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day. . . . . . . Clayton’s Reports and Pleas of Assises at Yorke, 
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Co. Ent. . . . . . . Coke’s Entries 

Co. Inst. . . . . . Coke’s Institutes 
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Coll. . . " . . . . Collyor’s Ileports, Chancery, 2 vols., 1844 — 1846 

Coll. Jurid. .. .. CoUectauea Juridica, 2 vols. 
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2 vols., 1811—1843 

Cooke & Al. . . . . Cooke and Alcock’s Reports, King’s Bench (Ireland), 

1 vol., 1833—1834 

Cooke, Pr. Cas. . . Cooke’s Practice Reports, Common Pleas, 1 vol., 

1706—1747 
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1 vol.. 1702—1742 

Coop. G. .. .. Q. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 

Coop. Pr. Cas. . . . . C. P. Cooper’s Reports, Chancery Practice, 1 vol., 

18.77—1838 

Coop. temp. Biough O. P. Cooper’s Casos temp. Brougham, Chancery, 

1 vol., 1833—1834 
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Oowp. . . . . . . Cowper’s Reports, King’s Bench, 2 vols., 1774 — 
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Appeals, Vol. I., 1846—1852 

Or. & J. . . .. .. Crompton and Jervis’s Reports, Exchequer, 2 vols., 

1830—1832 • ■ 

Or. & M. . . . . . . Crompton and Meeson’s Reports, Exchequer, 2 vols., 

1832—1834 
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2 vols., 1834—1835 
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1841 
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Oraw. AD. . . . . Crawford and Dix’s Ciroidt Cases (Ireland), 3 vols., 
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uxv 


Oraw. & D. Abr. O. . . Orawford and Dix's Abridged Oasea (Ireland), 1 toI.. 
. 1837—1838 

Oress. Insolv. Cas. . . bresswell's Insolvency Oases, I yoL, 1837 — 1829- * 

Cripps’ Church Gas. . . Orippa’ Church and Clergy Oases, 2 parte, 1847 — 1860 

Oro. Car. . . Croke’s Reports temp. Cnarle^ I., Ring's Bench and 

• Common Pleas, 1 vol., 1625 — 1641 

Oro. Elis. . . . . Croke's Reports temp. Mizabeth, King’s Bench and 

Common Pleas, 1 vol., 1582 — 1603 

Oro. Jao. .. Oroko’s Reports temp. James I., King’s Bench and 

Common Pleas, 1 voL, 1603 — 1625 

Cm. Dig. . . *. . Cruise’s Digest of the Daw of Real Prepertv, 7 vole. 

Ounn. . . . . . . Cunningham’s Reports, King’s Bench, foL, 1 vol., 

1734—1735 

Curt. .. .. .. Curtois’ Ecclesiastical Reports, 3 vols., 1 834 — 1844 


Dalr. 

Dan. 

Dan. & TJ. 

Dav. & Mor. 

l^av. Pat. Cas. 
Dav. Ir. . 

Day 

Doa. & Sw. 

Deac. 

Deao. & Ch. 

Dears. & B. 

Dears C. O. 

Decs & And. 

DeG. 

Do G. F. & J. . 
De G. & J. . . 
De G. J. & Sm. , 
Do G. M. AG. . . 
De G. & Sin. 
Delane . . 


Den. 

Dick. 


Dods. . . . . 

Donnelly 
Doug. El. Cas. . . 
Doug. (k. b.) .. 

Dow 

Dow A 01. 


Dow. A D. 


. . Dalryinple’s Decisions, Court of Session (Scotland) 
fob, 1 vol., 1698—1720 

.. Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

.. Dan son and Dloyd’s Mercantile Cases, 1 vol., 1828 — 
1829 

. . Davison and Meri vale’s Reports, Queen’s Bench 
1 vol., 1843—1814 

Davies’ Patent Cases, 1 vol., 1785 — 1816 , 

. . Davys’ (or Davies* or Davy’s) Reports (Ireland), 
1 vol., 1604—1611 

Day's Election Cases, 1 vol., 1892 — 1893 
. . Deane and Swabey’s Ecclesiastical Reports, 1 vol,, 
1853—1357 

.. Deacon’s Repoits, Bankruptcy, 4 vols., 1834 — 1840 
. . Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 
1832-1835 

. . Dearsly and Boll’s Crown Cases Reserved, 1 vol., 
1856—1858 

. . Doarely’s Crown Cases Rosoivod, 1 vol. 1852 — 1856 
.. Deas and Anderson’s Decisions (Scotland^, 5 vols., 
1829—1832 

Do Gex’s Reports, Bankruptcy, I vol., 1844 — 1848 
. . Do Qox, Eishor, and Jones’s Reports, Ch.ancery, 
4 vols., 1859—1862 

. . Do G«x and Jones’s Reports, Chancery, 4 vols., 1857 
—1869 

. . De Gox, Jones, and Smith’s Reports, Chancery, 
4 vols., 1862—1865 

. . De Gex, Macnaghten, and Cordon’s Reports, Chan- 
cery, 8 vols., 1851 — 1857 

. . De Gex and Smale’s Reports, Chancery, 5 vols , 1846 
—1852 

.. Delane’s Decisions, Revision Courts, 1 vol., 1832 — 
1835 

.. Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
.. Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
. . Justinian’s Digest or Pandects ■ 

. . , Dirleton’s Decisions, Court of Seesiou (Scotland), 
fol.,"l voL, 1665—1677 

. . • Dodson’s Rworts, Admiralty, 2 vols., 1811 — 1822 
. . Donnelly’s Imports, Chancery, 1 vol., 1836 — 1837 
.. Douglas’ Election Cases, 4 vols., 1774 — 1776 
.. Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1786 
, . Dows Reports, House of Lords, 6 vols., 1812 — 1818 
. . Dow and Clark’s Reports, House of Lords, 2 vols., 
1827—1832 

.. 'Dowling and Ijowndes* Practice Reports, 7 vols., 
1843—1849 

b 2 
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Abbreviations. 


Dow. & Ry. (k, b.) . . Dowliog and Byland’s Eopoits, King’s Bench, 9 role., 

1822—1827 

Dow. & By. (m. o.) . . Dowling and Byland’s Magistrates’ Cases, 4 vols., 

1822—1827 

Dow. A By. (n. p.) .. Dowling and Eyland’s Beports, Nisi Prius, 1 part, 

1822—1823 

Dowl. .. .. Dowling’s Practice Reports, 9 voIh., 1830 — 1841 

Dowl. (n. s.) .. Dowling’s Practice Reports, New Series, 2 vols., 

. 1841—1843 

Dr. AWal. .. .. I)mry and Walsh’s Reports, Chancery (Ireland), 

• 2 vols., 1837—1841 

Dr. & War. .. .. Drury and Warren’s Beports, Chancery (Ireland), 

4 vols., 1841—1843 

Drew. .. .. Drowr^ ’a Bepoits, Chancery, 4 vols., 18o2 — 18.>9 

Drew. Sm. .. Drewry and Smale’s Reports, Chancery, 2 vols., 18f>9 

— 18Go 

Drink water .. .. Drinkwatcr’s Bopoits, Common Pleas, 1 vol., 1839 

Drury temp. Naji . . Dniry’s Reports temp. Napier, Chancery (Ireland), 

1 vol.. 1868—1859 

Drury <c7»ip. Sug. .. Drniy’s Reports temp. Siigdcn, Chancciy (Ireland), 

I vol., 1811— 1844 

Dugd. Grig. . , Dugdalo's Originea Juridiciales 

Dun). (Ct. of Sesa.) . . Dunlop, Court of Session Cases (Scotland), 2nd series, 

2^ vols., 1838—1862 

Dunning.. .. .. Dunning’s Bepoits, King’s Bench, 1 vol., 1763 — 

1754 

Durie ,, < .. Duiie’a Decisions, Coni t of Session (Scotland), fol., 

1 vol., 1621—1612 

Dyer ,, .. .. D^’or’s Reports, King’s Bench, 3 vols., 1513 — 1681 

£. A B. . . . . , . Ellis and Blackhurn’s Reports, Queen's Bench, 

8 vols., 1852—1858 

E. &E. .. .. .. Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 

1858—1861 

E. B. A Fi. .. .. Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 

1 vol., 1858—1860 

Eag. & Y.‘ .. Eagle and Youngo’s Til lie Casos, 4 vols., 1223 — 1826 

East .. .. .. East’s Reports, King’s Bench, 16 vols., 1800 — 1812 

East, P. O. . . . . East’s Pleas of the th’own 

Ecc. & Ad. . . . . Spinks’ ICcclesiastical and Admiralty Ropoits, 2 vols., 

1853—1855 

Eden .. .. .. Eden’s Beports, Chancery, 2 vols., 1767 — 1766 

Edgar .. .. Edgar’s Decisions, Couit of Session (Scotland), fo!., 

1724—1726 

Edw. .. .. Edwards’ Reports, Admiralty, I vol., 1 SOS — 1812 

Elchiea . . , . . . Elchies’ Decisions, Court of Session (ScotlantP, 

2 vols., 1733—1754 

Eng.' Pr. Cas. .. .. Boscoo’s English Puzo Coses, 2 vols., 1745 — 1868 

Eq. Cas. Abr. .. .. Abridgment of Cases m J'lquitv, fol., 2 vols., 1667 — 

' 1744 

Eq. Bep. .. .. Equity Reports, 3 vols., 1853 — 1855 

Esp. .. .. Espinasse’s Bepoiie, Ni.<-i Prius, 6 vols., 1793 — 1810 

Exch. . . . . , . Exchequer Beports (Wclsby, llurlstone, and Gor^ 

donh 11 vols., 1847 — 18.16 

Ex. D. ,, ,, Law Reports, 'Exchequer Division, 6 vols., 1875 — 

1880 

F. 4bF. .. •• «• Foster and Finlason’s Reports, Nisi Prius, 4 vols., 

1856—1807 

F. (Ct of Seas.) . . Fraser, Court of Session Cases (Scotland), 5th series, 

1898—1906 

Fac. Coll, (with date) .. Faculty of Advocates, Collection of Decisions, Court 

of Session (Scotland)/ fol., let and 2nd series, 
21 Tols. 175^1826 
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Fac. Coll. (n. s.) (with 
date) 

Falo. 

Falp. & Fitz. 

Ferg 

Fitz-G. . . 

Fitz. Nat. Brev. 

FI. & K. 

Fonbl. 

For. 

Forb. 

Fort. De Tiiiiid. 

Foitoa. Bop. 

Foat 

Fount. 

Fox & &. Tr. 

Fox & S. Regf. 

Freem. (cii.) 

B’reem. (k. b ) . . 


Faculty of Advocates. Collection of Decisions. Court 
of Session (Scotland). New Series, 16 yols., 1825 — 
• 1841 

Falconer’s Decisions, Court of Session (Scotland). 
2 vols., foL. 1744 — 1751 

Falconer andFitzherFort's Election Cases, 1 voL. 1835 
—1838 

Ferguijbu's Consistorlal Decisions (Scotland), 1 vol., 
1811—1817 

Fitz-Oibbona’ Reports. King’s Bench, fol., 1 yol., 
1728—1731 

Fitzhorbert’s Natura Brevium * 

Flanagan and Kelly’s Reports, Rolls Court (Ireland), 
1 voL. 1840—1842 

Fonblanque’a Reports, Bankruptcy, 2 parts, 1849 — 
1852 

Forrest’s Ropoi-ts, Exchequer, 1 vol., 1800 — 1801 
Forbes’ Decisions, Court of Session (Scotland), fol., 
1 vol., 1705 -1713 

Forteacue, De Tjaudibiia Degum Angliio 
Fortoscue’a Ropoi-ts, fob, 1 vol., 1C92 — 1736 
Foster’s Crown Cases, 1 voL, 1713 — 1760 
Fountainhall’s Decisions, Court of Session (Scotland), 
fob, 2 vols., 1G78— 1712 

hi. C. Fox and T. B. C. Smith’s Reports. King’s 
Bench (Ireland), 2 vols., 1822 — 1825 
J. S. Fox and C. L. Smith’s Registration Cases, 
1 vob, 1886— 1895 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 
Freeman’s Repoits, King’s Bench and Common 
Pleas, 1 vob. 1670 — 1704 


Gal. & Dav. 
Gale 

Gib. Cod. 
GifP. 

Glib 

Glib. C. P. 
Gilb. (cjr.) 
Gilm. & F. 


Gl. & J 

Glany. . , 

Glanv. El. Cas. . . 
Glascock . 

Godb. . 

Gouldsb. . . 

Gow 

GwiU 


Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1811—1843 

Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 
Gibson’s Codex Juris licclesiastici Anglicani 
GUfard’s Ropoits, Chancery, 5 vols., 1857^ — 1865 
Gilbert’s Cases in Daw and Equity, 1 vol., 1713 — 
171 1 

Gilbert’s History and Practice of the Court of 
Cymmon l’lo4i8 

Gilbert’s JleiHirts, Chancery and Exchequer, fob, 
1 vob, 1706—1726 

Gilmour and Falconer’s Decisions, Court of Session 
(Scotland), 2 parts, Part I. (Gilmour) 1661 — 1666, 
Part II. (Falconer) 1681 — 1686 
Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

Qlanvillo, Do Leg’.bus et Consuetudinibus Regni 
Angliso 

Glanville’s Election Oases, 1 vob, 1623 — 1624 
Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 
Qodbolt’s Reports, King’s Bench, Common Pleas, 
and Exchequer, 1 vob, 1574 — 1637 
Qouklsberough’s Iloports, Queen’s Bench and King’s 
Bench, 1 vob, 1680—1601 
Gow’s Reports, Nisi Prius, 1 vob, 1818 —1820 
Gwillim’s Tithe Cases. 4 vols., 1224—1824 


H. AO. .. 
H. A N. .. 


Hurlstone and Coltmau’s Reports, Exchequer, 4 vela. 
1862—1866 

Hurlstone and Norman’s Reports, Exchequer, 7 vols , 
1656—1862 
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Abbreviationb. 


H. &Tw. 

E. &W. 

H. L. C?ji8. 

Hag. Adm. 

ITag. Con. 

Hag. Eco. 

Hailes 

Hale, 0. Ti. , . 
Hale, P. 0. 

Har. ft Buth. . . 

Har. ft W. 

Haro 

Hard 

Hare 

Hawk. P. O. .. 
Hayes 

Hayes ft Jo. . . 
Hem. & M. 

Het. 

Hob 

Hodg 

Hog 

Holt (adm.) 

Holt (eq.) 

Holt (K. B.) 

Holt (N. P.) 

Horne, Ct. of Seas. 

Hop. ft Colt. 

Hop. ft Ph. . , 

Horn ■& H. 

Hov. Suppl. 

Hud. ft B. 

Hume 

Hut 

Hy. B1 


Hall and Twells’ Beports, Chancery, 2 vols., 1848— 
1850 

Hurlstone and Walmsley's Beports, Exchequer, 

1 vol., 1840—1841 

Clark’s Beports, House of Lords, 11 vols,, 1847 — 1866 
Haggard’s Beports, Admiralty, 3 vols., 1822 — 18^ 
Haggard’s Consistorial Beports, 2 vols., 1789—1821 
Haggard’s Eccleaidstical Beports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 
Hale’s Common Law 

Halo’s Pleas of the Crown, 2 vols. 

Harrison and Entherfurd’s Reports, Common Pleas, 
1 vol., 1866—1866 

Ham'son and Wollaston’s Reports, King’s Bench 
anti Bail Court, 2 vols., 1835 — 1836 
Harcarse’s Decisions, Court of Session (Scotland), 
fol., I vol., 1681—1691 

Hardres’ Reports, Exchequer, fol.,1 vol., 1656 — 1669 
Hare’s Reports, Chancery, 11 vols., 1841 — 1863 
Hawkins’s Pleas of the Crown, 2 vols. 

Hayes's Reports, Exchequer (Ireland), 1 vol., 1830 — 
1832 

Hayes and Jones’s Beports, Exchequer (Ireland), 
1 vol., 1832—1834 

Hemming and Miller’s Beports, Chancery, 2 vols., 
1862—1866 

Hetloy’s Beports, Common Pleas, fol., 1 vol., 1627 — 
1631 

Hobart’s Beports, Common Pleas, fol., 1 vol., 1613 
— 1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 
1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 
—1834 

W. Holt’s Buie of the Road Cases, Admiralty, 1 vol., 
1863—1867 

W. Holt s Equity Reports, 1 vol., 1845 
Sir John Holt’s Reports, King’s Bench, fol., 1 vol. 
1688—1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 
Home’s Decisions, ' Court of Session (ScotLand), 
fol., 1 vol., 1735—1744 

Hopwood and Coltman’s BegistratioD Cases, 2 vols. , 
1868—1878 

Hopwood and P))ilbriok’s Begistration Oases, 1 vol., 
1863—1867 

Horn and Hui’lstone’s Reports, Exchequer, 2 vols., 
1838—1839 

.Hovendon’s Supplement to Vesey Jun.’s Beports, 
Chancery, 2 vols., 1753 — 1817 
Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Heland), 2 vols., 1827 — 1831 
Hume’s Decisions, Court of Session (Scotland), 
1 vol.. 1731—4822 

Hutton’s Sports, Common Fleas, fol., 1 vol., 1617 — 
1638 

Henry Blackstone's Beports, Common Pleas, 2 vols., 
1788—1796 


L 0. L. E. 
I. Oh. R. 
LEq. B. 
I.L.B. .. 


Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chance^ Beports, 17 vols., 1860 — 1867 
Irish Equity Imports, 13 vols., 1836 — 1851 
Irish Law Beports, 13 vols., 1838—1851 
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I. L. T. 

I. R. (preceded by date) 
I. E. O. L. 

I. E. Eq 

Ir. Circ. Cas. 

Ir.MTur. 

It. L. Eec. let ser. 

It. Li. Eeo. (n. b.) 

Iry • . . 


J. Bridg. 

J. P 

J. Shaw, Juat. . . 

Jac. 

Jac. & W. 

Jebb, 0.0. . . 

Jebb & D. 

Jebb & 8 

Jenk 

Jo. & Oar. 

Jo. A Lat. 

Jo. Ex. Ir 

John. 

John. 4b H. 

Jut. 

Jur. (n. s.) 

J ust. Inst. 

K. & G 

K. * J 

K. B. (preceded by date) 

Karnes, Diet. Deo. 

Karnes, Eem. Dec. 

Karnes, Sel. Deo. 

Kav 

Ket. : 

Keen . . . . . . 

KeU 

Kel * 

Kel. W 

Keny 


Irish Daw Times, 1867 — (current) 

Irish Reports, since 1893 (e.g. [1894] 1 I. E.) 

Irish Reports, Oommon Law, 11 vols., 1866 — 1877* 
Irish Reports, Equity, 11 vols., 1666 — 1877 
Irish Oircuit Coses, l.vol., 1841 — 1843 • 

Irish Jurist, 18 vols., 1849—1866 
Law Recorder (Ireland) 1st series, 4 vols., 1827— 
183? 

Law Recorder (Ireland) New Series, 6 vols., 1833— 
1838 

Irvine’s Justiciary Reports (Scotland^ 6 vols., 1862 — 
1867 

Sir John Bridgman's Reports, Oommon Fleas, fol., 
1 yoL, 1613—1621 

Justice of the Peace, 1837 — (current) 

J. Sliaw’s Justiciary Reports (Scotland), 1 vol., 1848 
—1852 

Jacob’s Reports, Ohoncory, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 
—1821 

Jebb’s Crown Oases Reserved (Iioland), 1 vol., 1822 
—1840 

Jebb and Bourke’a Reports, Queen’s Bench (Ireland), 

1 vol., 1841 —1842 

Jebb and Synies* Repot ts, Queen's Bench (Ireland), 

2 vols., 1838—1841 

Jenkins’ Reports, 1 vol., 12*20 — 1623 
Jones and Carey's Reports, Exchequer (Ireland), 
1 vol., 1838- 1839 

Jones and La Touche’s Reports, Chancery (Ireland), 

3 vol8.> 1844—1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 
Johnson and llemming’s Repoits, Chancery, 2 vols., 
1860—1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, Now Seiies, 12 voLa., 1855— 1867 

Justinian’s Institutes 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 
1862 

Kay and Johnson’s Reports, Chancery, 4 vols., 
1863—1858 

Law Reports, King’s Bench Division, since 1900 
{e.g., [1901] 2 K. B.^ 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), fol., 2. vols., 1540—1741 
Karnes, Remarkable Decisions, Court *of Session 
(Scotland), 2 vols., 1716—1752 
Karnes, Select Decisions, Court of Session (Scotland). 
1 vol., 175’2— 1768 

Kay’s Reports, Chancery, 1 vol., 1853 — 1864 
Keble’s Imports, fol., 3 vols., 1661 — 1677 
Keen’s Ro^rts, Rolls Court, 2 vols., 1836 — 1838 
Keilwey’s Sports, King’s Bench, fol., 1 vol., 1327 — 
1578 

Sir John Kelyng’s Reports, Crown Oases, fol., 1 vol., 
1662—1707 

W. Kelyngo’s Reports, fol., 1 vol., Chancery, 1730 — 
1732; King’s Bench, fol., 1731—1734 
Kenyon’s Notes of Oases, King’s Bench, 2 vols., 
1763—1769 



xl 


Abbreviations. 


Keny. fOH.) . . . . Chancery Cases in Vol. II. of Kenyon’s Notes of 

Cases, 1753— 17r>4 

Kilkerran . . . . Kilkerran’s Decisions, Court of iSession (Scotland), 

foL, 1 vol., 1738—1752 

Kiinpp . . . . . . Knapp’s llcports, Privy Council. 3 vols., 1829 — 1836 

Kn. & Oinh. Knnpp and Ombler’s IClocilon Cases, 1 vol., 1834 — 

183.5 

Ij. A. . . . . IjOkI Advocate 

D. & Q. Plunk ' IJoyd and Goold’s Koports temp. Plunkett, Chancery 

(Ireland), 1 vol., 1834—1839 

L. & C. feinp. Sugd. Ijlo;\d and Ooold’s Poports te7np. Sugden, Chancery 

(Ireland), 1 vol., 1835 

L. & Welsh. . . . . Tjloyd and Welsby’s Commercial and Mercantile 

Cases, 1 vol., 1829 — 1830 

Ij. O. E. . ,. .. Ijocal Government Koports, 1902 — (cuirent) 

li. J. . .. .. Daw Journal, 1 806 — (ciiri(‘iit) 

lj. J. (ad.vt.) .. .. I ^aw Journal, Adiniralt 3 % J 805 — 1875 

Ij. J. (bcy.) .. .. J jaw Journal, llankrupto 3 % 1832 — 1880 

Ij. j. (on.) .. .. Ijaw Journal, Chancer}’, 1822 — (curiont) 

Ij. j. (c. p.) .. .. Jjmw Journal, Common Pleas, 1822 — 1875 

Ij. J. (Keen.) .. .. Law Journal, Kcclesiasfifal Cases, 1806 — 1875 

Ij. J. (EX.) .. .. Daw Journal, K^cliequer, 18.30— 1875 

D. J. (ex. kq.) . Daw Journal, Exchequer in Kquit 3 ’, 1835 — 1841 

Ij. j. (k. 11 or q. i> ) . . Ijaw Journal, King’s Dench or Queen’s Bench, 

1822 — (cunont). 

L. J. (if. c.) ... Daw Journal, Magistiates’ Cases, 1820 — 1896 

D. J. N. C. . . . Daw Journal, Notes of Cases, 1866— 1892 (from 1893, 

see Daw Journal). 

Ij. j. (o. a.) . . . . Jjfiw Journal, Old Series, 10 vols., 1823 — 1831 

Ij. J. (p.) . .. .. Daw Jouimal, Pi obate, Divorce and Admiralt}’, 1876 

— (cun ent) 

Ij. j. (p & M.) . . . . Ijaw Journal, Pjobiitoand Matiinionial Cases, 1858 — 

1859, 1866—1875 

Tj. j. (p. c.) . .. Ijaw Journal, Piivy Council, 1865 — (curiont) 

L. J. (p. M. & A.) Daw Journal, Probate, Matrimonial and Admiralty, 

1860—1865 

Ij. M. & P. . . . . Downdes, Maxwell, and Pollock's Eeports, Bail 

Court and Practice, 2 vols., 1860 — 1851 
Ij. 11. . . . . . . Daw llepoits 

Ij. H. A. & E. . . . . Jjaw Ilcpoits, Admiralty and Ecclesiastical Gases, 

4 vols , 1865 — 187o 

D. E. C. C. R. . . . . Tjuw Eeports, Crown Cases Eeserved, 2 vols., 1865 — 

1875 

D. E. O. P. .. . . Daw Eeports, Common Pleas, 10 vols., 1865 —1876 

L. E. Eq. . . . . Ijaw Eeports, Equity Cases, 20 vole., 1865 — 1875 

Tj. E. Excli. . . . . Daw Eeports, Exchequer, 10 vols., 1865 —1875 

L. E. n. D. . . . . Ij-aw Eeports, English and liish Appeals and I’eerage 

Ctauas, House of Lords, 7 vols., 1866 — 1875 
L. R. Ind. 'App. Daw Eeports, Indian Appeals, Privy Council, 1873 — 

(current) 

L. E. Ind. App. Supp. Daw Eeports, Indian Appeals, Privy Council, 
Vol. Supplementary Volume, 1872 — 1873 

L. E. Ir. . . . . . . Daw Reports (Ireland), Chancery and Common Law, 

32 vols., 1877--1893 

Ij. E. P. O. .. . . Law Eepoiiis, Privy Council, 6 vols., 1865 — 1875 

L. B. P. & D. .. .. Law Eeports, Probate and Divorce, 3 vols., 1866 — 

1875 

L. E. Q. B. . . Law Eeports, Queen’s Bench, 10 vols., 1805 — 1876 

L. E. Sc. & Div. . . Law Eepoits, Scotch and Divorce Appeals, House 

of Lords, 2 vols., 1866—1875 

L. T. .. .. Law Times Reports, 1859 — (current) 

L. T. Jo. . . . . Law Times Newspaper, 1 843 — (current) 

L. T. (O. 8.) .. .. Law Times Eeports, Old Series, 34 vols., 1843 — 1860 
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zli 


l^ane 

Laf. . . . , 

LawB. Heg. Cas. 
Ld. Rayra. 

Leacli 

Lee 

Lee temp. Hurd. 
Le. & Ca. 

Leon. 

Lev. 

Lew. (>. 0. 

7 jey 

Lib. Ahb 
L illy 

Lilt. 

LolTt 

Long. & T. 

Lud. E. 0. 
Lumley, P. L. (J. 
Lush. 

lAlt. 

Lilt. Reg. Cas. . . 
Lynd. 


.. Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 
. . ^ Latch’s Reports, Ring’s Ren ch, foL, 1 vol., 1625 — 162S 
. . “ Lawson’s i^gistratiou Cases, 18K5 — (curren^ • 

. . Lord Raymond’s Reports, King’s Bench an4 Common 
Plena, 3 vols., 16(f^ — 1732 
.. Leach’s Crown Cases, 2 voleT., 1730 — 1814 
. . Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 
175^ 

.. T. Lee’s Cases femn. Hardwicke, King’s Bench, 1 vol., 
1733—1738 

* .. Leigh and Cave’s Crown Cases Rosoiyed, 1 vol., 1861 
—1805 

. . Leonard’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1552 — 1615 
. . liOviTiK’s Jieporte, King’s Bench and Common Pleas, 
fol., 3 vols., 1600 — 1600 

.. Le win’s Crown leases on the Northern Circuit, 
2 vols., 1822—1838 

T.oy’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
liiher AHsisaiiim, Year Books, 1 — 51 E«lw. Ill 
. . rally’s Reports and Pleadings of Cases iii Assize, fol,, 
1 vol. 

.. Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 
—1031 

Lollt’s Reports, King’s Bench, fol., 1 vol., 1*772 — 1774 
Long/ield and Townsond’s Reports, E xcheq nor (Ire- 
land), 1 vol., 1841-1812 
Ludcis’ Election Cusop, .3 vols., 1784 — 1787 
. . Lumley’s I’oor Law Cases, 2 vols., 1834 — 1842 

Lushuigton’s Reports, Admiralty, 1 vol , 1859- -1862 
. . Sir J jutwyeho’s J'lntnes ana Reports, Common 
i’lous, 2 vols., 1082 -1704 

.. A. J. Lutwyche’s llegialratiou Coses, 2 vols., 1843 — 
1853 

. . Lyudwood, Provincial©, fol., 1 vol. 


M. & S 

M. & W. . 

Mae. & G. 

Mac. & 11 

M‘01e. 

M‘01e. & Yo. . . 
Maofarlane 
Mad. & Rob. 

Mueph. (Ct. of Sess.) 
Macq. 

Maor. . . . , 

Madd 

Madd. & G 

Madox 

Madox, Exch. . . 

Man. &0 


Munle and Solwyn’s Reports, King’s Bc«ich, 6 vols., 
1813—1817 

Meosoii and Welsby's Reports, Exchequer, 16 vols., 
1836—1847 

Macnaghlon and Gordon’s Reports, Chancery, 3 vols., 
l1>49— 1852 

Macrae and Hertslot’s Insolvency Cases, 1 vol., 
1847—1852 

M'Oleland’s Reports, Exchequer, 1 vol., 1824 

M'Clcland and xoungo’s Reports, Exchequer, 1 voL, 
1824 — 1825 

Macfarl one’s Jury Trials, Coiu'tof Session (Scotland), 
3 parts, 1838—1839 

Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

Maepheraon, Court of Session (Scotland), 3rd series, 
II vols , 1802—1873 

Mucqueon’s Scotch Appeals, House of Lords, 4 vols., 
1849-G805 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 

Maddock and Goldait’s Reports, Chancery, 1 vol., 
1819—1822 (Vol. VI. of Madd.) 

Madox’s Formularo Anglicanum 

Madox’s History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger’s Reports, Common Pleas, 
7 vols., 1840 — 1846 



xlii , Abbreviations. 

Man. & By. (k. b.) . . Manning and Ryland’s Reports, King’s Benoh, 

6 vole., 1827—1830 

Man. A B.y. (m. o.) . . Manning and Ryland’e Magistrates’ Cases, 3 vols., 

1827—1830 

Mans. ... .. .. Man^on’s Bankruptcy and Company Cases, 1893— 

(current) 

Mar. L. O. ,• Maritime J..aw Reports (Orookford), 3 vols., 1860 — 

1871 

March . . . . . . March's Reports, King’s Bench and Common Pleas, 

1 voL, 1639—1642 

Marr . . Marriott’s Decisions, Admiralty, I vol., 1776 — 1779 

Marsh. .. .. ,. Marshall’s Reports, Common Pleas, 2 vols., 1813 — 

1816 

Mayn. . . . . Maynard’s Reports, Exchequer Memoranda of hldw. 

I. and Year Books of Edw. II., Year Books, Part I., 
1273—1326 

Meg. .. .. .. Mogone’s Companies Acts Cases, 2 vols., 1889 — 1891 

Mer. .. .. Morivale’s Reports, Chancery, 3 vols., 1815 — 1817 

Milw. .. .. .. Milward’sEcclesiastical Reports (Ireland), 1 vol., 1819 

—1343 

Mod. Rep. .. .. Modem Reports, 12 vols., 1669 — 1765 

Mol. . . . . Molloy’s Reports, Chancery (Ireland), 3 vols., 1 808 — 

1831 

Mont. .. .. Montagu's Reports, Bankruptcy, 1 vol., 1829 — 1832 

Mont. & A. . . . . M<mtagu and Ayrton’s Jtoports, Bankruptcy, 3 vols., 

1832—1838 

Mont. & B. . . . . Montagu and Bligh’s Reports, Bankmptcy, 1 vol., 

1832—1833 

Mont. A Ch. . • . . Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 

1838—1840 

Mont. D. A De O. . . . Montagu, Deacon, and De Gex’s Reports, Bank- 

mptcy, 3 vols., 1840 — 1844 

Mont. A M. . . . . Montagu and Macarthur’s Reports, Bankriiptoy, 

1 vol., 1826—1830 

Moo. P. 0.0. . . hloore’s Privy Council Cases, 15 vols., 1836 — 1863 

Moo. P. 0. O. (n. 8.) Moore’s Privy Council Oases, New Series, 9 vols., 

1862—1873 

Moo. lud, App. . . Moore’s Indian Appeal Cases, Privy Council, 14 vols., 

1836 — 1872 

Moo. & P. . . Moore and Payne’s Reports, Common Pleas, 6 vols., 

1827—1831 

Moo. & S. . . , . Moore and Scott’s Reports, Common Pleas, 4 vols., 

1831—1834 

Mood. & M. . . Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 

—1830 

Mood. & R. . . . . Moody and Robinson’s Reports, Nisi Prius, 2 vols., 

1830—1844 

Mood. *0. 0. . . .. Moody’s Crown Cases Reserved, 2 vols., 1824—1844 

Moore (k. b.) . . Sir “F. Moore’s Reports, King’s Bench, fol., 1 vol., 

. 1486—1620 

Moore (o. p.) . . . . J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 

— 18i7 

Mor. Diet. . . Morison’s Dictionary of Decisions, Court of Session 

(Scotland), 43 vols., 1632—1808 

Mott. . . . . . . Morrell’s Reports, Bankmptoy, 10 vola, 1884 — 1893 

Mos. . .. Moseley’s Re^rts, Chancery, fol., 1 vol., 1726 — 1730 

Mi^p. & H. . . . . Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 

1837 

Muit. ,, .. Murray’s Reports, Jury Court (Scotland), 5 vols., 

1816—1830 

My & Cr. •• .. Mylne and Craig’s Reports, Chancery, 5 vols., 1635 

—1841 

My. ft K. .. Mylne and Keen’s Reports, Chancery. 3 vols., 1833 

—1835 



ABBREVlA'iiONB, 




Nelfl 

Nev. & M. (k. b.X 

Ney. & M. (m. o.) 

Ner. & P. (K. B.) 

Ney. & P. (M. c.) 

New Mag. Cas. . 

New Pract. Gas. 

New Bep. 

New Sees. Gas. . 

Nolan 

Notes of Cases . . 
Noy 

O. Bridg. 

O’M. AH. 

Owen 


P. (preceded by date) 

P. D 

P. Wins 

Palm. 

Park 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 
Peck. 

Per. A Day. 

Per. A Kn. 

Ph. 

Phil. El. Cas. . . 
Phillim 

Phillim. Eccl. Jud. 

Pig. AR. 

Pito. 

Plowd. 

Poll 


Nelson’s Reports, Chancery, 1 toI., 1625 — 1692 
Nevile and Manning’s Repoits, Ring’s Bench, 6 yols., 
1832—1830 • 

Nevile and Manning’s Magistrates* Cases, 3 vols., 
1832—1836 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 
183^—1838 

Nevile and Perry's Magistrates’ Cases, 1 vol., 1836 — 
1837 

New Magistrates’ Cases (Bittleston, Wise and 
Parnell), 2 vols., 1844— 1848 
Now Practice Cases (Bittlostou and Wise), 3 vols., 
1844—1848 

Now Reports, 6 vols., 1862 — 1865 
New Sessions Magistrates’ Cases (Carrow, Hamer- 
ton, Allen, etc.), 4 vols., 1844 — 1851 
Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841 — 1850 
Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 

Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660—1606 

O’Malley and Hardcastle’s Election Caqps, 1869 — 
(current) 

Owen’s Repot ts. King’s Bench and Common Pleas, 
fol., 1 vol., 1557—1614 

Law Reports, Pj*obate, Divorce, and Admiralty Divi- 
sion, since 1890 («.</., [1891] P.) 

Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875—1890 

Peere Williams’ Reports, Chanceiy and King's 
Bench, 3 vole., 1695 — 1735 
Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 
1629 

Paiker’s Reports, Exchequer, fol., 1 vol., 1743 — 
1766 

Patou's Scotch Appeals, Uouse of Loids, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Lmds, 2 vols., 
1851—1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Cases, Nisi Piius, 1 vol., 1795 — 
1812 

Peckwell’s Election Oases, 2 vols., 1803 — 1804 
Perry and Davison’s Reports, Queen’s Bench, 4 vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 
Phillips’ Reports, Chancery, 2 vols., 1841—1849 
Philipps* Election Cases, 1 vol., 1780 
J. Phillimore’s Ecclesiastical Reports, 3 vols., 1754 — 
1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 
1867—1875 

Pigott and Rodwell’s Registration Oases, 1 vol., 1843 
—1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 
1624 

Plowden’s Reports, fol., 2 vols., 1660 — 1579 
Pollexfeii’s Reports, King’s Bench, fol., 1 vol., 1670 
—1682 

Popham’a Reports, King’s Bpnoh, fol., 1 vol., 1691— 
1627 


Poph. 
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Abbreviations. 


Pow. U. ft D. , . . . Power, Kudwell, and Dew’s Election Oases, 2 yoU. 

1848— 18r)6 

PPbc. Ch. .. .. .. Precodonts m Cliaiicoiy, fol., 1 Tol.,' 1869 — 1722 

Price .. .• .. Pi ice’s Reports, lix chequer, 13 yols., 1814 — 1824 

' ^ r 

Q. Tl. .. .. Queen’s Bench Repoits (Adolphus and Ellis, New 

Seiies), 18 vola., 1841 — 1852 

Q. B. (pieceded by date) Eaw Kepoits, Queen’s Bench Division, 1891 — 1901 

(<•.</., L1891] 1 Q. B.) 

Q. B. D. . . .. ‘ Ijuw Repoits, Queen’s Bench Division, 25 vols., 

1875—1890 


R. 

R. (Ct. of Sees.) . 


R. P. O. . 

R. R 

R. S. O. . . 

Bast 

Rayn. 

Real Jhop. Cas. 
Rep. Ch. . 

Rick, ft Af. 

Rick, ft S. 

Ridg. teviji. H. . . 

Ridtr. L. ft S. . . 

Ridg. Pari. Rep. 

Rob. Eccl. 

Rob. L. & W. . . 

Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Roni. 

Rose 

Ross, Ij. C. 

Rowe 

Rul. Cas. 

Russ. 

Russ, ft M. 

Russ, ft Ry'. 

Ry. ft Can. Cas. 

Ry. & Can. Tr. Cas. 
By, ft M. 


The Repoits, 16 vola., 1893- -1895 
Rottio, Court of Sec>sion Cases (Scotland), 4th series, 
25 vols., 1873 — 1898 

Reports of Patent Cases, 1884 — (cm rout) 

Revised Reports 

Rules of the Supreme Court 

Rastell’s Entries 

Raynor’s Tithe Oases, 3 vols., 1675 — 1782 
Real Propel ty Cases, 2 vols., 1843 —1847 
Ropoits in Chancery, foL, 3 vols., 1815 —1710 
itickaids and AHichael’s Locus Standi Repoits, 1 vol., 
1885-1889 

Rickards and Saunders’ JiOcus Standi Reports, 1 vol., 
1890—1894 

Ridgeway’s Reports, tevip. Hardwicko, 1 vol.. King's 
Bench, 1733—1736; Chancery, 1744—1746. 
Ridgeway, Lapp, and Schoales’ Reports (Irelaud), 
1 vol., 1793— 1795 

Ridgeway’s Parliamentary Reports (Trolaud), 3 vols., 
1784—1798 

Roboitson’s Ecclesiastical Roporte, 2 vols., 1844 — 1853 
Rohorts, l^eeining, aud Wallis’ Now County Court 
Cases, 1 vol., 1849 — 1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 
1709—1727 

Robinson’s Scotch Appeals, Hoiise of Lords, 2 vols., 
1840—1841 

Rolle's Abridgment of the Common Law, fol., 2 vola. 
Rollo’s Reports, King’s Boiich, fol , 2 vols., 1814 — 1626 
Romilly’s Notes of Cases in Equity, 1 pai t, 1772 — 
1787 

Rose’s Reports, Bankruptej', 2 vols., 1810 — 1816 
Ross’s Lending Cases in Commercial l aw (Englana 
and Scotland), 3 vols. 

Rowe’s Rei>orts (England and Ireland), I vol., 1798 — 
1823 

Car&pbell's Ruling Cases, 25 vols. 

Russell’s Reports, Chancei-y, 6 vols., 1824 — 1829 
Russell and Myluo’s Reports, Chancery, 2 vols., 1829 
— 18’33 

Russell and Ryan’s Crown Cases Reserved, 1 vol., 
1800—1823 

Railway and Canal Cases, 7' vols., 1835 — 1854 
Railway and Canal Traffic Qases, 1855 — (current) 
Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 
—1826 


8. C 

B. 0. (preceded by date) 


S.-G. 

Saint 


Same Case 

Court of Session Oases (Scotland), since 1906 («.^., 
ri908] S. 0.) 

Solicitor-General 

Saint’s Digest of Registration Cases, 1843 — 1906, 1vol. 
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Salk 


Sau, & Sc. 

•• 

Saund. 


Saund. & A. 

•• 

Saund. & B. 

. . 

Saund. & C. 

.. 

Saund. & M. 

. .. 

Sav. 

• • 

Say. 

• • 

Sc. Jur. . . 


Sc. L. B. 

Sch. & liof. 

• • 

Sc. B. B. . 

Scott 

Scott (n. h.) 


Sea. & Sm. 


Sel. Cas. Ch. 

• . 

Seas. Cas. (ic «.) 


Sh. & Mad. 


Sh. (Ot. of SOS'S.) 

• • 

Sh, Dig 


Sh. J ust. . 


Sh. Sc. App. 

.. 

Sh. Teind Ct. . . 

. . 

Shep. Touch. 

.. 

Show. 


Show. Pail. Cas, 

•• 

Sid. 

• • 

Sim. 

.. 

Sim. (N. a.) 


Sim. & St. 


Skin 


Sm. & Bat. 


Sm. & Q. , . . 

’ 

Smith, KB. . . 

. . 

Smith, L. 0. 

Smith, Beg. Cas. 

• • 


Salkeld’a Koports, King’s Bench, 3 yols., 1689 — 1712 
Sauase and Scully’a lleports, iiolls Court (Ireland), 

1 vol., 1837—1810 

Saunders’s Beports, King’s Bench, 2 yols., 1666 — lo72 
Saunders and Austin’s Locus Standi Bepofts, 2 yols., 
1895-1904 

Saundeis and Bidder’s Locus Standi Beports, 1905 — 
(current) 

Saunders and Cole's Beports, Bail Court, 2 vols., 1846 
—1818 

Saunders and Muci ae’s County Coui'ts and Insolvency 
Cases (County Coiii ts Cases and Appeals, Vols. II. 
and 111.), 2 vols., 1852 — 1858 
Savile’s Beports, Common Pleas, fol., 1 yol., 1580 — 
1591 

Sayor's Beports, King’s Bench, fol., 1 vol., 1761 — 
1756 

Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Boporter, 1865 — (current) 

Schoales and liofroy’s Beports, Chancery (Ireland), 

2 vole.. 1802—1806 
Scots Bo vised Beports 

Scott’s Bepoita, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Beports, Common Pleas, 8 vols., 1840 — 
1845 

Scurlo and Smith’s Beports, Probate and Divorce, 
1 vol., 1859—1860 

Select Cases in Chancery, foL, 1 vol., 1685 — 1698 
(l^t. Ill of Cas. in Ch.) 

SosNioiis Settlement Cases, King’s Bench, 2 vols., 
1710—1747 

Shaw and Maclean’s Scotch Appeals, House of Jiords, 

3 voIh., 18.16— 1838 

Shaw, (’ourt of Session Oases (Scotland), Ist series, 
10 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lamond, 3 vols., 1726 — 1868 , 

P. Sliaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1331 

P. Si law’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

P. 'Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821-1831 

Slioppmd’s Touchstone of Common Assurances 
Sliowoi’s Bopoits, King’s Bench, 2 vols., 1678 — 1695 
Shower’s Cases in Pai’hameut, fol., 1 vol., 1691 — 
1699 

Siderfln's Beports, King’s Bench, Common Pleas 
and Exchequer, lol., 2 vols., 1657 — 1670 
Simons’ Beports, Chancery, 17 vols., 1826 — 1862 
Simons’ Beports, Chancery, New Senes, 2 vols., 
1850—1852 

Simons and Stuart’s Beports, Chancery, 2 yols., 1822 
—1826 

Skinnor.’s Beports, King’s Bench, fol., 1 vol., 1681 — 
1697 

Smith and Batty’s Beports, King’s Bench (Ireland), 
1 vol., 1824—1825 

Smalo and HifPard’s Beports, Chancery, 3 vols., 1852 
—1858 

J. P. Smith's Bejiorts, King’s Bench, 3 vols., 1803— 
1806 

Smith’s liCadiiig Cases, 2 vols. 

C. L. Smith’s Begistration Cases, 1 695 — (curraiit) 
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Abbbsyiations. 


Smythe . . 

BqJI. Ja . . 

Sponce . . 

Spinks 
Stair liop. 

Stark. 

Stab. 11. & O. Rev. 
State Tr. . . 

Stfite Tr. (n. 8.)' . 

Stoi y 

Stia. 

Stu. M. & P. 

Sty. 

Sw 

Sw-. & Tr. 

Swan. 

Swin. 

Syine 


T. &M. .. 

T. Jo. . . 

T. L. R. . . 
T. Rayni. 

Taml. 
Taunt. . • 

Tax Cas. . . 
Term Rep. 


Toth 

Triat. 

Tudor, Ti. C. Merc. Law 

Tudor, Ij. O. Real Prop. . 
Turn. & R. 

Tyr. 

Tyr. & Or. 


Smyiho’s Reports, Common Pleas (Ireland), 1 Tol. 
l'839— 1840 

Solicitors’ Journal, 1850— (current)' 

Spence’s Equitable Jurisdiction of the Court of 
Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 
Stair’s Decisions, Court of Session (Scotland), fol., 
2 vols , 16C1 — 16bl 

Starkio’s Reports, Nisi Pnus, 3 vols., 1811 — 1823 
* Statutory Rules and Orders Revised 
State Trials, 34 vols., 1163 — 1825 
State Tnals, New Sorie.s, 8 vols., 1820—1858 
Story’s Commontarjoa on Equity Juiisprudeuce 
Strange’s Reports, 2 vols., 1716 — 1747 
Stuai*t, Milne, and Peddie’s Reports (Scotland), 
2 vols., 1851 — 1853 

Stylo’s Reports, King’s Bench, fol., 1 vol., 1646 — 1655 
Swabey’s Rejwrts, Admiralty, 1 vol., 1855 —1859 
Swabey and Tristram’s Reports, Probate and Divorce, 
4 vc’b., 1858—1865 

Swanston’s Reports, Oliaiicery, 3 vols., 1818 — 1821 
Swiiiton’s Justiciary Reports (Scotland), 2 vols., 1635 
—1841 

Syme’a Justiciary Repoite (Scotland), 1 vol., 1826 — 
1829 

Temple and Mew's Criminal Appeal Cases, 1 vol., 
1848—1851 

Sir T. Jones’s Reports, King’s Bench and Common 
Pleas, fol., 1 vol., 16(59—1684 
The Times Law Reports, 1881— (current) 

Sir T. Ravmond’s ilexxn 1 8, ICingA Bench, fol., 1 vol., 
1660—1683 

Tamlyn’s Riquirts, Rolls Court, 1 vol., 1829 — 1830 
Tannton’s Beiiorts, Common Pleas, 8 vols , 1807— 
1819 

Tax Cases, 1875 —(current) 

Term Reports (I)uruford and East), fol., 8 vols., 1785 
—1800 

TotliiU’s Transactions in Chancery, 1 vol., 1569 — 1646 
Tristiam’s Consistory Judgments, 1 vol., 1873 — 1892 
Tudor’s Leading Cases on Mercantile and Maritime 
I jaw 

Tudor’s Leading Cases on Real Propoity 
Turner and RuBBell’s Rexiorts, Chancery, 1 vol., 1822 
—1825 

T^'iwlntt’s Repoj ts, Exchequer, 5 vols., 1830 — 1835 
T 3 'rwliitt and Granger’s Reports, Exchequer, 1 vol., 
1885 — 1836 


Vaugh. . . 

Yent. 

Vern. 

Vern. & Scr. 

Yes. 

Yes. & B. 

Vos. Sen. , 

Yin. Abr. 

Yin. Supp. 


Vaughan’s Repoits, Common Pleas, fol., 1 vol., 1666 
—1673 

VentnV Eteports (Vol. I., King’s Bench; Vol. II., 
Common Pleas), fol., 2 vols., 1668 — 1691 
Vernon’s Report^ Chancery, 2 vols., 1680 — 1719 
Vernon and Scriven’s Reports, King’s Bench (Ire- 
land), 1 vol., 1786—1788 ' 

Vesoy Jun.’s Reports, Chance^, 19 vols., 1789 — 1817 
Vesey and Beames’s Reports, <!jhaucery, 3 vols., 1812 
—1814 

Vesoy Sen.’s Reports, 2 vols., 1747 — 1768 
Viner’s Abridgment of Law and Equity, fol., 22 vols. 
Supplement to Yiuei’s Abridgment of Law and 
Equity, 6 vols. 
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W. Jo. . . .. Sir W. Jones’s lleportB, King’s Bench and Common 

Pleas, fol., 1 voL, 1620 — 1640 

W. N. (preceded by date) Jjaw Reports. Weekly Notes, 1866 — (current (s.^., 

(1866] W. N.) 

W. B. Weekly Reporter, 54 vols., 1852 — 1906 

Wallis .. WalUs’a Reports, Chancery (Ireland), 1 vol*, 1766 — 

1791 

Web. Pat. Cos. . . . Webatbr’a Patent Cases, 2 vols., 1602 — 1855 

Welsh, Reg. Oas. . . Welah’a Registry Cases (Irolandb 1 vol., 1832 — 1840 

Went. Off. Ex. . . . Wentworth’s Office and L)dty of Executors 

West • - . . West’s Repoits, House of Lords, 1 vol., 1839 — 1841 

West temp. Hard. West’s Reports te7np. Hardwicke, Chancery, 1 vol., 

1736—1740 

West. Tithe Oas. . , Western’s London Tithe Cases, 1 vol., 1592 — 1822 

White . . White’s Justiciary Repoits (Scotland), 3 vols., 1886 

—1893 

White & Tud. L. O. . . White and Tudor’s Leading Cases in Equity, 2 vols. 

Wight. .. Wightwick’s Reports, Exchequer, 1vol., 1810 — 1811 

Will. Well. & Dav. . . Willrnore, Wollaston, and Ha vison’s Reports, Queen’s 

llonch and Bail Court, 1 vol., 1837 

Will. Woll. & H. Willrnore, Wollaston, and Hodges’ Reports, Queen’s 

Bench and Bail Court, 2 vols., 1838 — 1839 
Willea .. .. Willes’ Reports, Common Pleas, I vol., 1737 — 1758 

Wilm. .. .. .. Wilinot’a Notes of Opinions and Judgments, 1vol., 

1757—1770 

Wila. .. . . O. Wilson’s Repoits, King’s Bench and Common 

Pleas, fol., 3 vols., 1712—1774 

Wile. & S. . , Wilson and Shaw’s Scotch Appeals, House of Lords, 

7 vols., 1825—1835 

Wils. (oir.) .. J. Wilson ’fl Repeats, Chancorj-', 2 vols., 1818 — 1819 

Wils. (ex.) . , . J. AVilson’s Reports, Excliocjuer in hkpiity, 1 part, 

1817 

Win. . . , . Winch’s Reports, Common Pleas, fol., 1 vol., 1621— 

1625 

Wm. Bl. . . . . William Blackstone’s Reports, King’s Bench and 

Common Pleas, fol., 2 vols., 1746 — 1779 
Wm. Rob. .. .. William Robinson’s Reports, Admiralty,, 3 vols., 1838 

—1850 

Wins Saund. Williams’ Notes to Saunders’ Reports, 2 vols. 

Wolf. «Sc 13. . Wolferstan and Bristowe’s Election Cases, I vol., 

1859—1864 

Wolf. & J). W<.rtfoistan and Dew’s Election Cases, 1 vol., 1857— 

1858 

Woll. . . . . Wollaston’s Reports, Bail Court and Practice, 1 vol., 

1840—1841 
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Part I. — Introductory. 


Sect. 1. — Nature and Origm. 

1 . Industrial and provident gocieties are often termed co- 
operative societies, and are societies formed to carry on industries, 
trades, or busiiicKses in a maimer authorised by their rules (a). 

The earliest of the existing co-operative societies, such .as the 
Rochdale Efpiitahle Pioneers, establisliod in 1814, wore distributive 
stores (b), and wore registered under the Friendly Societies Acts, 
1834 and 184G (c). But in 1852 (rf), the first Act relating exclusively 
to induEtrial and provident soeioties was passed, though the societies 
registered under it wore still made subject to certain provisions con- 
tained in the Acts relating to friendly societies. Various amending 
and consolid:iLing statutes followed (#»), including the Industrial and 
Provident Societies Act, 1862 (/), wliich incorporated societies 
registered under its provisions. In 1876 an Act {g) was passed 
repealing the pievious Acts, and assiniil.iting the law relating to 
industrial and provident societies to that relating to friendly societies. 
The corporate diameter, however, of the former class of socioly 
remained unimpaired, one of the main distinctions between a 
registered industrial and provident society and a registered friendly 
society being that the former is always, and the latter never, a 
corporate body {h). The Act of 1876 {g) was in turn repealed by 
the Industrial and Provident Societies Act, 1893 (i), and that 
statute (hereafter, in this title, referred to as “the Act”), as 
amended in 1894 (/r) and 1805 (/), regulates all existing registered 
industrial and provident societies. 


(o) Tjulupinal aiul Piovlcb nt Act, 1893 (5G (S 57 Vief. c. 39^, s, 4. 

p>) See lIolyoakii’H History ol' { ’o-oporatioii iu ; Hnc^cJop.THlut of 

Forms uiid Pioeedcnl.s Vol. X., jip. 203, 20 1 ; Davison liulu'-trial and Provident 
Sociotieb (cd. 18(19), p. 2. 8omo idea of tlio iircfl^nt extent of tlio co-operative 
niovemeni may be gatlioved from thel.ict that in 1909 the number of registered 
co-operativo societies of the oi’diuary distrdmtivo and produotivo typo in Great 
IJritain and Ireland, and making returns, was 2,331, with a total mombersUip of 
2,613,142, and share capital of £34,811,982, while the amount duo to creditors 
and depositors was £lG,734,7o4. besides tlieso there were 497 societies for 
carrjdng on bupinessos of viu'ious kinds, and 282 land societies. And seo He 
Jtfrawinbf Permanent MvUiul lit'wfit Ihitldnuf Soeteti/, MOOI] 1 Ch. 102. 

(c) 4 & 5 Will. 4, c. 40, 9 & 10 Viet. c. 27 (both rej^ealed). As to the status 
of unregistered societies generally, see title Piiibndlt SociEriEs, Vol. ^Y.t 
p. 127. 

(d) Industrial and Provident Societies Act, 1832 (15 & 16 Viet. c. 31). 

(€) Industrial and Provident Societies Acts, 1651 (17 & 18 Viet. c. 25) ; 1856 
(19 & 20 Viot. 0 . 40); 1862 (25 & 26 Viet. o. 87); 1867 (30 & 31 Viet. c. 117); 
1871 (34 & 35 Viot. 0 . 80). 

/) 25 * 26 Viet. 0. 87. 

(/) Industrial and Provident Societies Act, 1876 (39 & 40 Viet, o, 45), 

J}) Throughout this title the expression “remstered society ” is used in 
reference to societies registered under the Industrial and Provident Societies Act, 
1893 (56 & 57 Viet. o. 39). See also ibid., s. 79. 

(*) 56 & 57 Viet. c. 39. 

{k) Industrial and Provident Societies Act, 1894 (67 & 58 Viet. o. 8). This 
Act refers only to the island of Jersey. 

(f) Industrial and Provident Societies (Aniondment) Act, 1895 (68 & 59 Viet 
C. 30) ; see p. 10,|M)rf. 

b2 


Sbxtt. 1. 
Nature and 
Origin. 

Nature. 

Legislation. 


“The Act.” 
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Industrial, Provident, and Similar Societies. 


Sect. 1. Registered societies have not, under the Act (m), the privileges 
Nature extended to registered friendly societies of exemption from stamp 
Origin. (hity(«). 


No priyilege 
as to stamp 
duty. 


Sect. 2. — Classes of Societies. 
Sub-Sect. 1. — In Oeneral. 


Societies 2. Societies carrying on any wholesaJe or retail industries, 

which may busiiies'ses (o), or trades specified in their rules, including dealings 
icgis ere . description with land (p), may be registered as industrial and 

Classes. provident societies (q). They fall generally into two classes : (1) pro- 
ductive, and (2) distributive (r). The former comprises societies 
where the labour of the members is contributed to a common object. 
The latter comprises those societies whose object it is to procure 
goods at wholesale prices, and distribute them at a little over cost 
price to members (s). The latter class may also be registered for 
other purposes, such as banking (t). 


Sub-Sect. 2 . — Banking Societies. 

Special 3. In regard to the business of banking registered societies 

■tatutory gubject to special provisions (a). Thus, no registered society 


(m) oG & 57 Viet. o. 39. The earliest industrial and providont societies which 
were rogisterod under the Friendly Societies Acts enjoyed this exemption, 
r?*) See title Friendly Societies, Vol. XV., p. 101. 

(o) As to moaning of “business” for the puiposo of the Companies (Con- 
solidation) Act, 1908 (8 Edw. 7, c. G9), see Re Bristol Athenaum (1889), 43 
Ch. D. 23G. 

g (p) “Land” includes hereditaments and chattels real of whatever description 
ndustrinl and Provident Societies Act, 1893 (5C & 57 Viet. c. 69), s. 39). 
oalings of any description with land are porinittod [ibid., s. 4). As to dealings 
with land, see ibid.^ s. 3G. Under the Industrial and Provident Societies 
Act, 1862 (25 & 26 Viet. o. 87), any number of parlous, not being less than 
seven, were empowered to cstaolish a society to bo registered for the 
purpose of carrying on any labour, tiude, or handicraft, whether wholesale 
or retail, except the business of banking, and of appljing the profits foi 
any puiposo allowed by the Fiiondly Societies Acts. This was followed by the 
Industrial and Providoiit Societies Act, 1871 (34 & 3.> Viet. o. 80), which provided 
that the buying and selling of land should be deemed a trade within the meaning 
of the earlier Act. 

{a) Industrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), s. 4. 
M See, e </., Boport of Chief llogistrar, 1907, p. 34. 

(s) Distributive societjos were^ brought under the Friendly Societies Act, 
1846 (9 & 10 Viet. c. 27), by the “ frugal investment ” clause of that Act. The 
well-known Army and Navy Oo-oporative Society, Ltd., is registered under the 
Companies Acts, as^ to which Acts see, generally, title Companies, Vol. V. 
See also Encyclopaedia of Forms and Precedents, Vol. X., p. 203. 

(t) Among the misoellaueous societies registered under the Industrial and 
Pravident ^cieties Act, 1893 (56 & 57 Viet c. 39), in 1899, were eleven worldng 
men’s clubs, three land societies, one co-operative bank, one labour exchange 
association, one agricultural organisation society, and one hotel assistants 
employment society ; four agricultural and creamery societies were registered, 
and eighteen other productive societies (Boport of Chief Bogistrar, 1899, p. 27). 

(u) As to meaning of the expression “ business of banking,” see ReBottomgate 
Industrial Co-operative Society (1891), 65 L. T. 712, 714 ; and Beport of Chief 
Begistrar, 1906, jJp. 10, 35. 

(a) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), s. 4 (b). 
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which has any withdrawable share capital may carry on the basi- Seot. 2. 
ness of banking (6). Classes of 

/The business of banking, however, for the purposes of the Act (c\ Societies, 
does not include (1) the taking of deposits of not more than 10s. in Busin^of 
any one payment, or (2) the taking of a deposit of not more than ban&ing. 
X*20 for any one depositor, payablb on not less than two clear days’ 
notice (d). But no society which takes such deposits may make 
any payment of withdrawable capital, while any claim due on 
account of any such deposit is unsatisfied (e). • 

A rule purporting to secure as a first charge on the society’s Effect of 
assets deposit loans which are invalid because the society is not invalid rule, 
authorised to carry on a banking business, has no effect, and in a 
winding-up confers no priority upon the lenders as against creditors 
existing at tlie date of the rule (/). 

4. A registered society carrying on the business of banking Annual 
must, on the first Mondays in I’ohruary and August in every year, statements, 
make out a formal statement of the capital of the society, its 
liabilities on the first day of January or July last previous, and its 

assets on the same date (/;), and keep it conspicuously hung up* in 
its registered office, and in every other office or place of business 
where the banking business is carried on (h). 

5. A society registered under the Industrial and Provident Effect of 
Societies Act, 1893 (t), ostensibly for the carrying on of banking, 

which is in fact carrying on the business of money-lending, should, ° ‘ 

it appears, also he registered under the Money-lenders Act, 

1900(A). 

Sub-Sect. 3. — Building and Land Societies, 

6 . Societies of the nature of building societies may be registered Co-operative 
under the Act {L), Such societies are usually known as co-operative {and 
building societies, or co-operative land societies. Sometimes land 
societies and building societies are established to carry out joint 
operations under the same management, the land society purchasing 


i h) Industrial and Provident Societies Act, 1893 (50 & 67 Viet. c. 39), s. 19 (1). 

c) 66 & 67 Viet. c. 39. 

d) Ibid., 8. 19 (3). 

e) Ibid. The penalty for breach of those provisions is £5 Ubid., h. 68). 

(/) Be BotUmgate Industrial Co-operative Society (1891), 65 Jj. T. 712. 

(g) For the statutory form which must be used, see Industrial and Provident 
Societies Act, 1893 (56 & 67 Viet. c. 39), Sched. IIL 
(A) Ibid., s. 19 (2) ; compare the similar statement which has to be made by a 
Banking company under the Companies (Consolidation) Act, 1908 (8 Edw. 7, 
0 . 69), 8. 108, Sched. I., Form C ; and see titles Bankers and Banking, Vol. I., 
p, 683 ; Companies, Vol. V., fip. 44, 612 et seq. 

(t) 56 & 57 Viet. c. 39. 

(A) 63 & 64 Viet. o. 61. See ibid., s. 6; and title Monet and Money- 
Lending. , ^ 

(1) 66 & 67 Viet. 0 . 39, s. 4. Formerly this was not the case ; see Be No. 3 
Mviland Counties Benefit Building Society (1864), 33 L. J. (on.) 739, 0. A. Some 
ordinary building societies also term themselves co-operative building societies. 
See Cross v. Ftsher, [1892] 1 Q. B. 467, C. A., per Lord llALSBURT, L.C., at p. 474. 
Land societies may also be established by deeds of settlement or as joint stock 
companies ; as to the necessity for registration of mutual 'land societies, see 
title Companies, Vol. V., pp. 44, 46, 765. 
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the land and the building society advancing the money fot the 
erection of buildings. 

A co-operative building society registered under the Act (m) has 
certain advantages over a society registered under the Building 
Societies Acts (n). It may, for example, buy and sell land to any 
extent (o). On the other hand, it is subject to certain conditions 
imposed by the Act (m) not applicable to an ordinary building society, 
e.ff., the addition of the word limited ” after its name, the restric- 
tion of individual members to an interest of' £200 in the society’s 
funds, and the provisions as to withdrawable capital. 

A co-operative building society or land society is a society 
which buys lands with the funds contributed by its members, and 
divides the lands among the members (p) after laying out the 
proiJerty in lota, with the necessary roads. The price of the various 
lots is determined by an equitable apportionment of the total sum 
expended by tho society on the property in question. The lots are 
distributed amongst the memliers either by priority of application 
or by ballot, or in other ways provided by the rules (j). If the 
purchasing member pays for the property outright, he gets a con- 
veyance ; if he prefers to pay by instalments the lot remains on the 
society’s hooks until the whole price is paid. 

7 . It is important for an alloiteo purchasing from the directors 
or trustees of a land society which is not a registered society to 
examine into the titio of the vendors (r). Ho is, for example, bound 
by restrictive covenants entered into by the trustees of the land 
society (»). An allottee has apparently a vested equitable interest 
in his allotment until tho conveyance is executed (t). 

8. A county council may promote the formation or extension 
of co-operative societies having for their object, or one of their 
objects, the erection or improvement of dwellings for the working 
classes (u ) ; and may aesist such societies, with the consent of the 
Local Government Board, by making grants or advances to them, 
or by guaranteeing advances («?)• 


(m) 56&o7 Vict. c. 39. 

(w) As to which, see tillo EumniNO Societies, Vol. III., pp. 321 el 

(o) Soo titio Buildino Societies, Vol. III., pp. 378, 379. 

(p) Thus difFeriug* from building societies ; see Grimes v. Harruon (1859), 26 
Beav. 435, 441. As to building societies goueially, see title Building Societies, 
Vol. III., pp. 321 — 400, and as to the distinction between building societies 
and freehold land societies, seo find, p. 379, note (5).^ Much attention has 
recently been given by co-operative societies to tho subject of housing, many 
societies having purchased estates and erected dwellings for their members to 
acquire upon reasonable terms (Eoport of Chief Registrar, 1907, p. 35). 

(g) Distribution by ballot is not illogal as a lottery (Wallimj/ord v. Mutual 
Society (1880), 6 App. Cas. G85 ; see title Gaming and WAaEniNO, Vol. XV., 
pp. 299 et seq. 

(r) Peto V. Hammond (1861), 31 L. J. (cn.) 354. 

(sj Call V. Tourle (1869), 4 Ch. App. 654 ; Eastwood v. Lever (1663), 33 L. J. 
(on.) 355, C. A. See generally as to rostrictive covenants, titles Landlord and 
Tenant ; Real Property and Chattels Real ; Sale or Land. 

(0 R. v. Carlton {Inhdbita'nte) (1849), 14 Q. B. 110; see Entwietlc v. Davie 
(18G7), Ii. R. 4 Eq. 272. 

ftt) Housing, Town Planning etc. Act, 1909 (9 Edw. 7, o* 44), s. 72 (1). 

(v) Ihid.t B. 72 (2) ; see also B. 4, and Housing of the Working Classes 
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9. A county council, or the council of a county borough, may, 
with the consent of the Board of Agriculture and Fi8herie8(wX let one 
oi; more small holdings to any association (a) formed for the pur- 
poses of creating or promoting the creation, of small holdings or 
allotments, and the council of a borough, urban district or parish 
has a similar power with regard to allotments (b). 

f 

Sbct. 3. — Existing Societies constituted under Repealed Acts. 

«- 

10. Existing incorporated societies registered or certifie’d under 
any repealed statute (c) are regarded as societies registered under 
the Act (d). Their rules, so far as they are not contrary to any 
express provision of the Act, continue in force until altered or 
rescinded (c). 

Sect. 4. — Conversion of Company into Society. 

11. A company registered under the Companies Acta, 1862 — 
1908 (/), may, by a special resolution, determine to convert itself 
into a registered society (/;). 

The resolution must appoint seven members of the company to 
sign the rules, which must also be signed by the secretary of the 
society, and it may either authorise the seven members to accept 
any alterations made in the rules by the registrar (h), or may require 
them to lay such alterations before a general meetingof the company 


Act, 1890 (53 & 54 Viet. c. 70), s. 67 ; soo fuither, title PuBLio Healtji and 
Local Admin laTiiAxioN. 

iw) Sinall llolilmgs and Allotinoiita Act, 1008 (8 Edw. 7, c. 36), b. 9 (2) (b). 
(a) The Act does not dofiiio the expression “ associ.'ilion,” but probably tho 
lettings will bo confined to eociolms rogifeteiod under tlio Industrial and 
Provident Societies Act, 1893 (56 & 67 Vicfc. c. 30); soo Encvcloptedin of Forms 
and Preccdonts, Vol. XVI., p. 37, note (r). As to fintill holdings gonornlly, 
see title Small IIoldings and Small Dwellings. 

(ft) Small Holdings and Allotments Act, 1908 (8 I'dw. 7, c. 36), ss. 9, 27 (G). 
As to Iho working of societies estiiblishod under the Allotments Ads, w*o 
Beport of Chief llogistiar, 1907, p. 9 ; as to special lules rofpiired, soo p. 12, 
post. For form of agreement to let allotments to an association, see EncyeJo- 
poedia of Forms and Precedents, Vol. XVI., pp. 37 — 40. As to allotments 
generally, see title Allotments, Vol. I., pp. 331 et seq. ; Small Uolilings and 
Allotments Act, 1908 (8 Edw. 7, c. 36). 

(c) Compare the Industrial and Provident Societies Acts, 1862 (25 & 26 Viet, 
c. 87) ; 1867 (30 & 31 Vict. c. 117) ; 1876 (39 & 40 Viet. c. 45). 

(d) 66 & 57 Vict. c. 89. 

h) Ibid,, 8. 3. 

- (/) See title Companies, Vol. V., pp. 33 et seq. 

Ig) Industrial and Provident Societies Act, 1893 (56 & 57 Vict. o. 39), 
B. 66 (1). The principal diiTerences botwoen a joint stock company and an 
iudustnal and provident society are as follows : — (a) The ottpiUl of a compai^ 
is fixed by its memorandum of as^ciation. The capital of a society varies, it 
is increased by accumulations, and, if withdrawals are allowed, correspondingly 
diminished, (b) ^ore is no statutory limit to tho iutorcst a shareholder may 
have m a company. In a society tho statutory limit of au individual member’s 
interest is £200. (o) The special statutory privileges given to societies, e.g., 
payment to nominees on death, transfer of stock by registrar, discharge ot 
mortgages by indorsed receipt eto., are not enjoyed by oompauies. (d) The 
cost of establishing a society is less than that of a company. . 

(ft) As to the registrar, see p. 8, post. 
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for acceptance (i). If the nominal value of shares in the company 
held by any member, other than a registered society, exceeds £200, 
the resolution may provide for the conversion of such excess into la 
transferable loan stock, and for repayment with interest (j). 

A copy of the rules and resolution must be sent to the registrar. 
If he approves, he gives an acknowledgment of registry (k) and a 
certificate that the rules have been registered (1). A sealed copy 
of the resolution, with the certificate, must then be sent to the 
registrai of joint stock companies for registration. On registration 
by him the conversion takes effect (m), and the previous registry 
of the company as such is cancelled, llegistration of a company as 
a registered society does not affect any prior right or claim against 
the company for the time being subsisting, and the company may 
be sued as if it had not been registered as a society (n). 

Sect. 6 . — Authoi'^ties for administering the Act. 

I’he Jreasury. 12. Various powers are reposed in the Treasury (o) relating to 
the administration of the Act (p). In certain circumstances the 
cancellation or suspension of the registry of a society by the 
registrar is subject to the approval of the Treasury (a). The Treasury 
also has power to make regulations respecting registry and pro- 
cedure under the Act (b). 

The Rcgif.ii7 13. The functions and powers of the Registrar of Industrial and 
Of Central Provident Societies in England are vested in the Central Office of 
Office. Registry of Friendly Societies. The Chief Registrar and the 

The officers, assistant registrars of friendly societies for England constitute the 
The registrar. Central Office (c). 

The registrar is one of the channels through which the State 
exeroises control over industrial and provident societies, the other 
channel being the Treasury. In the case of registered societies the 


Sect. 4 . 
Conversion 
of Company 
into 
Society. 


(i) Industiial und Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 55 (2). 
if) Ibid,, 8. 55 (1). No momber, other than a rogistorod society, may hold 
any interest in the shaies of a society exceediog £200 {ibid., a. 4 (a)). 

(A) As to acknowledgment of registry, scop. 10, jmt. 

i l) Industrial and Provident Societies Act, 1893 (56 & 57 Viet, o 39), s. 55 (3). 
m) Ibid., 8. 55 (4) 
n) Ibid., s. 55 (5). 

o) See title Constitutional Law, Vol. VIT., p. 100. 

p).66 & 57 Vict. c. 39, ss. 27 (2), 49 (2), 60 (1), 59, 71, 72, 73; see title 
ExECU'ioiia AND Administra'ioub, Vol. XIV., p. 192; and pp. 29, 30, 37, 
imt. 

(a) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), s. 9 (1) 
(c), (2) ; SCO p. 37, post. 

(6) 56 & 57 Vict. c. 39, b. 74. As to the limits.of the powers of the Treasury 
to make such regul.'itions, see Wilrtwt v. Grace, [1892] 1 Q. B. 812. Under 
those powers rotations were made in 1894. “These regulations, which are 
referred to throughout this title as “Treas. Itog. 1894,” and are printed in 
Statutory llules and Orders Revised to 31st December, 1903, Vol. VI., 
Industrial and Provident Society, pp. 1 a eeq,, were substituted for those 
previously made in 1876 under the Industrial and Provident Societies Act, 1876 
(39 & 40 Vict. c. 45), which were thereby rescinded. 

(r) Industrial and Provident Societies Act, 1893 (56 & 67 Vict. o. 39), ss. 76, 
79; Friendly Societies Act, 1896 (69 & 60 Vict. c. 26), ss. 1—4. As to the 
constitution of the Central Offioe, see title Friendly Societies, Vol. XV., p. 129. 
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registrar issues acknowledgments of registry (d), registers rules and 
alterations of rules (e), and situation of office or change of office (/), 
prescribes the form of and receives the annual accounts and 
statements (g), possesses powers of inspecting {h) and dissolving 
societies <'i), of suspending and cancelling * registry (A-), and of 
deciding disputes in certain circup:istaiice8 (Z), and is charged with 
the duty of laying ^ before Parliament an annual report of the 
fcccounts of all societies and the proceedings of the registry (m). 


Part II. — Registration. 

14. No industrial and provident society can be registered unless 
it consists of seven persons at least (»), nor can it bo registered 
under a name so nearly resembling the name of another registered 
society as to be likely, nor in any name likely, in the opinion of the 
registrar, to mislead the public as to its identity (o). The word 
“ limited ” must be the last word in the name (;>). 

A society registered under the Indu.strial and Provident Societies 
Act, 1852 (q), and not under the Industrial and Provident Societies 
Acta, 1882 (r), 1867 («), or 1876 (<), may obtain from the registrar 
an acknowledgment of registry under the Act(i/). 

15. A society carrying on business in more than one part of 

the United Kingdom must be registered in the part in which its 
registered office is situated. But copies of the rules of the society 
and all amendments of the same must, when registered, be sent to 
the registrar of each of the other parts to be recorded. Until the 
rules are recorded in each part the society is not entitled to the 
statutory privileges in such part. Amendments of rules are in- 
effective in a part where they are not recorded (a). • 

(t/) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. G ; 
see p. 10, jtost. 

(f) Industrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), ss. 5 (2), 
10 ; see p. 10, post. 

(/) Indus! rial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), s. 11 ; 
see p. 14, post. 

(J) Industrial and Provident Societies Act, 1893 (56 & 57 Viot. c. 39), ss. 11, 
20 ; see p. 27, poat. 

(h) Industrial and Pi-ovidont Societies Act, 1893 (56 & 57 Viet c. 39), ss. 18, 
50 (1) (a); see p. 30, post 

(i) Industrial and Provident Societies Act, 1893 (56 & 57 Vict c. 39), s. 61 ; 
vee p. 36, poat. 

{k) Industrial and Provident Secietios Act, 1893 (56 & 57 Vict. o. 39), s. 9 ; 
tee p. 37, poat. 

(Z) Industrial and Provident Societies Act, 1893 (5C & 57 Viot. c. 39), s. 49 (2) ; 
see p. 29, poat. , 

(m) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 6; Industrial and 
Provident Societies Act, 1893 ^6 & 67 Vict. c. 39), s. 76. 

(n) /Z»«Z., s. 5 (1). , 

,'o) /bid., B. 6 13), 

,'«) Ihid., 8. 5 (5). 

/g) 15 & 16 Vict. c. 31. 

r) 25 & 26 Vict. o. 87. 

«) 30 & 31 Vict. 0 . 117. 

t) 39 & 40 Viot. c. 45. 

«) 66 & 57 Vict. 0 . 39, s. 5 (4). 

a) Ibid . , s. 5 (6). An application to record in one part of the United Kingdom 
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16. Working men’s clnbs which are registered under the 
Act(/>) must also be registered under the Licensing (Consolidation) 
Act, lyiO (c), where any intoxicating liquor is supplied to members 
or their guests, in the house or any part of the house, or premises, 
habitually used for the puriioses of the club. 

17. For the purpose of registiy an application to register the 
society, signed by seven members and the secretary, and two printed 
copies of the rules, must be sent to the registrar (d). On being 
satisfied*' that a society has complied with the statutory pro- 
visions as to registry, the registrar will issue an acknowledgment 
of registry (<?), wliich is conclusive evidence of registration, rebut- 
table only by proof of suspension or cancellation of registry if). 
If tlie registrar refuses to register a society or any rules or amend- 
ments of rules, the society may appeal to the High Court (^). 

18. The effect of registration is to make the society a body 
corporate by the name as described in the acknowledgment of 
registry, with perpetual succession and a common seal, and with 
limited liability. Registration vests in the society all property for 
the time being vested in any person in trust for the society, and 
does not affect the prosecution of any legal nroccedings pending by 
or against the trustees of the society (/i). 


Part 111. — Rules. 


Sect. 1. — In General. 

19. The rules of a registered society form the contract between 
it and its members, and members and all persons claiming through 
them are bound by the rules (i). 


rules or amendments of rules registered in another must be made by the secretary 
or other officer of tho society iu Fonn E or Ea, accompanied by t wo copies of such 
rules or amendments under tho seal of the Central Office (Treas. Eeg. 1894 (5) 
As to the manner of recording rules or amOT'dmonts of rulos, see ibid. (5a). 

(5) 56 & 57 Viet. c. 39 

(c) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24], Si 91. 
Tho conditions of registry under the Industrial and Provident Societies Act, 
1893 '(56 & 67 Viet. c. 39), differ from those applicable under the former Act. 
A^ club may. for example, bo struck off the register under the former Act, 
without knowledge of tho Registrar of Friendly Societies ; see further. Report 
of Chief Registrar, 1902, p. 6 ; aud title Intoxioatino Liquors. 

(d) Industiial and Provident Societies Act, 1893 (56 & 6*J Viet. c. 39), s. 6 (2). 
For forms of application to register a society, see Encyclopmdia of Forms and 
Precedents, Vol, X., p. 205; Treas. Reg. 1894.(l)i Foi-m A. The fee is £6, 
reducible to £l in special cases at the discretion of the Chief Registrar (Treas. 
Reg. 1894 (44) ). 

(«) Industrial and Provident Societies Act, 1893 (66 & 57 Viot. c. 39), s. 6. 

(/) Ibtd., 8. 8. 

(j^) Ibid.. B. 7 ; Industrial and Provident Societies (Amendment) Act, 1895 
(58 & 69 Viet c. 30), s. 3. 

[h) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. o. 39), s. 21 ; 
Bee Queenahury industried Society v. P%dcle» (1865), L. B. 1 Exoh. 1. 

(«) Industrial and Provident Societies Act, 1893 (66 & 67 Viet. c. 39), s. 22; 
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• 

A society registered at the date of the Act (j), and its members, 
may respectively exercise any powers given by the Act, and not 
made to depend on the provisions of its rules, even if such powers 
override the provisions contained in rules registered prior to the 
date of the Act (/c). • 

20. Every copy of the rules bearing the seal or stamp of the 
Central Office (1) is admissible in evidence without further 
proof (m). 

Sect. 2. — Provisions Common to all Societies. 

21. The rules of any society registered under the Act ( 71 ) must 
set forth the object, name, and registered office of the society, the 
terms of admission of members, including any society or company 
investing funds in the society, the mode of holding meetings, scale 
and right of voting, and of making, altering, or rescinding rules. 

They must provide for tlie appointment and removal of a com- 
mittee of management by who lever name known, and of managers 
or other officers, and for their respective powers and 1 cmurieration ; 
and determine the amount of intciest, not exceeding dL200 sterlkig, 
in the shares of the society w’hich any member other than a 
registered society may hold ; whether the shares are to be transfer- 
able or withdrawable, ^Yitll provisions for the form of transfer and 
registration, and for the mode of withdrawal and payment of 
balance ; and whether the society may contract loans or receive 
money on deposit from membo s or others, and if so under what 
conditions, on what security, and to what limits of amount. 

Provision must also be made for the audit of accounts and the 
appointment of auditors or a puldic auditor ; as to the claims of the 
representatives of deceased members, or the trustees of the property 
of bankrupt members, and the payment of nominees ; for ilie 
custody and use of the society's seal, and the investment of the 
society’s capital (o). 

The rules of every registered society must provide for the 
profits being appropriated to any purposes stated therein or deter- 
mined in such maimer as the rules direct (p), and may describe the 


compare titles Building Societies, Vol. III., p. 3ol ; Fiuendly Societies, 
Vol. XV., p. 137. As t-o supplying copies of rules to Tiiembers, seo p. 13, jtost. 

(j) 56 & 67 Viet. c. 39. 

(k) Industi-ial BLad Provident Societies Act, 1893 (56 & 67 Viet. o. 39), 

B. 22. 

(l) As to the Central Office, see p. 8, ante. 

• (m) Industrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), s. 75 ; 
and as to documentary evidence generally, see title Evidence, Vol. Xlll., 
pp, 610 et aeq. * 

in) 66 & 57 Viet. c. 39. 

(o) I bid., s. 10(1), Sched. ll. For a specimen form of rules, see Encydopeedia 
of Forms and Fi'ecedents, Vol. X., p. 207. The contents of the rules, which 
are stated briefly above, are dealt with in detail elsewhere; see pp. 13 — 38, 
peat. The word “ rules ” as used in the Act, and whore consistent with the 
context, includes the registered rules for the time being and any registored 
amendment (Industrial and Provident Societies Act, 1893 (56 & 57 Yict. 0 . 39), 
B. 78). 

(p) Ibid., B. 10 (6), Sched. II., (10). 
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form of any instrument necessary for carrying its purposes into 
effect ((/). 

Sect. 3. — Provisions ap 2 >licahle to Societies taking Land for Small 
• Holdings (r). 

22. The Board of Agriculture and Fisheries has intimated (r) 
that associations desiring to take land for small holdings or allot- 
ments must include provisions to the following effect in their 
rules (/•).: — 

(1) The objects of the society must include the business of 
creating, or promoting the creation of, small holdings or allotments, 
and encouraging their jiroper cultivation, with power to acquire 
land for the purpose, to adapt any land so acquired for small hold- 
ings or allotnients by the erection of buildings or otherwise, and to 
let the land to members of the society to be cultivated by them as 
small holdings or allotments. 

(2) Separate accounts must bo kept by the society of all receipts 
and expenditure of the society under the rule relating to “ Small 
Holdings and Allotments.” 

(3) The receipts, whether during the existence of the society or 
on dissolution, must be applicable only : — p’ ) For payment of the 
expenses of managing land acquired, and of lepairs or improvements 
thereon ; (ii.) for payment to the society of interest on all capital 
expenditure ; (iii.) for recouping such capital expenditure ; (iv.) for 
forming a reserve fund not exceeding one year’s annual value of 
the land, and available only for any purpose authorised by this rule ; 
(v.) for prizes for the encouragement of the proper cultivation of 
land ; (vi.) for creating or promoting the creation of small holdings 
or allotments generally. Nothing in this rule is to prejudice or 
affect any right or remedy of any creditor of the society. 


Sect. 4. — Alteration of Rules. 

Alteration. 23. The rules must j^rovide the mode of altering or rescinding 
rules (s). The power of altering rules is not restricted by statute. 
The same principles which apply to the alteration of the rules of 
building (t) aud friendly («) societies seem applicable to th'j 
alteration of rules of industrial and provident societies. 

Amendment. 24. A registered society amending any of its rules must 
forward to the registrar, an application for registration of the 
amendment, accompanied by two copies of the amendment, signed 
by three members and the secretary (r). The registrar, if the 

Iiiduatrial and Provident Societies Act, 1893 (o6 & 67 Viet. c. 39), s. 10 (o). 
If) See Report of Chief Registrar, 1907, pp. 10, 11 ; and note (6). p. 7, ante. As 
to those societies, see p. 7, ante, and title Smalt. Holdinos and Small Dwell- 
ings. Those provisions have also been appioved by the Chief Registrar of 
Friendly Societies. 

(«) Industrial and Provident Societies Act, 1893 (66 & 67 Viot. o. 39), 
Sc'hed, 11. (3). See Encyclopaedia of Forms and Precedents, Vol. X., p. 209 
(specimen rules). 

e See title Ruildino Societies, Yol. HE., pp. 332 et eeg. 

See title Friendly Societies, Yol. XV., pp. 139 et sea. 

Industrial aud Provident So«*ietieB Act, 1893 (56 & 67 Yict. c. 39), s. 10 (2). 
As to the effect 'of unregisteied amendments, see lie Londonderry Equitabu 
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amendment is in conformity with the Act (a), then issues* to the Skot. i. 
society an acknowledgment of registry (6). The acknowledgment Alteration 
is conclusive evidence of registry (c), but the fact that an amend- of Buies, 
mftnt of a rule has been registered is not conclusive as to its legality jjfjccT^ 
or validity (d). The duty of the registrar is merely to consider acknowiedg- 
whether the proposed amendment complies with the provisions of 
the Act (f*). If the registrar refuses to register an amendment of a 
rule, the proper remedy is by mandamus (J ). ^ 


Part IV. — Constitution. 

Sect. 1. — Name. 

25. The name of the society must be set forth in the rules (g). Stated in 

rules. 

26. No registered society may use any name or title other Registered 
than its registered name. The name must be painted or affixed to be 
legibly and conspicuously on the outside of every office or place of 
business of the society, and must also appear legibly on the seal, 

and on all notices, advertisements, and other official publications of 
the society, and on all bills of exchange, promissory notes, indorse- 
ments, cheques, and orders for money or goods, purporting to be 
signed by or on behalf of the society, and in all bills of parcels, 
invoices, receipts, and letters of credit of the society (Ji). 

27. No registered society may change its name except by change of 
special resolution, with the approval in writing of the registrar (i). 


Co-operative Socidjj, [1910] 1 I. R. 69. The oxproHbion ameudment of rule " 
iucludes, if neces&ary, a new rule and a resolution rescinding a mle (Industrial 
and Provident Societies Act, 1893 (66 & 67 Viet. c. 39), s. 79). The amend- 
uiont may be eitlier partial or complete (Treas. Reg 1894 (2) ). Por compulsory 
forms of applicaticni to register partial or complete aniendmonts, see Treas. Reg. 
1894 (3), Ponns H and D respectively,. They inu-st be respectively accompanied 
by a statutory doelaratiou in Form 0.’ A complete amendment must bear at the 
beginning the woids “all previous rules rescinded” (Treas. Reg. 1894 (2)). 
m) 56 & 67 Viet. c. 39. 
h) Jhid.,B. 10(3). 

(c) Ibid. 

{d) See Laing v. Heed (IS69), 5 Ch. App. 4, a building society case, but the 
same principle seems applicable. 

J O See J{. V. Brdbrook (1893), 69 L. T. 718. 

n Ibid. 

0 Industrial and Piovideut Societies Act, 1893 (66 & 67 Viet. o. 39), 
ed. II. (1). As to limitations on choice of name, see p. 9, arUe. 

(A) Industrial and Providont Societies Act, 1893 (56 & 6i Viet. c. 39), s. 12. 
See also title Companies, Vdi. V., p. 301.^ Any officer of a society, or any 
person on its behalf, contravening this provision is liable to a fine not exceeding 
£60, and to the holder of any such bill of exchange, promissory note, cheque or 
order for money or goods fur the amount theieof unloss the same is paid by the 
society (Industrial and Provident Societies Act,. 1893 (66 & 67 Viot. c. 39), s. 66). 

(t) Jhid.^ ss. 5 (3), 52. Applications for approval of registrar must bo made in 
Form AA, accompanied by a statutory declwation in Treas. Reg. 1894 (30), 
Form AB. 
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Ini)ustj:ial, Provident, and Similar Societies. 


Blot. 1. 

Name. 
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office. 
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change. 
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Bti ilvc fund. 


Appi'cnliocB. 


Commillcc of 
iiianngciuciit, 
and officers. 


Change of name does not affect any right or obligation of the 
society, or any member. Any pending legal proceedings may be 
contijiued by or against the society notwithstanding its new 
name (k). *' 

• Skct. 2.—Seal. 

28. Provisions for the custody* and use of the seal of the society 
must be contained in the rules of a registered society {1). 

• Sect. 8. — Re^jiatered Ojjlce, 

29. Every registered society must have a registered oflice, to 
which all communications and notices must be addressed (m). The 
registered office must be specified in the rules (w). 

30. Notice must be sent within fourteen days to the registrar 
of every change in the situation of the registered office of a 
society (o). 

Sect. 4. — Greets. 

31. The object of a registered society must be described in the 
rules (yi). The objects of societies, capiible of being registered 
under the Act (//), are the carrying on of any industries, businesses, 
or trades specified in or authorised by tho I'ules, whether wholesale 
or retail, including dealings of any description with land (r). 

32. Wlicre ihe profits of a registered society are under the 
rules to bo applied “either to increase tho capital, reserve fund, or 
hnsinnss of the society, or to any lawful purpose,” a subscription to 
a strike fund is ultra vires (s). 

33. Though a regi.storod society has no express statutory 
authority to take apprentices, it has an implied power to do all 
acts which are directly incidental to the business for which it is 
incorporated, and on that ground may take apprentices (a). 

Sect. 5, — Government. 

34. The rules of a registered society must provide for ti j 
appointment and removal of a committee of management and of 

f/c) Imluhtriiil and PiMvidciU SDciotica Act, 1893 (56 & 67 Viet. c. 39), s. 62. 

p)_ IhUL, Sehed. IL (11). The registered name must bo legibly engraved on 
the Boal (*7ad., s. 12) ; see p. 13, anfe, and title Companies, Vol. V., p. 301. 

(in) Iiidufltnul and Piovidont Societies Act, 1893 (68 & 57 Viet. o. 39), s. 11. 

(n) ilad., Sched. IT. (1). 

(o) lUd., 8. 11 ; Tieas. Heg. 1894 (11), Perm K. 

(«) Industrial and Provident Societies Act,* 1893 (66 & 67 Vict. o. 39), 
Sched. n. (1). 

(o) 66 & 67 Viot. c. 39. 

(y-) 1 bid., 8. 4. See also p. 6, ante. For form of rules, see Eucyclopsedia of 
Forms and Piocedents, Vol.X., p. 207. 

(«) Warbiirtvn v. Huddersfield Industrial Hociety, [1892] 1 Q. B. 817, 0. A., 
a case decided on the ludustnal and Provident Societies Act, 1876 (39 & 40 
Vict. c. 46), B. 12 (7). 

jti) Jiwnley Equitable Co-ojaerative and Industrial Society v. Cusson, [1891] 
1 Q B. 76. 
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ofiBcera, and specify their respective powers and remuneration (?>). 
Infants are not eligible as members of the committee, trusteos, 
managers, or treasurers of a registered society (c). 

Sect. 6. — Members and their Rights aifd Liabilities. 

SuB-SECrr. \.-*-Memhership. 

35. The rules of a registered society must regulate the 
admission of members There are no statutory formalities for 
joining a society, and no statutory restriction limiting the number 
of members, but no member other than a registered society may 
have or claim any interest in the shares of the society exceeding 
jL'200 (c). Any other body corporate may, if its regulations permit, 
hold shares by its corporate name in a registered society (/). 

36. An infant above sixteen years of age may, subject to a 
contrary provision in the rules, bo a ineml)er of a registered 
society, and may generally enjoy the rights of an adult member, 
and execute and give all necessary instruments and acquittances (^), 
but he is not eligible as an officer (//). 

A contract by an infant member of a co-operative land socifcty 
for the purchase of an allotment fiom the society is voidable, not 
void, and maybe ratified by the infant on his attaining majority (i). 

37. The register of list of members or shares kept by any 
society is primCi facie evidence of— (1) the names, addresses and 
occupations of the members and the number of shares held by 
each member, the numbers of such shares, if numbered, and the 
amount paid or agreed to be considered as paid on them ; (2) the 
date of cntiy on the register in proof of membership; and (3) tho 
date of cesser of membership (A). 

Sub-Sect. 2 — Infipedwn of Boolea. 

38. Any member or person having an interest in tho funds of ' 
a registered society may inspect his own account and tho books ‘ 
containing the names of the members at all reasonable hours. Tho 


(6) Industrial anil Viovideiit Socioties Act, 1893 (oG & 07 Viit. c. 39), 
Sched. II. (4) ; EnoyclopiMclia of Eonns and Pi-occdents, "Vol. X., p. 209. The 
toim “committee” moans tho coojinittco of managfinent or other directing 
body of the society, and tho term “officer ” extends to any treasurer, secretary, 
member of committee, manager, or servant other than a servant appointed by 
the committee (Industrial and Piovideut Societies Act, 1893 (5G & 67 Viet. 
0 . 39), s. 70). As to the powers and duties of tho committee and officers, see 
p. 24, post. 

(c) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s- 32. 

(d) Hid., Sohod. II. (2). See Encyclopedia of Formsand Procci fonts, Vol. X., 
p. 208 (4). As to tho effect pf mombership on qualilication for municipal 
office, see title Local QovEitNMBN'J’. 

(«) Industrial and Provident Societies Act, 1893 (66 & 67 Vict. o. 39), s 4 (a). 

If) Ihid., B. 42. See also xHd., s. 38 (1) (c), (2). 

M Jhd., 8. 32. 

(A) Ibid. Seesupta. 

(i) Jf7iittinffbam V. Afurdy (1889), 60 L. T. 966. As to oon tracts of infants 
generally, see title Iwi'Ajrra and Children, pp. 61, 63 tea., post. 

(It) Industrial and Provident Societies Act, 1893 (66 & 67 Vict. c. 39), s. 34. 


8m. 6. 

GoterA- 

Inent. 

Infants. 


General 

regulations. 


Infants. 


Register of * 
members. 


fnspecUon 

booLs. 



16 


Industrial, Provident, and Similar Societies. 


Seot. 6. 
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Transfer and 
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Lunacy. 


time and manner of inspection may be regulated by the general 
meetings of the society (1). The inspection of any other books 
may be authorised by rules registered after the l‘2th September, 
1893, but not so as to permit the inspection, by any person otfler 
than an officer or person specially authorised by a resolution of the 
society, of the loan or deposit, account of any other member 
without his written consent (w). Save as above mentioned, no 
person has any right to inspect the books of a registered society, 
notwithstanding anything in the rules (n). • 

39 . The registrar may, on the application of ten members of a 
registered society, who have been members for not less than twelve 
months, appoint an accountant or actuary to inspect the books of 
tho society and make a report to him (o). The applicants must give 
security for the costs of tlie inspection, but the registrar may direct 
payment by the applicants, or the society, or the members or 
officers, past or present (p). The person appointed may make 
copies or extracts from the books, and the registrar must com- 
municate the results of the inspection to the applicants and the 
society {q). 

Sub-Skot. Z.— Supply of Ciypica oj and Beturns, 

40 . Any person is entitled on demand and on payment of a 
sum not exceeding Is. to a copy of the rules of a registered 
society (?*)i and every member or person interested in the funds 
of a legistered society is entitled on application to be supplied 
gratuitously with a copy of the last annual return of tho society (s). 

Sub-Sect. 4. —Transfer and Withdrawal of Shares. 

41 . The rules of a registered society should provide as to the 
transfer or withdrawal, and for the form of transfer and the mode 
of withdrawal, of shares or any of them, and for payment of the 
balance due thereon on withdrawal (t). 

Sub-Sect. 5. — Lunacy and Bardcruptcy. 

42 . Where a member or person claiming through a member 
of a society, whether registered or not, is insane, and there is no 

(0 Imlastrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
B. 17 (2). 

(m) Ihid., B. 17 (3). 

(n) Ihid., B. 17 (1), 

(o) Ihid., €. 18 (1). For form pf ^plication, see Encyclopaedia of Foims and 
Precedents, Vol. X., pi 218 ; Treas. Bog. 1894 (12), Form L. 

(p) Industrial and Provident Sooieties Act, 1893 (56 Sc 57 Viet. o. 39'), 
B. 18 (2). 

( 7 ) Ibid., s. 18 (3), (4). 

(r) I bid., s. 1 0 (4). Delivery of untrue rules a statutory offence, punishable 
by a fine not exceeding £5 {ibid., ss. 67, 68). 

(s) Ibid., B. 15. ^ Falsification of a return is a statutory offence punishable by 
a fine not exceeding £50 {ibid., s. 65 ; see also ibid., s. 62 (3) ). For non- 
delivery, the fine is up to £5 {ibid,, ss. 62 (1), 68). 

{t) Industiial and Provident Societies Act, 1893 f56 & 57 Viet. o. 39), 
Schod. II. (7). See Encyclopsedia of Forms and Preceaents, Vol. X., pp. 212, 
211. As to the effect of withdrawals, see Be United Service Share Purchase 
Society, Ltd., [1909] 2 Ch. 526. As to forged transfers, see Forged Transfers 
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committee or trustee of his property, the committee of the society 
may, at their discretion, pay the amount of the shares, loans, and 
deposits, not exceeding JBIOO, belonging to such member or person, 
to tiny person whom they may deem proper to receive them on 
behalf of the lunatic. The receipt of the payee is a good discharge 
to the society (a). But a mere book entry transferring money 
belonging to a lunatic member to*his wife’s account in the same 
society is not such a payment as will relieve the society from a 
claim, of which it had notice prior to the transfer, by guardians 
for reimbursement in respect of the lunatic’s maintenance. 
Pjobably even actual payment in such circumstances would not 
protect the society against such a claim (/;). 

43. The rules of a registered society must provide for the 
transfer or payment of the property or moneys of a banlcrupt 
member to the trustee of bis property (c). 

SuB-SiiCT. 6. — Nominaiion. 

44. A member of a registered society of sixteen years of age 
and upwards may dispose by nomination of sums, not exceeding 
JGIOO at the date of the nomination (d), credited to him in the books 
of the society (e). 

The nomination must be in writing (/), or in print ( 17 ), and 
signed by the nominator (/i). Signature by mark is probably 
insufficient (i). It must be delivered at or sent to the registered 
office of the society (k), and recorded by the society (/) during the 
life of the nominator ( 771 ), or made in n book kept at tho office (n). 
A will may operate as a nomination if the original document is 
left in tho custody of the office, but the mere production of the 
will or probate is not sufficient (o). 

Acts, 1891 (54 & 35 Viet, e, 43), s. 3 ; 1892 (55 & 56 Viet. c. 36) ; and* title 
CoMl’ANlUS, Vol. V., pp. 195, 358, 698. 

(0) Industrial and Piovidont Societies Act, 1893 (56 & 57 Viet. c. 39), ss. 29, 30. 

(b) Gloucester Unum v. Gloucester Co-operative and Industrial Society, Ltd. 
(1907), 71 J. P. 1G9, 0. A.; compare Cardiff Union v. Banh and Neels (1908), 
72 J. P. 319. 

(c) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. 0 . 30), 
Scued. II. (9) ; Encyclopaidia of Porms and Pioccdeuts, Vol. X., p. 216. 

(tZ) Griffiths v. Eccles Provident Industrial Co-operative Society, Ltd. (1911), 27 
T. L. E. 375, 0. A. ; In the Goods of Baxter, [190,3] P. 12. 

(e) Industrial and Provident Societies Act, 1893 (56 & 57 Viet c. 39), s. 25 (1). 
Por form of nomination, compare Enojclopaxiia of Porma and Piecedeiits, 
Vol. p. 69. See also generally, as to nominationa, title Fjiiendlt 
Societies, Vol. XV., pp. 152 et seq. 

(/) Industrial and Provident Societies Act, 1893 (66 & 57 Viot. c. 39), 
8,26(1). 

(y) See Interpretation Act, 1889 (52 & 53 Viet. c. 63), a. 20. 

(A) See IFriy/it v. Darkhouse Friendly Society (1890), Dipro'^o and Gammon, 
407. 

(1) See Moiton v. French, [1908] S, 0. 171, 

Ik) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 25 (1). 
\l) Ibid., 8. 25 (3) ; Treas. Beg. 1894 (13). 

(m) Industrial and Provident Societies Act, 1893 (56 & 57 Viet c. 39), s. 25 (1). 
See Fielding and Lord v. Rochdale Equitable Pione&re Society (1892), 02 L. T. Jo. 
431. 

(») Industrial and Provident Societies Act, 1893 (50 & 57 Vict. c. 39), 8. 25 (1). 
See Fielding and Lord v. Rochdale Equitable Pioneare Society, swjpra. 
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Industrial, Provident, and Similar Societies. 

46. Any person may be a nominee except an officer or servant 
of ilie society, who cnn be the nominee only when he or she is the 
husl'iiud, wife, father, mother, child, brother, sister, nephew,^ or 
nirco of the nominator {p). A nomination may be made to more 
than one nominee {<(}. 

46. The property capable of bain" nominated is the property of 
a member in the society, or so much as is specified in the nomina- 
tion, and may consist of shares, loans, or deposits, up to £100 
sterling, (r). 

47. A nomination may bo revoked or varied by a document 
under the hand of the nominator delivered, sent, or made in the 
same way as a nomination (.9). But a nomination is not revoc- 
able or variable by will or codicil (i), nor is there any statutory 
provision, as in tlie case of friendly societies, by which marriage 
operates as a revocation (a). 

48. Tlio names of persons nominated, and details of revocations 
and variations, must be regularly entered by the society in a book. 
Property comprised in a nomination is payable or transferable to 
the nominees, even if the rules of the society declare the shares to 
be generally not transferable (^). 

49 . On proof of the death of a nominator, the committee of 
the society is bound to transfer or pay over the value of the pro- 
perty comprised in the nomination. But transference of shares is 
not allowed to raise the share capital of any nominee to a sum 
exceeding £200. Any surplus in sncli circumstances is paid to the 
nominee (c). 

A simple mctliod of dealing with rival claims to moneys stand- 
ing ^to the credit of a deceased member is to institute interpleader 
proceedings {d). 


i p) Industrial and Provident Sociotios Act, 1893 (50 & 57 Viet. c. 39), b. 25 (1). 
7) Ihid, Compare title Fmendly SociETirs, Vol. XV., jp. 153. 
r) Industrial and Pi ovMent Societies Act, 1893 (56 & 57 Viet. c. 39), h 26 (j), 
wlilch does not limit the amount payable on the death of a member, but 
only the sum payable by nomination. If the amount is over £l(){i, a nomination 
even of part is invalid (/Jarao V. St Crispin Frodnetive Society (1901k Peport 
of Chief Kcgistiar, p. 23). The time at which the limit of the amount is to bo 
taken is the date of nomination, not of the nominiifor’s death {Griffiths v. Eccles 
Provident Industrial Co-operative Society^ Ltd. (1911), 27 T. L. K. 375, 0. A.). 

(a) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. 0 . 30), s. 25 (2). 
{t) Ihid. , Conijiare title Friendly Societies, Vol. XV., p. 153. Forms of 
revocation or variation may bo' adapted from the friendly society forms in 
the Encyclopoodia of Forms and Precodonts, Vol. VI., p. 69. 

(a) Compare Friendly Societies Act, 1896 (69 & 60 Viet. c. 26)< s. 66 (5). 

(6) Industrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), s. 25 (3). 

if |the estate of the member exceeds £80, see title ExEaiTOiis and ^i^inis- 
TBATORS, Vol. XI V., p. 192. As to payment of estate duty on property which 
passes under a nomination, or without probate or letters of administration, see 
Industrial and Ptovident ^cieties Act, 1893 (56 & 57 Viet. c. 39), s. 28 ; titles 
Estate and Other Death Duties, Vol. XIII., p. 201 ; Exeotjtors And 
Administrators, Vol. XIV., p. 192; Friendly Societies, Vol. XV., p. 152. 

(d) Jessop V. Huddersjldd Imustrial Society (1899), 80 L. T. 598. As to 
interpleader generally, see title Interpleader, pp, 576 ei seq.tpost 
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Sue-Seot. 7. — Testacy and Intcbtacy, 

50. The rules of a registered society must provide for the 
cla^s of deceased members being settled (e). 

61. If any member of a registered society ^iies testate without 
having made a nomination then subsisting, the ordinary rules of 
law apply, and the moneys due toliim from the society are payable 
to his executor. 

52. If, however, a member entitled to property in a registered 
society, not exceeding in the whole iJlOO, dies intestate, and without 
having made a nomination then subsisting, the committee may 
either pay over the money to his administrator (/ ), or may dis- 
tribute the same among such persons as appear to them entitled {g). 

Suu-Sect. 8. —LiabiiiiicB, 

53. The creditors of a registered industrial and provident 
society must look to the society for payment of their debts and 
not to the individual members (h). 

54. An unregistered society has no existence in law apart from 
its members (i), and therefore, applying the doctrine of principal 
and agent, it w'ould aijpoar that as rcgarcls liability to outside 
creditors the individual members are personally liable for all 
ordinary debts properly incurred by the directors or trustees for 
the ordinary purposes of the society while they remain members (Ic). 

55. Though in certain circumstances a registered society is 
not chargeable under Schedules 0 and Dof the Income Tax Acts {1), 
no member of or person employed by the society is exempt from 
any assessment to such duties to which he would otherwise be 
lialile (m). 


{e) IiidiiHtiial iiud rrovidoiit Kociotic.^ Act, 1893 (56 & 67 Viet. c. 39), 
•Sched. II. (9). See Encyclopfedia of lAjrjua and Procedonts, Vol. X., pp. 215, 216 
(/) See Escrilt v. Todmordm (Jo-opetaUre Society^ [1896] 1 Q. H. 461. 

Ijy) Iiiduatiiul and Provident Sociotjes Act, 1893 (56 & 67 V'’iot. c. 39), b. 2^7(1). 
See tii/ininyton's Executor v. GulashuU Co-operative Store Ltd. (lS9l), 
21 B. (Gt of Sens.) 371 ; and title Phiendlv Sociej’IEs, Vol. XV., p. 151. As lo 
evidonco roquiicd before paynient, see’ note (c), p. 18, ante. As to the pioperty of 
illegitimatoa, see title Executors anu Administratorb, Vol. XIV., p. 192. 

(A) Re SheJieUl and South Yorkshire Pmmnent Ruildtny Soctety (1889), ii 
I). 470, per Cave, J., at p. 476. See also Barton v. Tannahill (ISoG), 

E. & B. 797. Comparo Myere v. Rawaon (1860), 6 H. & N. 99, decided prior to 
tie Tndustiittl and Provident Societies Act, 1862 (25 & 26 Viet, c. 87), which incor- 
porated societies registered under tliat Act. As to the liability of moinbors on 
a winding-up, see p. 36, /losi ; *^6 Uwted Service Share rurchaee Ltd., 

[19Q9] 2 Oh. 526. 

(t) See Re Kent Benefit RuilcHng Society (1861), 1 Drew. & Sm. 417. 

(fc) See Murray y. Scott, Agnew v. Murray, Brimelow v. Murray (1884), 9 
App. Cos. 519, 646—548, Re fFest London and General P&nmnent Benefit 
Building Society y [1894] 2 Ch. 352; R. v. Tankard, [1894] 1 Q. B. 548; and 
title Building Societies, Vol. III., p. 362. The status of unregistered 
societies is difficult to define; see title Friendlv Societies, Vol. XV., p. 127. 
U) See p. 27, poet, and title Income Tax, Vol. XVI., p. 641. 

\m) Industrial and Provident Societies Act. 1893 (66 & 67 Yiot. c. 39), s. 24. 
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Industiiial, Provident, and Similar Societies. 

Part V, — Property and Funds. 

Sect. 1. — Property. • 

Sub-Sect! 1. — Powers to hold and dispose of Land. 

56. A regibtered society may/ if the rules do not direct other- 
wise, hold, purchase, or take on lease in its own name any land (n). 
It may also soil, exchange, mortgage, lease, or build upon the same, 
or grant bonds and dispositions on security or other heritable 
securities over the same, with power to alter and pull down 
buildings and again rebuild. Purchasers, assignees, mortgagees, 
tenants, or bondholders are not bound to inquire as to the authority 
for any disposition by the society, and the receipt of the society is a 
good discharge (c). 

57. Whore the rules of a registered society provide that the 
tenants of land of the society shall be charged a fair and usual rent 
for their occupation, a tenant is not entitled to have a fixed rent, 
but the rent may be varied from time to time ( p). 


Sub-Sect. ti.—CopuhiJJs. 

58. Where a registered society is eniitled in equity to copy- 
holds or customary freeholds either absolutely or by way of 
mortgage, the society may require the lord of the manor to admit 
as tenants not more than three persons on payment of the fines 
payable on the admission of a single tenant. Alternatively the 
lord of the manor may admit the society as tenant on payment of 
a special fine agreed ujion (q). 

Sect. 2. — Borrowing Powers and Deposits. 

59. The rules of a registered society must provide whether 
the society may contract loans or receive money on deposit from 
members or others, and, if so, under what conditions, on what 
security, and to what limits of amount (?). 

The debentures of a registered society, charging the society’s 
personal chattels with the payment of money, are not exempted 
from the operation of the Bills of Sale Acts, 1878 (s) and 1882 {l). 

(«) Industrial and Provident Societies Act, 189.1 (66 & 67 Viet. c. 39), s. 30. 
This would not, it seoms, render a devise of land to a registered society valid, 
see He Amos, Carrier v.,Prtce, [1891] 3 Ch. 159, which was decided m)on a 
similar provision in the Trade Union Act, 1871 (34 & 35 Vict. c. 31), s. 7. “Land” 
includes hereditaments and chattels real of whatever description (Industrial and 
Provident Societies Act, 1893 (56 & 67 Vict. c. 39), s. 79). 

(o) Ibid., B. 36. 

( p) Tenant Co-operators, Ltd. v. James (1902),*-18 T. L. E. 237. 

Iq) Industrial and Provident Societies Act, 189.J (56 & 57 Vict. o. 3^, s. 37. 
Comparo Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 28, and I^endly 
Societies Act, 1896 (59 & 60 Vict. c. 25), s. 48. As to admittance, see title 
Copyholds, Vol. VJII., pp. 89 cf seq. 

(r) Industrial and Provident Societies Act, 1893 (56 & 67 Vict. c. 39), 
Sch^. II. (6). See Encyclopcodia of Forms and Precedents, Vol. X., p. 211. 
As to conditions of banking by registered societies, see further, p. 4, ante. 

(s) 41 & 42 Vict. c. 31. 

(q 45 & 46 Vict. c. 43 ; Great Northern Bail. Co. v. Coal Co-operative Society, 
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Sect. 8. — Invettmenta. Sect. 8. 

60 . The rules of registered societies must provide whether and 

by what authority and in what manner any part of the capital may ’ 

be invested (u). • inrostmeut 

If the rules do not otherwise direct, investment is permitted (1) in 
authorised trustee securities ; (2) nn or upon any mortgage, bond, 
debenture, debenture stock, corporation stock, annuity, rentcharge, 
rent, or other security ^ (not being securities payable to bearer) 
authorised by any Act of ‘Parliament, passed or to be passed, •of any 
local authority (a:), and (3) in the shares or on the security of any 
other society registered or deemed to be registered under the Act (a), 
tlio Building Societies Acta (i), or of any company registered under 
the Companies Acta or incorporated by Act of Parliament or by 
charter (c). But no investment may be made in the shares of a 
society or company with unlimited liability (d). 

61 . Investments made before the passing of the Act (c), which 
would have licen valid if the Act had been in force, wore confirmed 
and ratified by the Act (/). 

62 . A society which is not chargeable with income tax under 
the Act (/;) may invest its capital and funds, or any part thereof, to 
any amount in any savings bank certified under the Tiustce Savings 
Banks Act, 18G3(/6), or in a post office savings bank (i). 

63 . A registered society which has invested any part of its Prox^ m 
capital in the shares or on the security of any other body corporate respect of 
may appoint as its proxy any one of its members, ^^ho can act for all 
purposes except for the transfer of the shares or the giving receipts 

for dividends thereon {k). 

64 . The registrar may direct a transfer of stock, transferable Transfer of 
at the Hank of England or Ireland, which is vested in a trustee of Rtand- 
a registered society, either jointly with another or others or solely, 

when such trustee is abroad, bankrupt, lunatic, or dead, or when 

[189G] 1 Ch. 187. See titles Bills of Sale, Vol. III., p. 19; Companies, 

Vol. V , p. 365, note (A). 

(ii) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 

8. 38(1), Sched. II. (12). See Encyclopjedm of Forrn.s and Procodents, Vol. X., 

D. 216. Compaie title Fuiendly Societies, Vol. XV., p. 167. 

(. 1 .) As defined by the Local Loans Act, 1875 (38 & 39 Vict. c. 83), s. 31. 

la) 56 & 57 Viot. c. 39. 

(h) See title Building Societies, Vol. III., pp. 321 et eeq. 

h) Soe title C 0 MP\N 1 ES, Vol. V., pp. 33 et ecq., 674, W. 

\d) Industrial and Piovident Societies Act, 1893 (56 & 57 Vict. c. 39), 
s. 38 (1). (2). 

i e) 66 & 57 Vjct. o. 39. 

/) Hid., s. 38 (3). 
g) Ihid., s. 24. 

K) 26 & 27 Viot. c. 87. 

t) Industrial and Provident Societies Act, 1893 (66 & 57 Viot. o. 39), s. 39. 

Bee title Bankehs and Banking, Vol. I., pp. 671—580. 

(A) Industrial and Provident Societies Act, 1893 (56 & 67 Vict. c. 39), s. 41 ; 
conipai*e Companies (Consolidation) Act, 1908 (8 Bdw. 7, c. 69), s. 68, and title 
Companies, Vol. V., p. 268. 
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he lias l^oen removed from the oflice of trustee, or when it is 
•unknoNMi whether he is living or doad(/). 

Sect. 4. — Loans and Mortgages. • 

65 . The rules of a registered society may provide for advances 
of money to membei’s on the sepurity of real or personal property, 
or, in the case of a society registered to carry on banking business, 
in any maimer customary in the conduct of such business (m). 

Where a member mortgages property to a society to secure 
moneys payable by him under the rules, and “other moneys 
becoming duo from the mortgagor to the society,” the words “ other 
moneys ” do not include moneys embezzled by the mortgagor when 
acting as secretary of the society («). 

66. On payment of moneys secured to a registered society by 
mortgage, no reconveyance is necessary if a receipt in the statutory 
form (o), or in any form specified in the rules, signed by two 
members of the committee, and countersigned by the secretary, is 
indorsed on the mortgage (2>). 

67 . Where a mortgage is registered under any Act for the 
registration of deeds or titles or coii.prises copyholds and is 
entered on aii}^ court rolls, the registrar under such Act, or steward 
of the manor, must, on production of the statutory receipt, verified 
by oath or Ktrtutory declaration, enter satisfaction of the mortgage 
on the register or on the court rolls, and grant a certificate, either 
upon the moitgago or assurance, or separately, to the like ellect. 
Tlie certificate is receivable a.s evidence (6). 

In order to enable a society to retain a moitgage of registered 
land for the piu’iiose of indorsing the statutory receipt, the original 
mopi’tgago will be delivered to it after registration upon delivery at 
the Land Eegistry of a verified copy (c). The original mortgage will 


(/) InduBtrial and Provident Societies Act,^ 1893 (oG & 57 Yict. c. 39), s. 31 (1), 
(U), (3). I'ouus of application to tho registrar to order a transfer of stock to 
now trustoos, and of statutory doclar.atiou vorilying such application, soe Tioas. 
Peg. 1891 (H)— (17). 

(m) Indastrinl and Provident Societies Act, 1S93 (56 & 67 V' it. o. 39), s. 40. 
See Encyctopoodia of Forms and Precedents, Vol. X., p. 216. 

(a) HaiJt'S v. Suiiihiland E'jmtabh Tnduatrxal Society, I Ad, (1886), 55 L T. SOS. 
(o) Industrial and Pi evident Societies Act, 1893 (66 & 57 Viet. c. 39), 
Sclicd. III., Fuiin A. The receipt is termed a “ vacating receipt.” As to 
recom oyancos in gonoral, sec title Mortgage. 

(/)) Indjjstrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 43 (1). 
The similar section in the Building Societies Act, 1874 (37 & 38 Viet. c. 42), s. 42, 
has received judicial intorpictation on several occasions ; see titles BuildIng 
Societies, yfd. ill., pp. 370—372 ; Friendly Societies, Vol. XV., pp. 166, 167. 
As to the discharge oi moitgagos in Scotland, boo ludustiiol and Provident 
Societies Act, 1893 (56 & 67 Viet, o. 39), s. 44. If a registered society is in 
liquidation, the statutory receipt -will be signed by the liquidator {Hid., s. 45). 

(а) As to rcgi.stratiou of deeds and of title generally, seo title Heal Property 
AND CjTATTFLS HeAL. 

(б) Indubtnal and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), s. 43 (2). 
The foe fur cnliv and certificate is 2a. 6d. {ibid.). Compare title Friendly 
Societies, Vol. XV., p. 167. 

(r) Land Transfer Kules, 1903, r. 121 ; Statutory Buies and Orders ^visedf 
Vol. VII., Land (Hegistration) England, pp. 33 et $ tq . 
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be thenceforth treated as the certificate of charge, and must be 
indorsed with notes of the various dealings, and on discharge will 
bo d^elivered up and retained in the Land Registry (d). 

On payment of all moneys intended to be secured by any mort- 
gage or chorge in favour of any industrial ancP provident society, 
registered or unregistered, an instrument of discharge in the official 
form duly executed has the same euoct as a receipt indorsed (e). 

68. Apparently the usual stamp duty is payable on statutory 
receipts in England and Ireland, but not in Scotland (/). 


Part VI. — The Society as a Going Concern. 


Sect. 1. — Meetings. 

Sub-Sect. 1 . — In Qennal. 

69. The mode of holding meetings, and the scale and right 
of voting, are matters to be provided for in the rules of a registered 
society (g). 

70. Members may vote by proxy at meetings if the rules so 
admit (/i), but no such right exists at common law (f). 

Sub-Sect. 2 . — Special Reaolutiona. 

71. For the purposes of the Act (.;) a special resolution is one 
which has been (1) passed by a majority of not loss than three- 
fourths of the votes of those members of a registered society who 
(being entitled to vote under the rules) vote in person or by ])roxy 
(if the rules so admit) at a general meeting of which notice 
Bi^ecifying the intention to propose the resolution has been duly 
given according to the rules (/c), and (2) coiillriued by a majority 
of those members who (being entitled under the rules to vote) 
vote in person or by proxy (if the rules so admit) at a subsequent 
general meeting of which duo notice has been given, and which 
must bo held not less than fourteen days nor more than one 
month after the general meeting at which the resolution was 
first passed (Z). 


id) Land Transfer Eulcs, 190.3, r. 122, 

(e) Ibid., r. 167. 

(/) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. *39), 
ss. 44 (5), 46. Compare titles BuiltUno Societies, Vol. III., p. 372 ; raiENULT 
Societies, Vol. XV., p. 161. As to the discharge of moitgagos and the stamp 
duty thereon, see title MoutgaoE. 

(g) Industrial and Provident Societies Act, 1893 (56 & 67 Viot. c. .39), 
Sened. II. (3). See Encyclopmdiii of Forms and Precedents, Vol. X., pp. 208, 
209. The expression “meeting” for the purpose of the Act inoludes* where 
the rules of the society allow, "a meeting of delegates apijointed by meiuben 
(Industrial and Provident Societies Act, 1893 (66 & 67 Viet. c. 39), s, 79). 

(h) Ibid., B. 61 (a), (b). 

(0 See Harben v. Phillipa (1883), 23 Oh. D. 14, 0. A., per Bowen, L. J., at 
p. 35 ; and title Companies, Vol. V., p. 238. 

(/I 66 & 67 Viet. 0. 89. 
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At pitlior of the meetings mentioned above, a decliiration by the 
cbairnifiii that the resolution has been carried is conclusive evidence 
of the fact(m). 

72. A copy of every special resolution, signed by the chairman 
of the meeting at which the resolution was confirmed, and counter- 
signed by the secretary of the society, must bo sent to the Central 
OIlico(n) and there registered. Until registration it is inopera- 
tive (o't 

* SJub-Sect. 3. — Special Mtetingn. 

73. The registrar may, on the application of one-tenth of the 
members of a registered society, or of 100 members if tliero are 
more than 1000, call a special meeting of tlie society (p). The 
application must Ijo supported by evidence showing that the 
aiiplicanfc.s have good reason for requiring such meeting to be 
called and are not actuated by malice, and such notice must be 
given to the society as the registrar may direct (7). Tho applicants 
may ho required to give security for the costs of the pioposed 
mooting (r). The registrar may direct tlie i)ayment of tho costs 
of and incidental to such meeting by iho applicants, the society, 
tho olficors or members, or former office rs or members (s). He 
may also determine the time and place of the meeting and tlie 
matters to lie discussed. A special meeting has all the powers of 
a meeting called under tho rules, and may appoint its own 
chairman, any rule of the society to the contrary notwith- 
standing (<), The chairman of the special meeting must report to 
tho registrar (u). 

Sbot. 2. — Administration. 

• Sud-Seot. 1. — Committee a?)d Officers. 

74. The committee of management are usually entrusted under 
the rules, which must set out the powers of that committee and of 
the officers (b) I with the conduct of tho business and affairs of tlie 
society, the settling of payments for work or service done on 
account of tho society, and the choice, appointment, and removal of 
employees, subject to any directions given by the soeb'ty in general 
meeting (c). 

.m) Industrial and Provident Societies Act, 1893 (56 & j7 Viet. c. 39), s. 61. 

(») See p. 8, ante. 

(o) Induslrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 56; 
Troas. Beg. 1894 (35)> (36). 

(;>) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
8. 50 (1) (1^)- The notice of a special meeting must bo in Form Z, Troas. 
Eeg. 1894 (28). 

(7) Industrial and Provident Societies Act,^ 1893 (56 & 57 Viet. c. 39), 
8.50 (2). 

(r) Ibid., 0. 50 (3). 

(«) / bid., 8. 50 (4). 

J t) Ibid., s. 60 (6). 

a) Treas. Beg. 1894 (29), Form ZA. 

h) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
led. II. (4). 

(c) See Encyckipiedia of Forms and Piocedonts, Vol. X., p 210. As to the 
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75. All payments or transfers made by the committee of a 

registered society, acting within their statutory powers, are valid as 
against any demand made upon the committee or society by any 
other person (d). , 

76. An oihcer of a registered .society having the receipt or 
charge of money belonging to the society must, if the rules of 
the society so requiie, before entering on his office, enter into a 
bond (<;), either \Mth or •without a surety as the committee may 
require, or give the security of a guarantee society in such sum as 
tlie coiJimittee direct, to secure the rendering of a true account of 
tlie moneys received and paid by him on account of the society, 
and tlie payment of all sums due from him to the society (/). 

77. Every officer (g) of a registered society having receipt or 
charge of money, his executors or administrators, must at the times 
enjoined by the rules, or upon demand, (1) give in his account ; and 
(2) pay over all moneys and deliver all property for the time being 
in his hands or custody to the person appointed by the society or 
committee (h). 

In the event of any neglect or refusal to perform these obliga- 
tions, the society may either sue upon the bond or security which 
the officer has entered into(i), or ajqdy to the county court, or to a 
court of summary jurisdiction, and upon such an application the 
county court may proceed in a summary way. An order so made by 
a county court or court of summary jurisdiction is not subject to 
any appeal (k). The application to the county court, whether any 
bond be put in suit or not, must be by action commenced in the 
ordinary way (/). 

78. Independently of these provisions a society can, it seems, 
sue its officers in the High Court, claiming, e.g., an account of 
moneys misappropriated or retained, payment, and damages for 
breach of trust Oa). 


power of the committee with regard to tlie property of deceased or lunatic 
members, see pp. 16 — 19, a?ite. 

((i) Indufitriul and Provident Societies Act, 1893 (OG & 67 Viet. c. 39), 
8. oO. 

(f^) For form, see tl/id., Schod. III. 

(/) /bid., 8. 47. As to guarantee bonds generally, see titles Guarantee, 
Vol. XV., pp. 437 et e&j. ; Insurance, pp. 672 et aej., post. 

{ff) Including eveiy servant of a registered society in receipt or charge of 
money in every catse whore he is not engaged under a special agroomont to 
account (ludustiial and Provident Societies Act, 1893 (66 & 67 Viet. c. 39), 
8.48(2)). 

(/O /iid.,8. 48(1). 

(i) S(jo supra. 

\k) Industrial and Provident Societies Act, 1893 (56 & 57 Viet c. 39), s. 48 (1). 

(/) County Court llulos, 1903, Ord. 41, r. 7; seo title County Courts, 
Voh VllL, p. 657. 

(«i) Municipal Permanent Investment Building Society y. RicTuxrds (1888), 39 
Ch. 1). 372, 0. A. Such a claim, even wheio the officer is a member of 
the society, is not “a dispute” between the society and a member the^f 
*‘in his capacity as member,” and os such to be referred to arbitration 
(see ibid.). 
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Sub-Sect. Contracts, Bills, and Notes. 

79. Contracts on behalf of n registered society binding the 
scuidty and all other ijarties thereto may be made, varied, or 
discharged in the following ways (n) : — 

(1) A contract which, if made between private persons, must bo 
in writing and under seal, miiy likewise be made, varied, or dis- 
charged on behalf of the society in writing and under the seal of 
the society. 

(2) •'Where the contract, if made between private persons, must 
be in writing and signed by the persons to be charged therewith, 
it may be made, varied, or discharged on behalf of the society in 
writing by any person acting under the express or implied authority 
of 11 1 C society. 

(3) Any contract under seal which, if made between private 
persons, might be varied or discharged by a writing not under seal, 
signed by any interested person, may be similarly varied or dis- 
charged on behalf of the society by a writing not under seal, signed 
by any person acting under its oppress or implied authority (o). 

(4) A contract which would be vaUd if made by parol only 
between private persons may similarly bo made, varied, or 
discharged by parol on behalf of the society by any person 
acting under its express authority (p). 

80 . A signature purporting to be made by an official of the 
society, attached to any writing purporting to make, vary, or 
discharge a contract on behalf of the society, myiimd facie taken 
to be the signature of the person holding such office {q), 

81 . Promi.s.sory notes or bills of excliange, if made, accepted, or 
indoiscd in the name of the society (?•), or on its bolialf by any 
person acting under its authority («), are to bo doomed to have 
been made, accejited, or indorsed on behalf of such society {a). 

Sub-Sect. 3. — Brofits. 

82 . The rules of a registered society must provide for the 
appropriation of the profits to tlio purposes specified in llie rules, 
or determined as the rules direct (t). 

(n) IiuUistnal and Provident Societies, Act, 1893 (56 & 57 Viet o. 39), s. 35. 
Oompaio the eiiuilar provisions alfcctui}' ioint stock comp.anies, seo tho Com- 
panies (Consolidation) Act, 1908 (8 Edw. 7, c. CO), s. 76, and title Companies, 
Vol. V., pp. 299, 300. 

(^) Aj 3 to tlie eifeot q! the Bills of Sale Acts u})ou dobeutures issued by a 
registered society, see title Bills of Salk, Vol. IJJ., p. 19. 

(n) Industrial and Provideftt Societies Act, 1893 (56 & 57 Viet. o. 39), s. 35 
la). (b). (c). (d). 

(^) Ibid., B. 36 (o). As to contracts by agents, see titles AaiiNor, Vol. L, 
jip. 206 et seg. ; Companiks, Vol. V., p. 710. ‘ 

(r) As to tlio power of a society to is, sue ncguiiablo instruments, seo He 
Ptiovian Bailu’aya Co., Bauvian Railways C6. v. Thames and Mersey Marine 
Iniuiance Co. (1867), 2 Ch. App. 617, 623. 

(s) As to tho moaniug of the expression acting under its authority,” see 
Premier Industrial Banh, Ltd. v. Carlton Manufacturing Co., Ltd., and Crabtree, 
Ltd., [1909] 1 K. B. 106. 

(a) Industriiil and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), s. 33. 
Compare dray v. Raper (1806), L. R. 1 0. P. 691. See Chapman v. Smeithwrst, 
[1909] 1 K. B. 927, 0. A. 

{h) Industrial and Provident Societies Act, 1893 (66 & 57 Viot. o. 30), 



Part VI. — The Society as a Going Concern. 


27 


83. A registered society is not chargeable with income tax(c) 
unless it sells to non-members, and the number of shares of the 
society is limited either by its rules or its practice (d). 

• 

Sud-Seot. 4.— Audit, 

84. Provision for the audit of accounts and for the appoint- 
ment of auditors, or a public auditor, must be made in the rules of 
a registered society (e), . 


Soot. S. 
Adninlex 
tralion. 


When charge- 
ablc with 
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Rules. 


85. At least once a year a registered society must have its Annual aiuht 
accounts audited, either (1) by one of the public auditors appointed 
by tho Treasury for the purpose, or (2) by two or more persons 
appointed in accordance with the rules (/). 

Tho auditors must be given access to all the books, deeds, docu- Powera and 
ments, and accounts of the society. After examining and verifying thiidosoi 
the balance sheets, showing the receipts and expenditure, funds and 
effects of the society, they must either (1) sign them as correct, 
duly vouched, and in accordance with law, or (2) spcciallj^ report to 
the society in what respects they find them incorrect, unvouclied, or 
not in accordance with law(y). A copy of the last balance sheet, 
with the auditor’s report, must always be kept susi^ended in a con- 
spicuous place at the registered office of tho society (h). 


Sub-Sect. 5 . — Annual Jletnrm, 


86 - Every registered society must once a year, not later than tho Particulan 
31st March, send to the registrar an annual rotiun, ])rcparodin the fumuni 
form and containing such particulars as aio prescribed by tho regis- 
trar (i), of the receipts and expenditure, funds and effects of the society 
as audited, and a copy of the re])ort or reports of the auditors mndc 
during the period covered by tho return. The return must (l)’bo 
signed by the auditors, (2) show 8(3})arately tlio society’s expenditure 
in respect of its several objects, (3) date from the registration of 
the society or tho last annual return to tho last published balance 
Biieet, if the date of the balance sheet is not more than one 
month before or after the Slat December then last, or otherwise 


8. 10 (6), flehed. II. (10). See Encyclopnsdia of ForniB and Pl•f*(;f'dt'nt^, 
Vol. A., p. 210, and Warhurton v. Unddtrsfirld Indmtriul (Soriel//, [1892] 1 Q. IJ. 
817, 0. A., decided on a similar Bub-secUon (s. 12 (7)) of t.lio Industiinl and Provi- 
dent Societies Act, 1876 (39 & 40 Vict c. 4!)), as to whether a corttiirt proposed 
expenditure was for a lawful purpose within that sub-section. The Industrial 
and Provident Societies Act, 1893 (50 & 67 Vict. o. 39), s. 10 (6), omits tho word 
“ lawful,” and provides for profits being apphed to ** any purposes ” stated in 
ther rules. 

(c) /.e., under Scheds. 0 and D; see titlo Income Tax, Vol. XVT., p. fi-ll. 
(rt) Industrial and Provident Societies Act, 1893 (66 & 67 Viot. c 39), s. 24. 
As to non-exemption of meml/ors from assessment to such duties, see ]>. 19, ante, 
(e) Industrial and Provident ' Societies Act, 1893 (56 & 67 Yict. c. 39), 
Sched. n. (8). See Encyolopoedia of Forms and Prccodonts, Vol. X., p. 213. 

(/) Industrial and Provident Societies Act, 1893 (50 & 67 Viol. c. SO), 
68. 13 m, 72. 

(ff) 1 bid., s. 13 (2). As to penalties lor any breach of tho statutory provisions 
relating to accounts, annual returns eto., see ibid., ss. 62 (1), 66, 68 ; and pp. 31 

(^ i^i^strial and Provident Societies Act, 1893 (56 & 6l Viot. o. 39), s. 16. 

(i) Ibid., 0 . 20. 
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to tlie 31st December, and (4) state particulars respecting the 
auditor or auditors, and bis or their appointment (A). 

J'Jvery member or person interested in the funds of the society is 
entitled to receive gratuitously a copy of the annual return [1), 

Sect. 3? — Remedies. 

Sub-Sect. 1. — Settlement of Disputes, 

87. ' There is no statutory obligation upon a society registered 
under the Act to provide in its rules for the settlement of disputes, 
but it is commonly done (?w). Such a society has ample power to 
frame rules so as either to include or excludo tlio provisions of the 
Arbitration Act, 1889 (n). 

88. Disputes between a member of a registered society, or any 
person aggrieved (o) who has for not more tluin six months ceased 
to be a member, or any person claiming through such member or 
person aggrieved, or claiming under the rules of a registered 
society on the one hand, and the society or an ofiiccr thereof on 
the other, must be decided as the rules direct, if they contain any 
such direction (ji). 

89. A decision made in accordance with the rules is binding 
and conclusive on all parties. No appeal lies from it, nor can it 
be removed into any court of law nor be restrained by injunction (q). 

Application for the enforcement of a decision made In accordance 
with the rules may be made to the county court (r). 

90. Where the rules of a society direct that disputes shall be 
referred to justices, the dispute must be determined by a couit of 
summary jurisdiction (»). But any dispute cognisable uiuler the 
rules of a society by a court of summary jurisdiction may, if the 
parties consent, be referred to and determined by the county 
court (f). 


(A:) Imlustiial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), s. I *. 

{/) Ibid., 8. 15. 

(vij) Encyclopoodia of Forms and Procedonts, Vol. X., p. 217 In tho ca^e of 
registorod friendly societies tbo rules must provide for the sottlemont of disputes ; 
Boe title Friendly Societies, Vol. XV., p. 175. 

(n) 62 & 63 Viet. c. 49; -Jrnop v. Hudderafield Industrial Society (1899), 80 
L. .T. 598 ; see further, title Friendly Societies, Vol. XV., p. I79l 

(o) As to moaning of “ person aggrieved,” see Re Reed, Bowen Co., Ex 
parte Official Receiver (1887), 10 Q. B. D. 174, 177, 0. A. ; and title Friendly 
Societies, Vol. XV., p. 175. 

(;)) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 
B. 49 (1) ; Cox V. Hutchinson, [1910] 1 Ch.* 613 ; and see title Friendly 
Societies, Vol. XV., pp. 17C, 177. 

( 2 ) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. 0 . 39), 
B. 49 (1) ; and see title Friendly Societies, Vol. XV., p. 178. 

(r) Industrial and Providont Societies Act, 1893 (56 & 67 Viet. c. 39), 
a 49(1); Re Skipton Industrial Co-operative Society v. Prince (1864), 33 L. J. 
(Q. B.) 323 ; Jeasop v. Huddersfield Industrial Societi/ (1899), 80 L. T. 598. See 
also titles County Courts, Vol. VIIL, pp. 657—659 ; Friendly Societies, 
Vol. XV., p. 180. 

fa) As to oouita of summary jurisdiction generally, see title Magistrates. 

(t) Industrial and Provident Societies Act, 1893 (66 & 57 Viet. 0 . 39), 
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91 . Where the rules contain no direction as to disputes, the 3. 

member or person aggrieved may apply either to the county court Remedies, 
or to a court of summary jurisdiction to hear and determine the 

matter (a). The same provision applies where no decision is made protidaifor 
on a dispute within forty days after application to the society for W rules, 
a reference under its rules {b). * 

92 . The parties to a dispute in a society may by consent Reference to 
(unless expressly forbidden by the rules) refer the dispute to 

the Chief Registrar (c), who must, with the consent of the 
Treasury, either himsolf or by some other registrar, hear and 
determine the dispute (<i). He has power also to order the expenses 
of determination to be paid either out of the society’s funds, or by 
such parties to the dispute as ho may think fit (c), to administer 
oaths, to require the attendance of parties and witnesses, and the 
production of books and documents relating to the matter (/). 

The determination and order of the registrar have the same Effect of 
effect and are enforceable in like manner as a decision made in (letermin.i- 
the manner directed by the rules of the society (r;). 

Where a dispute is referred to the registrar, a person refusiilg rcnaity. 
to attend or to produce any document or to give evidence, renders 
himself liable to a fine not exceeding £5(h). 

93 . Neither the court nor the registrar can be compelled to Oa-^e stated, 
state a special case on any question of law. But the court or 
registrar may at the request of either party state a case for the 
opinion of the Supreme Court (i). 

94 . The court or registrar may grant to either party such Discovery, 
discovery as to documents and otherwise, and such inspection of 
documents, as might be granted by any court of law or eq iiity ’(/•-■)• 

Discovery on behalf of a society is made by such officer as the 

coutt or registrar may determine (/c). 

p, 49 (4). See ^'tlkviBon v. Jatjger (ISS7), 20 Q. B. D. 42J. As to jurisdiction 
of muf'istratos in rases relating to industiial societies, compare title rjtiENDi.Y 
SociEilES, Vol. XV., pi>. 180 et Bcq. ; and see Re Howarth v. Vorkekire 
Provident Industrial Assurance Co., Ex parte Yorkshire Provident Industrial 
Assurance Co. (1894), 58 J. P. 798. 

(а) Industrial aud Provident Societies Act, 1893 (56 & 67 Viet. c. 30), 

8. 49 (5). Soo Jsssop V. Huddersfield Industrial Socuty (1899), 80 L. T, 5!)8 
(coun^ court proceedings to enforce arbitiator’s award). 

(б) Industiial and Provident Societies Act, 1893 (56 & 67 Viet. c. ’39), 

H. 49 (5). As to the effect of an alteration of the lules after light to apply to 
thja county court has accrued, see Rilson v. Dobson (1911), 131 L. T. Jo. H (a 
friendly society case). 

(f) See Treas. Reg. 1894 (18)-i-(24). As to tho Chief Registrar, sen p. 8, ante. 

(U) Industrial and Provident Societies Act, 1893 (56 & .77 Viet. c. 39), 

8. 49 (2). 

(e) 1 bid . 

\f) Z6id.. 8.49 (3). 

\g) Ibid., B. 49 (2) ; see p. 28, ante. 

(h) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 

88. 49 (3). 68. 

(t) Ibid., B. 49 (6). See further, title Friendly Societies, Vol. XV., p. 184. 

(A) Industrial and Provident Societies Act, 1893 (56 & 67 Vict. c. 39), 

8. 49 (6) ; see also title Discovert, Inspection, and Inteurooatortfs, 

Vol. XT., pp. 39 et srq. 
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Sub-Seot. 2*— Recovery of Dehta from Memhera. 

95. Money payable to a registered society by a member (1) is 
a debt, and recoverable as such by the society in the county ceurt 
of the district where the society has its oihee, or of the district 
where the member resides. The choice of court lies with the 
society (m). The debt ia recoverable though it exceeds in amount 
a debt recoverable under the ordinary jurisdiction of a county 
court (n). 

96. A registered society has a lien on the shares of any 
member for any debt duo to it by him, and may set off any 
sum credited to the member in or towards the payment of the 
debt (o). So long as a registered co-operative society is carrying 
on business, it is not precluded from exercising bond fide and without 
fraudulent intent such right of set-off ”(p). The expression 
“ set-off ” is not used ir the strict legal sense, but more in the 
business or accountant’s sense as indicating that the society may 
deduct or write off fiom the sum credited the amount of the 
member’s debt {q). 

Sub-Sect. 3 . — Inspection of Affairs. 

97. The registrar may on the application of one-tenth of the 
members of a registered society, or of 100 inoinbers in the case of a 
society exceeding 1,000 members, and with the consent of the 
Treasury, appoint an inspector, or more tlian one, to examine into 
and report on the affairs of the socioty (r). 'J'ho court will not inter- 
fere with the discretion of the registrar as to the appointment 
of an inspector with the consent of tlio Treasury {a). 

The registrar may require the application to be supported 
by iDvidonco that the aiiplicants have good reason for requiring an 
inspection. Such notice must be given to the society as 
the registrar directs (6 

Before appointing an inspector the registrar may require the 


(t) Including a person who had ceased to bo a meinber at the time of acf f )n 
brought {Oweridohn Freehold Land Sornty v. WuKs, [1901] 2 1\ R G22). 

(wi) Industrial nnd Piovidont Societies Act, 1893 (6fi & 67 Viet. c. 39], s. 23 ( 1). 

(n) Gwendolen Freehold Land Sor Hy v. Wxdts, supra. 

(o) Industrial and Provident Socioties Act, 1893 (60 & 67 Vict. c. 39), s. 23 (2). 

Ip) He Oiraivr-y-Gwettkyr Industrial and Provident Society, Dovey v. Morgan, 

[loeij 2 K. U. 477. 

(j) Ibid.,prr Lord Alverstone, O.J., at p. 182. Such n member is not a creditor 
within the meaning ol the Companies (Coiisolidalioii) Act, 1908 (8Edw. 7, c. 69), 
. 210 (/fc Gwawr-y~Qweithyr Industiial and Provident Society, Dovey y. Morgan, 
supra, per Lord Alverstohb, 0. J., at p. 482 ; and seo title Companies, Vol. V., 
p. 644), 

(r) Industrial and Provident Socioties Act, 1893 (66 & 57 Vict. o. 39), 
a. 60 (1). For form of application and of statutory declariition to accompany 
it, see Treas. Ileg, 1894 (26), Forms W and X. As to inspection of books by 
order of the registrar, see p. 16, ante. As to whether tliis section applies to a 
society being wound up, see title Companies, Vol. V., p. 560. The appointment 
of inspectors must bo in Fom Y (Tieas. Reg. 1894 (27) ), or as near tlioroto ar 
circumstances may allow. 

(a) Pro/eaeional and Civil Service Supply Association, Ltd. y. Dougal (1896), 
cited, Report of Chief Registrar, 1897. 

(4) IndiiKtrial and Provident Societies Act, 1893 (56 A 57 Vict. c. 39), s. 60 (2). 
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applicants to give security for the costs (c). The registrar may s®*®. 8 , 

qrder tho costs to be paid by the applicants, the society, or by RepedldS. 

thfLmembers or officers or former members or officers (d). 

The inspector may require the production of , tho books, accounts, Evidence, 
securities, and documents of the society; and may examine on oath 
its officers, members, agents and servant (e). 

Sub-Sect. 4. — Offences^ Penaltiea, and Legal Proccedingt. 

98 . Failure by a society to give any notice, send any return or Neglect to 

document, or to do or allow to be done any act or thing which is fi*'® “ot-ices, 

niquired by tlie Act(/), is a statutory offence. Similarly it is an 

offence for a society wilfully to neglect or refuse to do any act or to Neglect to 
furnish any information required for the purposes of the Act (g) by th^provTBiouu 
the registrar or other person authorised by the Act (y), or to do any- of the Act. 
thing forbidden by the Act (. 7 ), or wilfully to make or furnish false or 
insiiliicient rotmns or information (h), or, for a society w'hich has 
any withdiawahlo share capital, to carry on thebusinoss of banking, 
or, for a society lawfully carrying on such business, not to keep con- 
spicuously hung up the requihite statement (i), or to make any 
payment of witlulrawahle capital contraiy to the statutory pro- 
visions {^L). Tlie penalty for the offences above mentioned is a line 
not exceeding £*5(0. 

99 . Where a society is guilty of an offence under the Act (vi), Liability of 
every officer who is bound by tho rules to fulfil the duty whereof oHicer. 
tho offence is a breach is deemed guilty of the offence. If there be 

no such officer, every member of the cominitteo is doomed guilty, 
unless that ineinher is proved to have been ignorant of or to have 
attempted to prevent the commission of the offence (/a). Every 
offenco, if continued, constitutes a new offence in every week 
during which the default continues (n). 


100 . Any person (u) who by false representation or imposition illegal 
obtains possession of any real or personal property (including posBcssiou or 
hooks and papers (p)) belonging to a society, or having tho same in prKon° 
his possession dishonestly (?) withholds or misapplies them, is ^ 


(c) industrial and Provident Societies Act, 1893 (56 & 67 Vict. 0 . 39), s. 60 (3). 

(d) Ibid., s. 60 (1). 

(c) Jbid., B. 60(5). 

(/) Ibid., B. 62 (L). Other offeuces have already been referred to in this 
title (see, e.g., pp. 6, 13, 16, 29, ante). 

(g) Industrial and Provident Societies Act, 1893 (56 & 67 Vict. c. 39) 

B. 62 (2). 

a) Ibid., 8. 62 (3). 

(t) As to such statoiueut, see ibid., s. 19 (2), Sched. III. 

(A) Ibid., s. 62 (1). j 

\l) Ibid., B. 68 . 

(m) I hid., B. 63. 

(n) 1 bid. See Harpin v. Syhes (1885), 49 J. P. 148. 

( 0 ) As to who are included under the es.pres8icn " pornoii ” in the cori'esponding 
provision (s. 87 (3) ) of the Fnondly Societies Act, 1 896 (59 & 60 Vict. c. 25), 
see title Friendly Societies, Vol. XV., pp. 170, 186. 

(p) Industrial and Provident Societies Act, 1893 (56 ft 67 Vict. c. 39), 
6. 79. 

( 7 ) See 8coit v. Wtlem (1898), 9 T. L. R. 402 ; liarrett v. Markham (1872), 
L. E. 7 0 . P. 406. 
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liable on summary conviction (r) to a line not exceeding j£20 and 
costH, and to be ordered to deliver up all such property, or to 
repay all such moneys applied improperly. In default, he maj^ be 
imprisoned with or .without hard labour for any time not exceeding 
three months (s). 

The proceedings may be takex by the society, or by any member 
authorised by it or by the committee, or by the Central Office or 
registrar (a). The special procedure above mentioned does not 
prevent such an offender being proceeded against by way of indict- 
ment, if not previously convicted of the same offence under the 
Act (6). 

101 . The Act (c) imposes a line not exceeding £50 for the offence 
of falsifying the balance sheet of any registered society, or any 
contribution or collecting book or any document. 

102 . The penalty imposed for offences in libraries maintained 
by registered societies is a line recoverable on summary conviction 
not exceeding 40«. (d). 

103 . Fines imposed by the Act(p), or by any regulations made 
under it, are recoverable in a court of summary jurisdiction, at the 
suit of the registrar or of any person aggrieved. Fines imposed by 
the rules of a registered society are recoverable at the suit of the 
society. 

104 . An appeal lies to quarter sessions from any order or 
conviction made by a court of summary jurisdiction under the 
Act (/). 

105 . A registered society may sue and be sued in its corporate 
name (g). An unregistered society may sue or bo sued by represen- 
tative members thereof (h). 


As to summary conviction generally, see title Maoistkates. 

(fl) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 

U. 61. 

(n) lUd. As to the Central Office and regift trap, see p. 8, ante. 

(b) 66 & 67 Viet. c. 39, s. 64. See also title Friendly Societies, Vol. XV., 
p. 189. 

(c) 66 & 67 Viet. 0 . 39, s. 66. As to illegal payments of withdrawable 
capital, see p. 6, ante/ as to omission to use the name of a registered soolety, 
see p. 13, ante; as to delivery of untrue rules and falsification and non-delivory 
of annual return, seep. 16, ante. 

ft?) labrurios Offences Act, 1898 (61 & 62 Viet. c. 53), ss. 2, 3. 

(e) ‘66 & 67 Viet. c. 39, s. 69. ' Compare title Friendly Societies, Vol. XV., 
pp. 188, 190, 191. As to courts of summary jurisdiction generally, see title 
MAOISTR-VrES. 

(/) 56 & 67 Viet. 0. 39, s. 70 (1). 

(ff) Industrial and Fi evident Societies Act, 1893 (98 A 57 Viet c. 39), s. 21. 
See Ltnton v. Blakeney Joint Co-operative Induetrial Society (1865), 3 H. & 0. 
663; Qucenshtiry Indiietrial Society y, Pichlee (1865), L. R. 1 Exch.'l, decided 
under the Industrial and Providont Societies Act, 1862 (26 & 26 Viet. c. 87). 
Appearance should be entered in the registered name as for a corporate body.' 
As to parties to proceedings generally, see title Practice and Procedure. 

(A) See Tag Vale Railway v. Amalgamated Society of Railway ServaiUe, 
[1901] A. 0. 426; compare TotUill v. Douglas (1863), 33 L. J. (d. a.) 66. 
Appearanoe may.be entered by the treasurer, secretary, or one or more of the 
other officers. 
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Part VII.— Amalgamation, Transfer, and 
Conversion into a Company. 

Seoi. 1. — Amalgamation and Transfer of Engagements, 

106. Two or more registered soiiefcies may, by special resolution 
of both or of all such societies, amalgamate and become one society 
with or without any dissolution or division of the funds of such 
societies or either of them (t). 

The property of such societies vesta in the amalgamated society 
without the necessity of any form of conveyance other than that 
contained in the special resolution amalgamating the societies (k). 

107 . Any registered society may, by special resolution, transfer 
its engagements to any other registered society which may under- 
take to fulfil such engagements (1). 

108. An amalgamation or transfer of engagements does not 
prejudice the rights of a creditor of any society conceined (in). 

Sect. 2. — Conversion into a Company. 

109. A registered society may, by special resolution (n), deter- 
mine to convert itself into n limited company under the Companies 
(Consolidation) Act, 1908(o), or to amalgamate with, or transfer its 
engagements to, any such company (p). 

(i) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 
6. 63 (1). Every application to register a special resolution for iho amalgama- 
tion of Bocietios must be made by each of the societieB in duplicate in Form AC, 
anil must be sent to tho ( ’ontral OUice, accomjianied by statutory declarations 
from oificers of each society in Form AB. No acknowledgment of registry 
must bo given to either society until special lesolutions in tho like terms have 
been submitted for legistry by tbo other or others (Tieas. Eog. 1894 (3J)). 
Pco Eucyclopicdia of Forms and Precedents, Vol. X., p. 219. 

Uc) Industrial and Provident Societies Act, 1803 (66 & 67 Viet. c. 39), s. 53 (1). 

\t) I bid., s. 63 (2). Every application to register a special resolution for the 
transfer of tho cugagomouts of a society to another must be in duplicate in 
Form AD, and must be sent to the Ciintral Office acconipanioJ statutory 
declarations in Fonns Ali and AE (Tieas. Keg. 1891 (32) ). 

(w) Industrial and Prfividcnt Societies Act, 1893 (56 & 67 Viet. c. 39), s. 57. 

(n) For form of special resolution, compare tho Friendly Societies Form, 
Encyclopmdia of Foims and Precedents, Vol. VI., p. 64. An apiilication to 
register a special resolution for coniertiiig a society into a company must bo in 
triplicate in Form AF (Ti’cas. Keg. 1894 (33)), and must bo sent to tho Qpntral 
Office, accompanied by a statutory declaration in Form AB (Treas. Keg. 1894 (33) ). 
An application to logister a special resolution fur amalgamation with a 
company or for transfer of engagements to a company, must be sent to tho 
Central Office in duplicate in Foim AG or AD as the cose maybe, with the 
nocessary modificatiun&to suit the facts, and must be accompanied by statutory 
declarations in Forms AB and AG (Treas. Keg. 1894 (34) ). Whoio the special 
resolution is for conversion into, amalgamation with, or transfer of all the 
eiig.agoments of a society to, a company, the following words must be written 
at the foot : — “ The registry of tho society is hei eby cancelled [or directed 
to bo cancelled] Chief Kegistrar ” (Treas, ^g. 189 1 (36) ). 

(o) 8 Edw. 7, c. 69, ss. 3, 6. See title Companies, Vol. V., p. 65. Compare 
the Companies (Converted Societies) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 23), 
which applies oiily to friendly societies. 

( p) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 30), s. 54 (1). 

H.L. — XYII. 
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UO. If a special resolution for converting a registered society 
into a limited conajiany contains the particulars required by the 
Companies (Consolidation) Act, 1908 (q), to be contained in the 
ijicraorandum of association of a company, and a copy of it has 
been registered at tl/e Central Office, a copy of the resolution, sealed 
and stamped by tho Central Office, lias the same effect as a memo- 
randum of association duly signed and attested under the Companies 
(Consolidation) Act, 1908 (r). 

111 . 3(;Vhere a society is registered as, or amalgamates with, or 
transfers all its ongagemonts to, a limited company, the registry of 
the society under tho Act becomes void, and must bo cancelled (s). 

112. The registration of a society as a company does not affect 
any right or claim subsisting against, or any penalty incurred by, 
the society ; they may be enforced against the society exactly as 
if it had not been converted into a company, and they have 
priority over all other rights or claims against or liabilities of the 
company (t). 


Part VIII. — Dissolution and Suspension of 

Registry. 

Sect. 1. — Winding Up. 

113. A registered society may be dissolved by an order to wind 
it np, or by a resolution for winding up, made as is directed in regard 
to limited companies (w). It is incumbent upon a registered society 
to register at tho registry of friendly societies (r) an extraordinary 
resolution for w’inding up within lifteoii days of its being passed (a). 


(./) 8 Edw. 7, c. (59, hs. 3, 5. Seo title Companihs, Vol. V., p. 85. 

(r) 8E<lw. 7, c. 69. See Indnsln.il and Piovident fc^ocictles Act, 1893 (50&57 
Vict. c. 39), s. 01(2); and title Comimnius, Vol. V., p. 80. 

(«) Induslnal und Piovulent Sociotios Act, 1893 (oG & 57 Viet. c. 3f>'> 
s. 61 (3) ; POO Troos. llog. 1894 (33), (31). 

(t) [bid. 

(u) Uudor the Companies (Consolidation) Aot, 1908 (8 Edw 7, o. 69), ss. 267, 

2G8, tho provisions of which are applicable to any such order or resolution, 
oxcopt (hilt tho term “ registrar” means the registrar for tho purpose of the 
Iiuluijtrial iiiid Provident Sooiotios Act, 1S93 (56 & 67 Viet. c. 39). See also lie 
Ihiddirvjton Land, [1909] 1 Ch, 701 ; Re b'erndaU Tndustrial Co-operative Society, 
[1894] 1 Q. B. 828; Re London and Subuthan Bank, [1892] 1 Ch. C04 ; and 
title Companies, Vol. V., p 390. Compare Re Chatham Co-opvrative Indnetrial 
Society (1864), 33 L. J. (cii.) 737 ; Re National Jnduelrial and Provident Society 
(1861), 30 L. J. (oir.) 940; Re Rothcrhithe etc* Industrial Society (1862), 32 
Boav. 57. As to winding up an imiogistered branch of a registered society, seo 
Re Londonderry Equitable Co-nperative Society. lAd., [1910] 1 1. 11. 69; and title 
Pmendly yo(UETiES, Vol. XV., p. 203. As to winding up in the county 
court, seo Henderson v. Bamber 19 0. B. (N. s.)olO; und title Companies, 

Vol. V., pp. 392, 393. 

(ul Seo p. 8, ante; and title Friendly Societies, Vol. XV., p. 129. 

(a) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), 
B. 68 (a) ; Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), ss. 69 (1), 
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114. Where a registered society is wound up in pursuance of an smt, l. 
order or resolution, the liability of a present or past member of the Winding Pp. 
society, whether an individual, a society, or a company, to con- . . 
tribute for payment of the debts and liabilities of the society, the ofTiabiUtyof 
expenses of winding up and the adjustment df the rights of con- pastor 
tributories amongst themselves, is^ qualified as follows: (1) No party 

having ceased to bo a member for one year or upwards prior to the 
commencement of the winding up is liable to contribute ; (2) no 
party is liable in respect of any debt or litibility contracted after 
such party ceased to be a member; (3) no party, not ‘being a 
member, is liable, unless, in tlio opinion of the court, the contribu- 
tions of existing members arc insiillicient to satisfy the just demands 
of the society ; (4) no contribution is demandable from any party 
exceeding the amount, if any, unpaid on the shares in respect of 
which such party is liable as a ])ast or piesont member ; and (5) a 
party is deemed to have ceased to be a luomher in respect of any 
withdrawable share withdrawn, from tlie date of the notice or 
application for withdrawal {h), 

115. Whore the rules of a registered society provide that its 
capital shall be raised by shares of a fixed amount, payjvblo* by 
monthly subscriptions — (1) a member is liable, on a winding up, to 
pay the dilTerence between the amount standing to his credit and 
the nominal amount of his shares ; (2) the withdraw^al by a member 
of part of his subscription merely increases the contingent liability 
in respect of his shares ; (3) death does not terminate his lial)ility, 
but his estate remains liable to contribute, notwithstanding that 
the death took place a year or more prior to the winding-up order ; 
and (4) anyone who has contributed one montlily subscription 
only with a view to obtaining an advance from the society remains 
liable in respect of his shares, w'hcthor the amount advanced has 
been repaid before or after the date of the winding-up order (r). 

116. Where a petition is presented to wind up a registered Jurisiliction 
society compulsorily during the course of a voluntary liquidation, 

the court has jurisdiction (1) to make an order for compulsory goly wllfding 
winding up; or (2) to order the continuance of the voluntary up. 
winding up under supervision ; or (3) to dismiss the petition, and 
allow the voluntary winding up to continue without supervision (d). 

It is not “just and equitable” to wdnd up a society under tlio 
Companies (Consolidation) Act, 1908 (c), merely because the society 
can only carry on business by susponding the right of withdrawal of 
share capital, and such suspension is authorised by the rules (/). 

(fc) Industnal and Provident Societies Act, 1893 (50 & 67 Viet. c. 39), s. 60. 

See liurttm v. Tarmuhtll (1650), 5 P. & B. 797 ; lie ShrjffielU and //'dlams/nre etc. 

Vo’' 0 }>frative and Industrial *S'qcie<y, Fountain’s Caa«, Swx/t'a (Aisr (ISoo), 4 Do G. 

J, & Sm. 099; Dean v. Mellard (ISOJ), 16 0, B. (N. 8.) 19, cases concoraizi^ the 
liability of members under repoiilcd statutes regulating industrial and provident 
societies. 

(c) Re United Service Share Purchase Society, lAd.^ [1909] 2 Ob. 526. 

\d) Re Belfast Tailord Cojiartnerahip, [1909] 1 I. H. 49 ; sco Re Friendly 
Protestant Partnership Loan Fund Co., Ex parte Kali, [1896] 1 I. JJ.. 1. 

(e) 8 Edw. 7, c. 69. 

(/) Re Horsham Industrial and Provident Society, Ltd. (ISOJ), 70 L. T. HOI. 

0 2 
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Sect. 2. — Dissolution hy Instrument, 

117. A society may also be dissolved by the consent of throe- 
fomths of the members testified by their signatures to ^an 
instrument of diasolhtionO/). The instrument must set forth — 
(1) the liabilities and assets of th^ society in detail, (2) the number 
of members and the nature of their interest in tlio society, (8) the 
claims of any creditors and the provision to be made for their 
payraenj;, and (4) the intended appropriation or division of the 
funds and property of the society, unless in the instrument of 
dissolution the same is stated to be left to the award of the Chief 
Registrar (h). 

A statutory doclaratjon made hy three members and the secretary 
that the provisions of the Act(i) have been complied with must be 
sent to the registrar with the instrument of dissolution. It Is a mis- 
demeanour knowingly to make a false or fraudulent declaration (k). 

Alterations in the instrument of dissolution may bo made with 
the consent of three-fourths of the merabors, testified by their 
signatures (/). 

The instrument of dissolution and all alterations in it must bo 
registered in the same way as rules ai\ registered. They are 
binding on all the members of the society (m). 

118. The registrar must cause a notice of dissolution (7i) to be 
advertised at the expense of the society in the London Gazette 
and in some local paper. Unless within three months from the date 
of the London Gazette in which the advertisement appears county 
court proceedings are commontMid by a member or other person 
interested in or having any claim on the funds of the society to 
sot aside the dissolution, and the dissolution is set aside accordingly, 
the society stands dis.solvod as from the date of the advertisement. 
In such case the requisite consents to the instrument of dissolution 
are considered to have been duly obtained without proof of the 
signatures (o). 

((/) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
6. 58 (b). See also title Friendly Societies, Vol. XV., pp. 197 et aeg. 

(h) Industrial and Provident Sociolies Act, 1893 (50 & 67 Viet. c. 39), 
p. 01 (a). For form of instrument, poo Encyclopretliii of Forms and Precodents, 
Vol. ^.,p. 222, and ollicml Form All prescribed by Treas. Peg. 1894 (38). The 
instiument must bo signed in duplicate and ucconipanied by the official 
J<’onn AI. and a sufficient sum to cover tho costs of advertisement in the 
London Gazette and a local paper; compare title Building Societies, Vol. ITT., 
pp. 392 et aeq. 

ft) Industrial and Provident Societies Act, 1893 (50 &. 67 Viet. c. 39). 

(Xr) Ibid.f e. 01 (o). The statutory declaration must be in Form AI (Trons. 
Peg. 1884 (38)1. 

(l) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 
SB. 5S (b), 61 (b). Alterations in the instrument pf di-solution must bo signed, 
declared to, and registered in the same manner ns tho iiistrumont itself (Treas. 
Reg. 1894 (40)). 

(m) Industrial and Provident Societies Act, 1893 (50 & 57 Viet. c. 39), s. 61 (d). 
The acknowledgment of registry must be in Form AX (Treas. Reg. 1894 (39 ) ). 
As to registry of rules, see p. 9, ante. 

(«) The advertisement of dissolution by instrument must be in Form AL 
(Treas. Reg. 1894 (41) ). 

(o) Iiidu.strial and Provident Societies Act, 1893 (66 & 67 Viet. 39), 
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Notice of any proceedings to set aside a dissolution must be sent 
by the person taking proceedings, to the Central Odice not less than 
sev^n days before the proceedings are commenced. Similarly the 
society must give notice of any order setting aside the dissolution 
within seven days after it is made (p). * 

119. On the execution of an <nstrument of dissolution of a 
registered society the property of the aoeiotyis subject to a trust for 
appropriation and division in accordance Avith the provisions of the 
instrument or with the aAvard of the registrar (q). 

Sect. 3. — Cancellation or Suspension of llegistrj/. 

120. When the registrar is satisfied that (1) tlie number of 
members of a society has been reduced to less than seven, or (2) 
that an acknowledgment of registry has been obtained by fraud or 
mistake, or (3) that the society has ceased to exist, ho may cancel 
the registry by writing under his hand or seal (r), and this he may 
do, if he thinks fit, at the request of the society (s). 

121. When the registrar is satisfied that (1) tho society exists 
for an illegal purpose, or (2) has wilfully and after notice from ttie 
registrar violated any of the provisions of the Act, he may, with tho 
approval of the Treasury, either cancel the registry {t), or suspend 
it for any period not exceeding three months (»), and ho may also 
from time to time with the like approval renow the susponsion for 
a similar period (v). 


s 01 (o). The ellect of this provision is that no division of hinds can take 
place till tliree months after tho date of tho odvcrti.seinont. Jilvoiy awaid 
of tho Chief liegistrar for distribution of funds must be in Form AP (Troas. 
Keg. 1H94 (42) ). 

(/>) IndiiHtiial and Piovidont Societies Act, 1893 (56 57 Viet. c. 39), 

s. 01 (f). Tho notice of a proceeding to set aside a di.‘?solution must be in 
Foim AY, and tho notice of an order sotting aside a dissolution in Form AZ 
(Treas. Ecg. 1894 (43) ). 

(» 7 ) lie Riuldington Land, [1909] 1 Oh. 701, where a trustee (tho person 
nominated by tho insti’uraent of dissolution to realise tho a^si'ts) was appointed 
in the place of the dissolved society. 

(r) Ijidustrial and Provident Societies Act, 1893 (56 it 57 Viet. c. 39), 
8. 9 (1) (a). The cancelling of registry must be in Form 11 (Troas. Peg. 
1891(9)). 

(a) Iiiausirial and Provident Societies Act, 1893 (56 it 57 Viet. c. 39), 
B. 9 (1) (b). Every request to cancel registry must ho sent to tho legistrar m 
Form P (Troas. Beg 1891(6)), and must name some newspaper circulating 
in or about the locality in which tho registered oflSco of the society is i-ilnated, 
wherein it is dcsiml that the cancellation of registry shall bo published, and 
shall be accompanied by the sura requisite to defray the expenses of publication 
and by the further sum of 6«. 6<i. for publication of such cancellation in tho 
London Gazette (Treas. Bog. I894 (6)). The adveitisement of cariecllation or 
suspension must be in Form J, (Treas. Beg. 1894 (10) ). 

(t) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. e. 39), 
8. 9 (1) (c). As to meaning of “illegal purpose,” see Swaine v. Wifson (1889), 
24 Q. B. D. 252, C. A. ; Warburton v. Hodderefield Indiixtrial Society, [1892] 1 
Q. B. 817, 0. A. The cancellation must bo in Form 11 (Tioas. Reg. 1894 (9) ). 

(m) industrial and Provident Societies Ac^ 1893 (56 & 57 Viet. c. 39), 
8 . 9 (2). Tho suspension or renewal ol suspension of registry must bo in Form I 
(Treas. Reg. 1894 (9) ). 

(v) industrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), 


Sect. 2. 
Dissolation 
bylnstru* 
meat. 

Notice of 
proceedings 
to set dissolu- 
tion aside. 


GriMinds for 
c.-incellatiou. 


Grounds for 
cancel I.'it ion 
or suspension. 



88 


Inocjstrial, Provident, and iSimitar Societies. 


BiccT. 3. 

Cancellation 
or Sneten- 
sioR of 
Registry. 

Notice 

required. 

Appctal. 

IDflecfc of 
cancellation 
or guspension. 


122. Not less than two months’ notice specifying the grounds of 
a proixjsod cancellation or suspension must be given by the registrar 
to the society, except where the cancellation is effected at the 
request of the society. Notice of the cancellation or suspension 
must be advertised \n the London Gazette and in some newspaper 
in the locality whero tho registered office of the society is 
situate (a). 

An appeal lies to tho High Court from a cancellation, or from a 
suspension if tho latter is renewed after three months {h). 

123. A society, after the cancellation or during the suspension 
of its registry, absolutely ceases to enjoy the piiviloges of a 
registered society, but without prejudice to any lial)ility incurred 
by the society, and any such liability can be enforced as if no 
cancellation or suspension had taken placo (c). 


B. 9 (2). Where application is mode to cancel regiaLry inidcr the compulsory 
powers of the rogiatnir, tho registrar may rr‘quiro wneh apj)!ieatif)n8 to bo made 
in diinlicato in such form, and to bo suppoited by such st.itutory declaration as 
tho Cniof llegistmr may direct, lie rniii't transmit one copy of such application 
to tho Treasury for its consent (Ticus Reg. 1.S91 (“) ). 

(a) Industrial and Provub iit J^ociotioa Act. ’S93 (53 & 57 Vict. c. 39), 
a. 9 (3). Notice before cancelling or Buspon.sion o' registry must bo in Form G 
(Treas. Reg. 1894 (8) ). 

(b) Industrial and Provident Societies Act, 1893 (50 & 67 Viet. o. 39), 
B. 9 (4). 

(c) Ibid., B. 9 (5). It becomes an unregistorod society, as to which see p. 19, 
ante. 


INDUSTRIAL SCHOOLS. 
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For D\IU of Exchange - Sec Bills of Exchanob, Pbomw- 

SOB7 Notes, and Nbgotiablb 
Instruments. 

Education. 

MAGISTIli^ffES. 

Neolioenoe. 

County Couhts. 

Criminal Law and Prooedurb. 
Education. 

Master and Servant. 
Education. 

Paotories and Shops. 

Criminal Law and Procedure; 

Evidence. 

Education. 

Limitation of Actions. 
Husband and Wife; Settle- 

MF.NTS. 

Money and Money-Lending. 
Negligence. 

Husband and Wife. 

Poor Law. 

Criminal Law and Procedure; 

Education. 

Wills. 

Equity ; Filaudulent and Void- 
able Conveyances ; Money 
AND Money-Lending. 

Equity ; Fraudulent and Void- 
able CONVEY.VNCES; MIS- 
REPRESENTATION AND Fraud. 


Part I. — Definitions. 

Sect. 1. — Infants. 

124. Infancy is, in English law, the term applied to the period of 
life, whether in males or females, which precedes the completion of 
the twenty -first year, and persons under that age are called 
infants (a). The ago of twenty-one years is called full age (i^), and 
anyone who has attained full age is con3i)etont to do all that the 
law requires or enables a person in his or her position to do, except 
in the cases of lunatics, idiots, and persons under disability^ on 
account of conviction for crime, and, to a certain extent, married 
women. But infants have a very limited power of legal action, 
and their interests are carefully protected by the law, since they are 
regarded as of immature intellect and imperfect discretion (c). The 
term “ infant " is derived from Roman law, in which, however, it 
was used more in its etymological sense, and was applied only to 


* Blind f Deaf andBunib Children 
Children's Courts - - - 

Contributory Negligence - 
County Court FraUue - 
Criminal Offences against 
Children - - - - 

Defective and Ejiilejitic Children 
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Employment of Children tn 
Factories and Shops - 
Evidence of Children 

Industrial Schools - - - 

Limitation, Periods of ~ 

Marriage of Infants 

Money -Lending - - - 

Negligence - - - - 

Oidcrs for (Justodg in the. 
Divorce Division - - - 

Paupers _ _ - - 

Reformatories _ - _ 

Testamentary Capaitti/ - 
Cnconscionallc Dai gat ns- 


Undue Jnjluence 


(a) The common law knows uf no distinction between infants of tender and 
of mature years {Morgan v. 2 home (1841), 7 M. & W. 400, per Paree, B., at 
p. 408). But see notes (tQ, (c), p. 44, post. 

(J) Oo. Litt. 78 b. 

(cj 2 Co. Inst. 201 ; 3 Co. Inst. 4 ; 1 Boll. Abr. 731 ; 4 Baa Abr*! tit. Infancy 
and Age (O.), (1.), 7th ed,, pp. 348, 354, 360; Slator r. Trimble (1861), 14 I. 0. 
L. II. 342, per Hayes, J., at p. 356. 


Infants in 
English law. 
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Infants and Children. 


Sect. 1. 
Infants. 


Full ftsc. 


Alteration 
of Btaliis. 


Tl>e 

Sovoiei't'n. 


Statutory 
dcfinitiunB 
of “ child ” 
and “ young 
pci sou.'* 


Generally. 


persons under seven years of age {d). The use of the word in this 
sense is in English law retained only in the Probate, Divorce, and 
Admiralty Division of tho High Court, where, in the case of^the 
nj)pointmcnt of a guardian for the purpose of taking out adminis< 
tration durante viinore {state, a distinction is made between infants 
and minors, tho former being *under seven years and the latter 
between seven years and twenty-one years (e). 

125. Full age is attained at the close of the day preceding the 
twenty “first anniversary of his birth (/), and, inasmuch as the law 
does not take notice of fractions of a day (< 7 ), a person is capable of 
doing a legal act at any time on that day (h). 

126. An infant can, by Act of Parliament, be adjudged of full 
age liefore lie attains the age of twenty-one years (i). Ilis status 
of infancy cannot bo changed in any other way, nor can he alter 
it by adopting a proceeding which would be valid if ho w'ere of 
full age (/t). 

127. The general rule as to the attainment of full age at 
twenty-one years has one exception in tho case of the Sovereign, who 
is considered to attain full ago at the age ' f eighteen years (Z). 

Sect. 2. — Childre7i. 

128. Tho word child ’* is usually employed, instead of “infant,” 
to denote a person of immature years, in statutes passed for the 
protection of such persons or dealing with their criminal acts, the 
term being thus applied to persons of varying ages, and contrasted 
with the expression “young person,” which is used to denote a 
somewhat more advanced age. Many of these statutes have been 
repbalcd and their provisions consolidated by the Children Act, 
1908 (7/1), in whicli a “ child ” is defined generally as a person 


({/) Tho word infam means “ nimble to speak ” (Saiidars, Institutes of 
Justinian, 8th ed., pp. 69, 647). The Eoman law also drew certain di'.tinctionfl 
between persons past the nge of infancy, but below or abovo the ago of puberty, 
which WH.S fixed by Jiistiniau at fouitoon for males and twelve for females 'd., 
pp. 70, 71, 347, 348; 4 Bl. Coni. 22) As to the distinctions 'n English law 
botwoeu tho criminal capacity of infants under seven years of age and between 
that ago and fourteen yeais and abjvo fourteen, see title Ciumixal Law ani* 
Prooisduhe, Vol. IX., pp. 239, 240. 

(c) See title Executors and Administuatohs, VoI. XIV., p. 197. Seo also 
p. 5<), post. 

(/) 1 Bl. Com. 463 ; Anon. (1699), I Ld. Tlaym. 480, per Holt, O.J. ; Anon., 
cited in Fdzhugh v. Dennmyton (1704), 2 Ld. Ika 5 m. 1094, per IIoLT, C J., at 
p. 1096. (Tho uso of the masculine pronoun throughout this title is intended 
to includo females unless the context forbids.) , 

{g) Leater v. Qarlund (1808), 10 Yes. 248, per Grant, M.B., at p. 257; see 
also title Time. 

(7i) Thus a person bom on Ist January, '*889, could have legally acted at the 
first instant of Slst December, 1909 (4 Bac. Abr., tit. Infancy and Age (A.), 
7th ed., p. 335 ; Herbert v. Turball (1663), 1 Keh. 689 ; Nichole v. Jiameel (1677), 
2 Mod. itep. 280, 281 ; Anon. (1704), 1 Salk. 44). 

(t) 4 Co. Inst. 36. 

[k) Re Jonee, Ex parte Jones (1881), 18 Ch. D. 109, 122, 123, 0. A. (where an 
infant filed a petition in bankruptcy). 

(0 See title Constitutional Law, Vol. VI., pp. 376, 376; and p. bb,post. 

\m) 8 Edw. 7, c. G7. 
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under the age of fourteen years, and a “ young person ” as above 
the age of fourteen years and under the age of sixteen years (a). 
But there are other definitions in statutes which are still 
unrepealed (6). , 

Under the Summary Jurisdiction Acts (c) a “child" means a per- 
son who, in the opinion of the court before whom he is brought, is 
under the ago of twelve yeais, and a “ young person " means one 
who, in the opinion of the court before whom he is brought, is above 
twelve and under sixteen years of age. The lowest permissible age 
for the sale of intoxicating liquors to children is fourteen j’oars (d) ; 
but the provisions of the Prevention of Cruelty to Children Act, 
1904 (e), apply to persons under sixteen years (/). 

129 . The expression “ child " has also been dclinod by statute or 
judicial decision in respect of the relationship borne to certain 
persons. 

As regards the recovery of damages for deatli caused by negligence 
for the bonefit of, amongst others, children of the deceased, the word 
“ child " includes, besides a son and daughter, a grandson and grand- 
daughter and stepson and stepdaughter (^). In the Workmen’s 
Compensation Act, 1906 (h), the deiKuidants of a workman to whom 
compensation is payable in case of his death by an accident within 
the purview of the Act include, if they were dependent on his 
earnings, an illegitimate child and grandchild (i). 

In the interpretation of deeds and wills the expression “child ” 
means a legitimate child (/c), unless either (1) the circumstances 
render it impossible that it can refer to such a child, or (2) the 
language of the will shows that the testator intended to use the 
expression in a different or more extended sense {1). In cither of 


(rt) 8 Edw. 7, c. G7, e 131 ; fcco pj). 108 et scq., jxist. 

(b) Seo titles Aguicul'iuiie, Vol. I., p. 277; Education, Vol. XII., pp. 32, 
55; FACTOiUTis AND Siioi’s, Vol. XIV., pp. -140, 44.0, 487; and p. 102, 
post. As to definition of “boy” and “girl” for tho purposo of emi>loyment 
in mines, see pp 154, 150, poit As to hunts of age for otlier employ rnonls, soo 
pp. 150, 102, 153, 157, post. 

(c) See title MAOiSTiiArES ; and Summary Jurisdiction Act, 1870 (42 & 43 
Viet. 0 . 49), s. 49. As to childien in rcfevouco to tho commission of crirco and 
criminal proceedings generally, see title CiiiMiNAJL J.aw and Prookduhe, Vol. 
IX., pp. 230 d seq. ; and as to offenoes in respect of < hildicn, see thid., pp. 502, 
623, 620. 

(d) Licensing (Consolidation) Act, 1010 (10 Edw. 7 & 1 Goo. 5, o. 24), 

B. 68. 

(e) 4 Edw. 7, c. 15. 

(/) Ibid., 8 . 2 (b), (o), (d). 

(g) Fatal Accidents Act, 1840 (9 & 10 Viet. o. 93), s. 5; see title Skulloesce. 
(A) 6 Edw. 7, c. 68. 

ft) Z bid., B. 13, including a-posthumous illegitimate child {Orrell Colliery Co. 
V. 'Schofield, [1909] A. 0. 433). See title Mastek and Servant. 

{k) Witliinson v. Adam (1813), 1 Ves. & U. 422, per Lord Eldon, L.C., at 
p. 462. In this respect a deed must be construed upon the same principles as a 
will (Ebbern v. Fowler, [190^ 1 Ch. 578. 0. A., per Cozens-Hardy, M.K., at 
pp. 585, 586). Soo also titles Deeds and Other Instruments, Vol. X., p. 438 ; 
Wills. 

(Z) Hill v. Crook (1873), L. B. 6 H. L. 205, per Lord Cairns, at pp. 282, 283 ; 
Ebbern v. Fowler, supra. 


Sect. 3. 
Qhildren. 


In the 
Summary 
Jurisdiction 
Acta. 


Child as a 
term of 
relationship. 

Under tho 
Fatal Acci- 
dents Act, 
1840. 

Under tho 
Workmen’s 
Comp''nsa- 
tion Act, 
1906. 

In deeds and 
wills. 
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Infants and Childben. 


Sect. 2. 

Chlldrei^ 


InabiliLy of 
infants to 
discharge 
datius or 
prejudice 
tlicir int( losts 
by leg.ll acts. 


Liability for 
fiaudulcnt 
and wrongful 
act«i. 

Infants under 
the Npocial 
protection of 
the Sovereign, 


these cfiM.-H it may mean or include an illogitimato child (m), or a 
steiicliild (n), or a grandchild (o). 


Part II. — Civil and ‘Legal Capacity and 
Disabilities. » 

Sect. l.-^-G6'?iC7*aZ Principles. 

130. An infant, being regarded as of immature intelligence and 
discretion (a), is under a general incapacity to exercise the rights of 
citizensbij) or perform civil duties {h) ; or to hold public or private 
oCices or perform the duties incidental to them (c). For the same 
reason he is not permitted by law to do anything prejudicial to 
bis own interests (/'i). In accordance with this principle his 
capacity to bind himself by contract is limited to certain particular 
cases in which it is clearly for his benefit that he should be permitted 
to do Bo(e); oiher contracts by him being either voidable or, if 
manifestly prejudicial to his interests, absolutely void (/). Tho 
same principle regulates an infant’s capacity to acquire (^) and 
dispose of(/t) property, and his incapacity in reference to legal 
proceedings inbtitutod on his behalf or against him (i). 

131. An infant who is of an age at which he is capable of 
distinguishing between right and wrong is liable for the conse- 
quences of his own fraud and for other wrongful or criminal acts (/c). 

133. Infants have always been treated as specially under tho 
protection of tlio King, who, as patens patrue, had the charge of 


(m) Wtlkinaoii v. Adam (1813), I Vos. & B. 422 ; Hill v. Crook (1873), L. IL 6 
II. L. 265; and poo titlo WiLi.s. 

(;i) Jie Jeans, ('iilon v. Jeam (18175), 72 L T. 835. 

(o) lleevea v. Biijmtr (17917), 4 Ves. 692, 698; O'tnn v. Death (1856), 23 Benv. 
73 ; lierry v. Berry (1861), 3 (Jiff. 134. 

(a) See p. 43, tnife. 

(t) Orauye v. Tiviny (1665), 0. iJrdg. 107, per Beidoman, C.J., at p. 117 ; 
and eeo pp. 47, 48, post. 

(c) Bco p. 47, post. 

(d) ,Co. Litt. 171 b; (Jom. Dig., tit. Enfant (0. 2). The law treats all aots of 
on infant wlpch arc for bis benefit on the saiuo footing as those of an adult, but 
does not peiimit him to bo prejudiced by anything to nis disadvantage (Basset's 
Case (1557), 2 Dyer, 136 a, 137 a). An infant, owing to his want oif judgment 
and capacity, is dis.ibloil from binding himself, except where it is for his benefit 
(Compton V. Collinson (1788), 2 Bro. 0. 0. 377, pw» Buixee, J., at p. 387). 

(e) See pp. 63 et sea., post. 

(/) Ibid. 

(g) See pp. 15 et 6ei.,po8t. 

(h) See pp. 78 et s& 2 .,poat. An infant has no disposing mind (Sockeft v. Wray 
(1703), 4 Bro. C. 0. 183, per Arden, M.E., at p. 486). See also title Deeds and 
Otumi Instkdments, Vol. X., p. 360. 

(t) See pp. 133 et aeq., post. 

(Jk) See pp. 66, 74, 75, poat. As to the capacity of an infant in regard to 
crime, see title Oriminad IjAW and Pbocedube, Vol. IX., pp. 239, 240 ; and 
as to nogligouco and contributory negligence, see titlo Neolioskce. 
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persons not capable of looking after themselves (Q. This jurisdic- Sjeot. i. 

diction over infants was formerly delegated to and exercised ClenelpAl 

by*the Lord Chancellor {in ) ; through him it passed to the Court Principles, 
of Chancery (n), and is now vested in the Chapeery Division of the 
High Court of J ustice (o). It is independent of the question whether 
the infant has any property or not ( p). 

Sect. 2 . — Absolute Disabilities, 

133. With certain exceptions (q) an infant cannot hold an office General 

or post of pn))lic and iiocuniary tuist(r)* Accordingly he cannot [actjp»city to 
act as tlie dork of a court wliero it is a part of the duties to receive office!*'^ 
money (s), nor as a bailiff (<) or receiver (a). Ho cannot, if a peer, 
sit or vote in the House; of Lords (b), nor is ho eligible for the House 
of Commons (c). Ho cannot be a nia.yor, aldorjiiau, or councillor of 
a municipal borough (d), or of a metropolitan borough (c), nor be a 
chairman or member of a county council (/), district council (g), or 
parish council (/t), nor act as guardian of the poor (t). 

134. An infant cannot be registered as a voter for nor vote at a incnpacity 
parliamentary election (y),D‘'r be a burgessof amunicipal borough ^/c), [^e uTi chise 

(/) Nut. ill ov. 2.‘)2 ; J>e Manm inlfe v. /V Manurvil/e (1 S04}, 10 Ves. 62, 66 ; 

Re Fitzyerald (1806), 2 Sch. & hoC. 4>‘I2, j>er Lord Hfuksdalb, L.O., at p. 437 ; 

Field V. ATonret Full v. Brown (1866), 7 i)o O. M. A Q. 001, U. A , jxr TuiiNKU, 

L.J., at p. 710. Spo al«o title CoNSTiTT’Tlo.v\r. Vol. VI., pp. 375, 476. 

{m) 1 111. Com. 403. 

(ft) Ibid.; 3 HI. Com. 427; WelUdcy v. Beaufort {Dole) (1827), 2 Ru«h. 1, 
pr Lord Et.DON, iit pp. 20, 21 ; oinimcd mb nom, WcUesley v. Wedcslcy 
(1828), 2 lili. (n. s.) 121, 11. L., per Ltud llKUKauALE, at pp. 129, 130; Field v. 

Moivre, Field v. Brown, supra, nt p. 710. 

(o) Judicature Act, 1873 (30 & 37 Viot c. 00), e. 34 ; Martin v. Gah (1876), 4 
Ch. 1). 428, per M.U., at i)p.431, 432. 800 pp. Vioctseq., \’Hjciseq.,post. 

{p) Be A.B., an Injaut (1886), 1 T. L 1C 067; and see note {y), p. IO.5, and 
p. 120, post. 

{q) See ])p 55, 56, post. 

(rj Clnridye v. Ft elyn ( 1821), 6 11. & Aid. 81 , pei Anno i t, C. J., at p. 80 ; Cucl'son 
V. TPift<fr(l828),2 Man. & i\y. (k. d.) 313. See al o title Tjiumts anl> Tiiusti-.E3. 

(«) Claridije V. Evelyn, supra. 

\t) Carhon v. iViuter, eu/rra, 

(a) Co. Litt. 171 b, 172 u; Coin. Dig., tit. Enfant (C. 1). 

(5) 4 Co. IiiBt. 47. 

(c) Ibid.; and see title Paiujament. 

(d) Municipal (’orporalions Act, 1882 (46 & 46 Viet. c. 50), ss. 0 (2) (a), 

11 (2) (a), 14(3), 15(1); and see titles Elections, Vol. Xlf., pp. 182, 312, 

353 ; Local Government. 

(<;) London Oovoriiment Act, 1899 (62 & 63 Viot. c. 14), s. 2 (4), (6) ; see Local 
Government Act, 1 888 (51 & 52 Viet. c. 41), s. 2 (1 ) ; Local Govornmeut Act, 1 894 
(06 &67 Viot. 0. 73), SB. 31 (1),46(1) ; and see title Elections, Vol. XII, p. 500. 

(/) Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 2 (1), (6) (a) ; soo 
Municipal Oorpurations Act, 1882 (45 & 40 Viet. 0. 60), ss. 9 (2) (a), 11 (2) (a), 

14 (3), 15 (1) ; and eeo titles Emsctions, Vol. XIL,p. 360 ; Local Government. 

(y) LocM Government Act, 1894 (50 & 57 Viet. c. 73), e 48 ^1) ; and see title 
Elkotions. Vol. XII., pp. 101*, 192, 361—393. 

(h) Ibid. 

(•) Ibid. 

(j) Bepresentation of the People Act, 1832 (2 & 3 Will. 4, 0. 46), ss. 20, 27 ; 
Bopresentation of the People Act, 1867 (30 & 31 Viot. 0. 102), ss. 3— C; 

Begistration Act, 1885 (48 & 49 Viet. 0. 15), e. 18, Sched. II., Eorm No. 1, 

Part I. (4); and see title Elections, Vol. XII., p. 139. 

(/t) Municipal Coi-^ationa Act, 1882 (46 & 46 Viet. 0. 50), s. 9 (2) (a) ; and 
see title Elkotions, Vol. XIT., p. 182. 
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Infants and Childben, 


SlECT. 2. 

AbBolulKB 

DisabUitieB. 

Service on 
jury. 

Ap|>ointment 
of aKCUl or 
attorney. 


Prejudicial 
acts and 
dispositions!. 


nor vote at an election of councillors of a municipal borough (jL), or 
a nictroi^olitan borough (?«), or of county councillors (w), parish 
councillors (o), or district councillors (2>), or guardians of the 
poor(g). 

An infant is not qualified to serve on a jury (r). 

135. An infant cannot generally appoint an agent to act for him, 
or on his behalf («), nor an attorney (a). But an infant has power 
in certain cases to appoint a guardian to protect his interests and 
manage bis alTairs (6), and he can authorise an agent to do specific 
lawful acts on his behalf (c). Where the appointment of an agent 
or attorney is void, any act done by him by virtue of the appoint- 
ment is also void (d). 

136. Any act or disposition of an infant which is clearly to his 
prejudice is void (e). 


(l) Municipal Corporations Act, 1882 (45 & 40 Viet. c. 50), s, IJ (1). 

(m) London Govornnient Act, isOO (62 & 03 Vict. c. 14), s. 2 (5) ; see Local 
Government Act, 1894 (50 & 67 Vict. c. 73), s. 31 (1). 

(i!) County Electors Act, 1888 (51 & 62 Vict. i 10), s. 2 (1); T.ocal Govcin- 
meiit Act, 1888 (51 & 52 Vict. c. 41), s. 75 ; soo ^^unicipal uorpor.itioris Act, 
1882 (45 A 40 Vict. c. 50), s. 9 (2). 

(o) Local Government Act, 1894 (66 & 67 Vict. o, 73), s. 44 (1), (2) ; and see 
notes (d), (e), (/), p. 47, ante. 

(p) JiOcal Gov Tnment Act, 1894 (50 & 67 Vict. c. 73), s. 23 (3) 

(r^) Ibid., 8. 20 (3); and see generally, title ]<]leotion8, Vol. XIT,, pp. 191, 
192. 

(r) Juries Act, 1825 (0 Geo. 4, c. 50), 1, 52; Municipal Corporations Act, 

1882 (45 vSk 46 Vict. c. 60), s. 180 (H ; roo t/od , p 9 f2) (a) ; and seo title Juries. 
As to coroners’ juries, compare title Oouo.nehs, Vol. VIII., p. 201. 

(it) I)oe d. Thomas v. lioheria 11847), 10 M. & W. 778, per Parke, B., at 
p. 780 ; and soo title Agency, Vol. L, p. 149. 

(a) Perkins, Profitable Book (or Laws of J^iigland), s. 12, p. 3 ; 4 Bac. Abr., 
tit. Infancy and Age (I.) 3, 7lh cd., pp. .^60, 301 ; WhUtnujham's Caae (1603), 
8 Co. Hep. 42 b, 45 a; Zouch d. Abbot and Hallet v. Tarsona (1705), 3 Bun. 
1794, 1804 ; Motteux v. St. Au6*n (1777), 2 Win. Bl. 1133 ; Saunderaon v. Marr 
(1788), 1 Hy. Bl. 75; Aahlin v. Lavgton (18.34), 4 Moo. & S. 719; Oliver 'r. 
Woodroffe (18.30), 4 M. & W. 650. But it was held that an infant could appoint 
an attorney to accept livery of seisin because it was for his benefit (Ram'^a 
V. Afac/itn (1609), Noy, 130); and as to his appointing an attorney to take .ui 
admittance to copyhold land, see note (w), p. 96, puat. Sco also, as to the special 
power of a married woman, whether an infant or not, to appoint an attorney, 
titles Agency, Vol. L, p. 150; Husband and Wife, Vol. XVI., p. 384. 

(b) Soe pp. 68, 69, post. 

(c) ,Eioer v. Junea (1846), 9 Q. B. 623. An apprenticeship deed was held to 
be sufficiently executed and dcliveied whore the names of the infant apprentice 
and his father, both being illiterate, were at their request written on it opposite 
to their seals by a third person, and tho infant afterwards doJivored it to the 
master Ui. v. Longnvr {Inhabttanta) (1833), 4 B. & Ad. 647). 

(cf) Whittinghani’a Case, supra; Jiahy y. Robinson (1667), 1 Sid. 321 ; Stokea v. 
Oliver (1696), 6 Mod. Bep. 209; Motteux y. St. Auhn, supra; Saunderaon y. 
Marr, supra; Doe d. Thomas y. Roberta, supra; Aee also Biddle v. Dowse (1827), 
6 B. & 0. 255. 

(e) Com. Dig., tit. Enfant (0.2); 1 Shep. Touch., 8th ed., p. 66, n. (y); 
Harvey y. Ashley (1748), 3 Atk. 607, per Lord Hardwicks, L.O., at p. 610, 
Compton V. Collinaon (1788), 2 Bro. 0. 0. 377, 387 ; Keane v. Boycott (1795), 
2 Hy. Bl. 612, 615 ; Cooper y. Simmons (1862), 7 IT. & N. 707, per Martin, B., at 
p. 719; Slater y. Brady (1863), 14 1. 0. L. B. Gl, 64, 65. An infant’s act is 
void where there is no apparent benefit or likeliho<^ of a benefit accruing to 
him from it {Qranye v. Tiving (1665), 0. Bridg. 107, 116). 
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Accordingly an infant cannot (1) enter into a contract which is 
manifestly against hia interests (/) ; or ( 2 ) make, in a contract 
whigh would otherwise be binding on him 0 /), a condition or 
stipulation which is clearly against interest/A). 

On the same principle an infant cannot give a bill of exchange in 
the course of his trading (i), nor give a bond with a penalty, nor 
contract a loan {k), nor covenant to bind himself as an apprentice, 
except where such covenant is warranted by the custom of London 
or other local custom (0> Nor can he make a lease of his land 
without a reservation of rent(;»), nor grant a rentcharge or 
annuity (n), nor surrender a term of years (o). An infant cannot 
generally give a valid receipt or a valid release of a legal claim (p). 

137. Subject to certain exceptions in favour of soldiers on actual 
service and sailors at sea ( 7 ), an infant is incapable of executing a 
will or making any testamentary appointment or disposition (/), 
although in certain cases he may, by written nomination, dispose 
of sums of limited amount belonging to him (a). 


(/) See p. 63, post 

(g) As to these coiitmcta, see pp- 61, 67 et aeq., pod. . 

(A) See pp. 64, 70, 72, 73, post 

(t) Com. Dig., tit. Enfant (C. 2) ; Wilhama v. Ilarriann (1690), Garth. 160. 
See also title Hills of Exchange, Piiomissouv Notes and Negotiable 
Instruments, Vol. II., pp. 490, 491, 494. 

(It) Co. Litt. 172 a; Com. Dig., tit. Enfant (0. 2); AyJiff v. ArcMale (1602), 
Cro. Eliz. 920 ; Jkirhy v. JJoucher (1(>03), 1 Salk. 279; ICllia v. J5/lia (1697), 

5 Mod. Hop. 368; IJarle v. Peak (1712), 1 Salk 386. See also title Hom).s, 
Vol. III., p. 83. As to nccessario’=(, fceo pp. 67 el aeq., pod. 

(l) Walker y. Nicholson (1599), Cro. I^^liz. 652; Whittingham y. Hill (1618), 
Cro. Jac. 494 ; (fylbert y. Fletiher (1 630), Cro. Cur. 179. As to how far a contract 
of approntico'^liip is binding on an infant, see pp. 69 et aeq., post 

(m) Com. Dig. tit , Enfant (0. 2); 1 Poll. Abr., tit. Enfants D., p. 729;^ see 
noto (b), p. 99, post. 

(n) Com. Dig., tit. Enf.int (C. 2) ; Thompson v. Leach(\G9i)), 3 Mod. llvp. 301, 
310. 

( 0 ) 1 Roll. Abr., tit. Enfants H., p. 729; Lloyd y. Greyory (1638), Cro. Car. 
501 ; Thompson v. 1 tach, supra. 

( 2 >) Co. Litt. 264 b; 2 Shop. Touch. 331, n ; Overton v. Baniater (1844), 
ti Haro, 503, per WioiiAM, V.-C., at p. 50G. But as to a rolcaso by an infant 
who pretends that he is of age, see p. 66, ptw«; and as to a receipt by an 
infant married woman under the Convoyancing and Law of Property Act, 1881 
(41 & 45 Viet. c. 41), s. 42, see note (u), p. 88, A release or acquittance 
given by a person immediately after attaining full age without the assistance of 
mdependent advice is liable to be set aside (Hicks y. Jheka (1744), 3 Atk. 274, 
215; Steadman y. Palling (1747), 3 Atk. 423; Bei’ett y. Harvey (1823), 1 Sim. 

6 St. 602 ; Ktlhee v. Sneyd (1828), 2 Mol. 186, p^r Hart, L.C., at p. 233). Por 
form of release to trustees by infant beneficiaries on attaining twenty-one, see 
EncvclopiBdia of Forma and Procedonts, Vol. XT., p. 469. 

See p. 104, post. 

Wills Act, 1837 (7 Will. 4 A 1 Viet. c. 26), a. 7. 

^ , By the Savings Banks Act, 1887 (50 & 61 Viet. c. 40), a. .9, and the Poet 
Office Savings Bank Eegulatiuns'1900, rogs. 66 it aeq. (Statutory Rules and Orders 
Revised, Vol. XI., Savings Bank, pp. 73 ei seq.), an infant dopositor in a post 
office savings bank, not under sixteen years of age, may in writing nominate a 
person to t^e upon his death any sum not oxoeeding £190 due to him at his 
death, and such nomination is valid to pass the sum. By the Trustee Saving 
Banks Regulations, 1900 (Statutory Rules and Oidors Revised, Vol. XL, 
Savings Bank, pp. 26 ei seq\ regs. 10 et seq., made pursuant to the Savings 
Banks Act, 1887 (60 & 61 Viet. c. 40), s. 2, a similar power of nomination 
is given to infant depositors in Trustee Savings Banks ; and see title Bankers 
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Sect. 3. — Qualified Disahilities. * 

Sub-Seot. l.—Execittorahip. 

138. An infant may be appointed an executor (6), bat he cannot 
exorcise the office lentil ho has attained full age (c), and, if he inter- 
moddlea with the estate, he cannot bo made to account as an 
executor de son iort{<l). In the event of the sole executor or all 
the executors being under age, adininistiation will be granted to 
the guardian or such other person as the court thinks fit until the 
sole executor or the first of the co*cxecutors attains full age (e). 
The admini-itration will then terminate (/), and the executor 
attaining full age will bo entitled to take out probate (//). 

If adult executors are appoint(;d jointly with an infant, they can 
execute the will {h), but the right to take out probate upon attaining 
full ago will bo ro-sorved to the infant (?). lie will not, however, be 
liable for tho acta of his co-executors until he does so (/c). 

Upon the death of a person dying after the Slst December, 1897, 
his real estate hocoiiK'S vested in his personal representatives (Z), 


AND B \NKIN 0 , Vol. I , pp. 578 , 580. By the Pott Office Annuity and InKuraiice 
Bof'ulation'^, ISSS and 1895, reg. 41 (Statutory Ruins and Orders Itoviaed, Vol XT , 
Savings Hank, p. 52), made iiunsiuint to tho (J< vornniont Anuuities Act, 1S82 
(16 A 4(j Viet. c. 51), B. 6, a Biimlur power of nomination is given in re'^poct 
of Biivinga bank insurnncos. As to the similar power of noniination given to 
momburs of friendly societies, industrial and pruvulont societies, and trado 
unions, sec titles Executors and Administiiators, Vol. XIV., p. 192; 
Pu iKNDLY Societies, Vol. XV., pp. 162, 163; lNDuaiiir,vL, Provident, and 
SiMir-Mi Societies, pp. 17, 18, ante; Trade akti) Trade Unions. 

(fc) See title Executors and ADMiNi ^’RAroiis, Vol. XIV., p. 139; 2 Bl. 
Com. 503, Swinburne on Wills, p. 100; Wont. Off. l-lx., Hth cd., p, 390. A 
child (7J venlie aavure may be appointed (2 Bl. Com. 503 ; Godolpbin, Orphan's 
Legncy, 3ul ed., p. 102), and ii, in that case, more than ono (diiUl is bom, all 
wiirbo admit ted executors (Oodolphin, Orphan’s Legacy, 3rd od., p 102). 

(r) Adminisfi'ilion of Estates Act, 1798 (38 Goo. 3, c. Si), s. C, piior to which 
he could oxercii-o the office at the ago of seventpon (Went. Off. Ex., Hth od., 

р. 390) ; though the Couit of Chancery would not pay out money to an infant 
executor {Campari v. Campari (179^, 3 Bro. 0. 0. 195). 

((/) Stott V. Meavo<h (1862), 31 L. J. (CH.) 746. As to the incidents of a 
legacy given to sn infant executor, see p. 76, poaty and title Executors and 
Admjnisthators, Vol. XIV., p. 273. 

(r) Brunet r. Baud (1604), 1 Sid. 185 ; Shop. Touch., pp. 490, 491; Burn, 
Ecclesiastical Law, Vol. IV., pp. 385 et eeq.; Adininistiation of Estates Act, 
1798 (38 Geo. 3, o. 87), ss. 6, 7 ; Court of Probate Act, 1857 (20 & 21 Viet. 

с. 77), 8. 73 ; the Oooda Stewart (1875), L. 11. 3 P. & D. 244; and see title 
Executors and Administrators, Vol. XIV., j). 197. As to tho distinction 
made between infants and minors in the a]ipointment of a guardian for the 
purpose of taking out admiuistration durante minore oetatey see p. 44, ante. 

(/) Bhop. Touch., p. 491 ; Godolphin, Orphan’s Legacy, 3rd ed., pp. 231, 
232 ; Burn, Ecoles-iasstical Law, Vol. iV., pp. 384 et aeo. ; Bac. Abr , tit. Executors 
and Admin ibti-ators (B.) 1 (3) ; Taylor v. Watta (i676;, Freem. (x. B.) 425. 

Adininistratiou of Estates Act, 1798 (38 Geo. 3, o. 871, a 6. 

Ih) Bigot and Oaacotn'a (7a5c(1616), 1 Brownl.'46 ; Foxwiat v. 2'remain (1670), 
1 Mod. Rep. 47; Colborne v. Wright (1079J, 2 Ley. 239; Bac. Abr., tit. 
Executors and Administrators (B.l 1 ; Com. Dig., tit Administration (B. 12). 

(«) Burn, Ecclesiastical Law, Vol. iV., p. 310; Cummina t. Cummina (1845), 
SJo. &Lat61. 

(/f) Jiuaacl'a Case (1584), 5 Co. Rep. 27 a; Whitmore V. Weld (1686), 1 Vern. 
326, 328 ; Cummina v. Cummina, avpra, at p. 96. 

(1) Land Transfer Act, 1897 (60 & 61 Viot c. 65), s. 1 (1) ; see title Executors 
AND AUMINISTIUTOUS, Vol. XIV,, p. 238. 
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including oxecutors who have not proved the will unless they have 
renounced probate (7/1). The law contemplaies a subsequent assent 
by t^e personal representatives to a devise contained in the will or 
tlie conveyance of land by them to a person pntitled thereto as 
heir, deviseo, or otherwise (n), and provides that some or one only 
of several joint personal representatives shall not sell or transfer 
real estate without the authority of the court { 0 ) ; but no provision 
is made for the case of an infant being appointed an executor. 

Where an infant is iiejft of kin or is otherwise interested in the 
property of a person who dies intestate or without having appointed 
an executor who acts, administration will not be granted to him 
until he comes of full age and applies for a grant of administration 
to himself (p). Tbo court will in general recognise the right of a 
minor, that is to say, an infant over seven years of ago, to elect 
the person to bo appointed, provided ho is suitable (q). But it has 
unfettered disci el ion over the appointment (?•), and can, if it thinks 
lit, overrule such election (a). 

Sub-Sect. 2. — TnisUeJiip. 

139. An infant can be a trustee (5); but he remains, as sucli, 
under the dipabiliiics incident to infancy, and therefore (1) cannot 
execute a trust involving the exorcise of discretion (c) ; (2) is not 
liable for breaches of trust which he commits during his minority (c0» 


(?«) lie Pau'leyand London and Provincial Hank, [1000] 1 Oli. 5S, (i-l 

(rt) Lind lYanafer Act, 1897 (GO & 61 Vict c. Go), a. 3 (1). 

( 0 ) Ibid., B. 2 (2). 

(р) Com. Big., tit. Administration (F.); Orandison (Loul) v. Dover {Coiintena) 
(1081), Skin. 155; In the Goods of Lilley (1807), 7G L. T. 1G4. This is dpiie 
even in tho case of an infant foroignor who by tlio law of his domicil woulil 
be entitled to <ho giant {hi the Goods of IP Orleans {Duchess) (1859), 1 8w. & Tr. 
25.‘3, whovo tlie oailicr case, In the Goods of Da Cunhn {Countess) (1828), 1 llag. 
Bee. 237, in which, however, tho circumBtaiicos wore special, was not followed), 
W'hoie adminibtrutkiii was granted to tin infant, tind ho acted under it, an 
account of his reccijits during infancy could not be directed agnintt him {llind- 
rnarsh v. Southgate (1827), 3 lluss 324). For form of iclcat-o ol an iidininisslrator 
du 7 ante minore atale by tho infant on nttamiug iwcuiy-oue, t^oc Bncyclojaedia 
of Forms and Precedents, Vol. .X 1., p. 479. 

{(j) It. V. Pelteswoith (1730), Fitz-ti. IG-l, per Lee, J., at p. 164; In the Goods 
of Weir {Alary) (1862), 2 Sw. & Tr. 451 ; In the Goods of iJurchmore (lH'ii), L. il. 3 
P. & B. 139; In the Goods of Gardiner (1884), 9 P. B. 66; In the Goods of Wehh 
(^1888), 13 P. B. 71. An infant wife may elect her hushand as admiiiiblrator 
during her minority (Toller, IjUw of Executors and Adimnibtrutora, j), 92). 

(r) Jl'est and Sm^th v. WiHby (1820), 3 Phillim. 374 ; In the Goods of Hiving 
(1828), 1 Hag. Ecc. 331; Court of Piobato Act, 1857 (20 & 21 Vict. c. 77), 
B. 73. 

(o) Fawkener and Freeniantle jr. Jordan (1756), 2 Lee, 327, Sir Geohqe 
Lee, at p. 330; and see, generally, title Execuxoks aki) Aumimstbatohs, 
Vol, XlV., pp. 197, 198. 

(&) Jevon V. Bush (1685), 1 Vern. 342, per Lord Jeitiieys, L.C., atp. 343 ; King 
V. Denison (1813), 1 Ves. & B. 260, per Lord Eldon, L.(J., at p. 276; King w. 
Bellord (1863), I Hem. & M. 343 ; and see title Trusts and Trustees. 

(с) King V. Bellord, supra. As to powers, ."ee pi>. 53, 51, post. 

(</) liussel's Case (1684), 5 Co. Hep. 27 a; Whitmore v. Weld (1685), 1 Vern. 
326, 328 ; ilindmarsh v. Southgate (1827), 3 Buss 324; Stott v. Meunock (1862), 
31 L. J. (CH.) 746 ; but it is otherwise u tho breach continues after the infant 
trustee has attained full age {Sculthorpe v. Tipper (1871), L. B. 13 Eq. 232). 
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excejtt ill case of fraud (e); and (3) is limited as to his pawer of 
corn eying or disposing of trust property vested in him(/). 

Owing to these inconveniences in an infant being trustee, 
the court will, in, a case of doubt, lean to the view that pro- 
perty given to him devolves on him beneficially and not as 
trustee \g). • 

An infant trustee is not a trustee unfit or incapable to act, in 
whose place a new trustee can be appointed under the statutory 
power of appointing new trustees {h) ; b'iit the court (i) can and 
will appoint a new trustee in the place of an infant trustee where 
such a course is expedient (/c). 

"Where a trustee entitled to any land or to a contingent right 
therein, or to stock, or to a chose in action, either solely or jointly 
witli any other person, is an infant, the court may make an order 
vesting in any person either the land (for any estate therein) or the 
right to transfer or call for a transfer of the stock, or to receive the 
income thereof, or to sue for or recover the chose in action, or 
releasing or disposing of the contingent right (/). 


Sud-Sfgt. S.— Protcdora/iip . f Settlement. 

iiiiant 140 . Where under the Finos and llocoveries Act, 1833 (»i)» 

protector of pi’otector of a settlement, not being the owner of a prior estate 
settlement. imdoi; (,1 iq Buttleiiieiit, is Ell infant, the Chancery Division of the 
High Court is protector of the settlement in his place and may act 
accordingly (?i). 


(f) Re Qarnea, (larnea v. Applin (1885), 31 Ch. D. M7, U. A ^per Fry, L.J., 
at p. 151 ; and seo p. 74, post. 

(/) Zouch d. Abbot and Hall et v. Parsons (1765), 3 Burr. 1794, 1803, ISOl; 
V. Hindcock (LSIO), 17 Vos. 383. 

{g) Mnmma v. Mumma (1687), *2 Vorn. 19 ; King v. Denison (1813), 1 Ves. & B. 
260, per Loid Eldon, L.O., at p. 278. For form of release oy beneficiary on 
attaining majority, see Encyclopedia of Forms and Precedents, Vol. XI., 
pp. 465, 469. 

(b) lie Tullntire, [1885] W. N. 191 ; Trustee Act, 1893 (56 & 57 Vict. c. .53), 

e. U). 

(t) The High {’oui t of Justice (Trustee Act, 1893 (56 & 57 Viet. o. 63), s. 25), 
or, Ml cases within their reMpective jtiiisdictious, a palatine court or a county 
court ()bif/., B. 46) ; lie Garisule*$ instate (1853), 1 W. R. 190; Re Porter's Trusts 
(1856), 4 W. 11. 417. 

(Ic) Trustee Act, 1893 (50 & 57 Vict. c. 63), s. 25; Re Gartside's Estate, supra; 
lie Porta-'s Trusts, supra ; Re Shelmerdine and 'The Trustee Act, 1850 (1864), 
33 L. J. (CH.) 474: Re Brunt, [1883] W. N. 220; Re TallaUre, tupra. But the 
appointment Bhould bo without prejudice to any application by the infant, on 
attaining full age, to bo restored to the tnisteoslup {Re Shdmerdxne and The 
Trustee Act, supra). * 

(f) lYustco Act, 1893 (56 & 67 Vict. c. 63), ss. 26 (ii.), 35 (1) ; see title Trusts 
AND Trustees. The oidei may be made, nortwilnstauding that the infant is 
benofieiallj interested in the property (lie Harwood {Infants) (1882), 20 Ch. D. 
536; Re Fmdlay {an Infant) (1886), 32 Ch. D. 221, 641 ; Re Arnw (AKce), [1888] 
W. N. 138 ; lie Barnett's Estate, Foster v. Barnett, [1889] W. N. 216 ; Re 
Drhaynin {Infanta), [1910] 1 Oh. 223, 0. A.). 

(m) 3 & 4 Will. 4, o. 74 

(n) Ibid., ss. 33, 48 ; but no proyision is made for the case of the infancy of 
a protector who. is the owner of a prior estate under the settlement. See also 
title Settlements. 
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Sub-Sect. 4. — Partnership. 

14L An infant may be a partner in trade or business (o), but he 
iucftrs no liability for the debts of the firm or for the acts of his co- 
partners ip). The partnership assets are, ho^vevor, applicable in 
paynient of the liabilities of the partnerohip, and until these are 
provided for, the infant partner is not entitled to receive any part 
of them (q). In an action against the partners, the infant partner 
ought not to bo joined as a defendant (r); and if the action is 
brought against them in the name of the firm and judgment is 
given against them, it should be entered against the firm exclusive 
of the infant partner (s). 

142. Upon attaining full ago the infant partner may repudiate 
and dissolve the partnership, but if he neglects to do so within a 
reasonable time he will incur full liability as a partner (t). If he 
disallirras the partnership ho cannot recover back money which ho 
has paid as a premium on entering it (a) ; nor can he claim as 
against his co-partnors to share the profits without also sharing 
the losses of the concern (6). 

143. If the winding-up or dissolution of a partnership is right 
upon other grounds, the infancy of one partner will not prevent a 
sale of the partnership concern and assets (c) ; and the sale of the 
whole to one or more of the other partners will be sanctioned if it 
appears to be for the infant’s benefit (ti). 

SuB-Siicr. o.— A’lcru’ic of Puwers. 

144. The capacity of an infant to dispose of or affect property 
by the exercise of a pow’er by deed or writing inter vivos varies 
according to the character and subject-matter of the poweri A 
power may be either (1) collateral, where it relates to property in 

(p) Lovell and Christmas v. Beauchamp. [1894] A. C. 607, per Loid IIeiiscuelb, 
3i.U., at p. Gil ; anti .see title Pautnersuip. 

[р) Ibid. ; linn IS v. Beaiuhamp Brothers, [1893] 2 Q. 13. 53 J, C. A. 

\q) Lovell and Christmas v. Bcan<hamp, supra, at p. (ill. 

(r) Chandler v. Parlces (1800), 3 Psp. 7G; Jaffiat/y. Frclntn (1803\ 7 J'^p. 47; 
aibhs V. Menill (1810), 3 Taunt. 307 ; Burgess v. Merrill (l'Jl2), 1 'J’aurit. 4GS. 

(a) Lovell and Christmas v Bramhnmp, supra, at p G13 Aa to bankruptcy 
proceedings against members of tlie fii m, poo p 65, pi at. 

(t) Ooode V. Harrison (1821), 5 11. & Aid. 117, Ex. O'!!. Whore iiiidcr a power 
in the partnership deed a son is nominated to become a jiartnor on attaining 
twenty-one and signing the deed, ho is not, while an infant, a proper party to 
an action for dissolution of the partnership {Ehrmann y. Ehrmann {ISHi), T2 
L. T. 17). 

(а) Holmes v. Bloqq (1818), 8 Taunt. 508; Re Buirows, Ex parte Taylor 
(1856), 8 Do G. M & G. 254, A. Hut ho can recover back m-moy paid in 
advance by him with a view to a partnership which is nfverin fact actually 
formoii (C^orjoe v. C/wci (1830), 10 liing. 252; Everett v. Wtlktns (1874), 29 
L. T. 846). 

(б) North Western Bail. Co. v. M* Michael, Birkenhead, Lancashire and Cheshire 
Junction Bail. Co. v. Pilcher (1860), 6 Exch. 114, 123, 12G; Cork and Bandon 
Bail. Co, V. Cazenove (1847), 10 Q. 13. 935; Ebbetts' Case (1870), 5 Ch. App. 
302. 

(с) So decided in the cose of a lunatic partner {Bowlands v. Evans, Williams 
V. Boivlands (1861), 30 Beav. 302). 

{d) Orawshay v. Maule (1818), 1 Swan. 495, 530. 
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which ho has no interest; or (2) in gross, where it relates to 
propel ty in which he has an interest but does not touch his interest 
in it ; or (8) appendant or appurlenant, where he has an interest 
Avhich may be affected by the exercise of the power (e). 

As regards real estate an infant can exercise a collateral 
power (/) ; but not a power in gross (ff), nor a power appendant or 
appurtenant (/i)* As regards jDersonal estate he can exercise a 
collateral power (i), and also a power in gross (A) ; but he can only 
exercise a power appendant or appurtenant where the donor of the 
power has indicated an intention that he should do so during 
infancy (1 ) ; and he cannot even then exercise it so as to defeat his 
interest in the property (?w). 

Sub-Sect. 6. — Ban/crupicy, 

145. Where an infant has, without fraud, incurred a debt which 
he cannot legally contract (n), he cannot be made a bankrupt in 
respect of it (o), even after he has attained full age (p). If, how- 
ever, he rei)resents himself to be of full age under circumstances 


(c) lie l)’A)/ffthau, Atidrewe y. Andrews (1880,' 16 Ch. D. 228, 0. A., per 
Je'^skl, M.It., at pp. 232, 233 ; and see title Powers. 

(/) llettrltv. Grembunk 3 Atk. (i06, per Lord IfARDWiCKE, L.O,, at 

p. 710; lie D'AnyibaUi Andrews v, Andrews^ siipra^ per Jessel, M.E., at 
j). 233. 

((/) IJearle y. GreenhanJe, supra ; Re D'Jngibau, Andreirs y. Audi tws, supra, 
per UitF/rr, L.J., at pp. 243, 244. 

(A) Orangey. Tiving 0. Bridg. 107, 115, 116; IJearle v. Grreuhttnli, 



at n.* 7 13). 

(i) IJeaile y. Oreenbauh, supra; King y. Bellm'd, supra; Re D*Angiban, 
Andreas v. Amhews, supra. 

ik) Re lyAngkhaUy Andrews y. Andrews, supra, diseentienie CoTTON, L.J. 

\l) Re Cardro^a Sritlement (1878), 7 Ch. i). 728 ; Re R’Angihau, Andrews y. 
Andrews, supra, at pp. 23-1, 243 et eeq. As regards the exercise by an infant 
trufiteo of disrrelioiiury powers, he can exercise a power whore ho is a simple 
ouiuluit pipe of the wxll of the donor of the power, and has no discroticn in 
tlio mutter {Orange v. Tiring, sujtra, sA p. 109; Hearle v. Oieenbank, supra, 
per Lord IIaudwicKe, Ij.C., nt p. 710; King v. Bellord, supra, per Page 
Wood, V.-O. (aftei wards Jiord IIa^tterley), at p. 348); and it seeme that an 
infant can exercise u power even though it be coupled with an interest, if an 
intention oleuily appears that it should bo exercisable during minority {Re 
Cai'tfrosi's Seitlenunt, aupra; Re I)*Anyibau, Andrews y. Andrews, supra; Re 
Newcastys {Duke) Estates (1883), 24 Ch I). 129, per Feaeson, J., at p. 136). 

'm) Re Armit's Trusts (1871), 6 I, B. Bq. 352. 

71) See pp. 63 rt seq., post. 

^o) Ex parte Sydebotham (1742), 1 Atk. 146 ; Ex parte Moule (1808), 14 Ves. 
602; Ex paite Adam (1813), 1 Yes. & B. 493, 494; Belton y. Ilodgte (1832), 9 
Bing. 365; Re Lees, Ex parte Lees, Ex parte Heajheiley (1836), 1 Deac. 705; Re 
Ruinegs (1880), 3 L. li. Ir. 469; Re Jones, Ex parte Jones (1881), 18 cL D. 109, 
0. A. ; SCO title Banickubtcy and Insolvency, Vol. II., pp. 11,12, 28, 41, 314 ; 
and as to bankruptcy on a debt contracted for necessaries, see ibid., pp. 12, 41. 
As to the effect of a foreign bankruptcy, see title Confliot of Laws, Vol. VI., 
p. 234. 

(p) Re Onslow, Ex parte Kibble (1876), 10 Ch. App. 373, 0. A.; Re Jones, Ex 
parte Jones, supra, at pp. 122, 126, overruling Re Lynch, Exports Lynch (1876), 
2 Ch. D. 227. 
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amounting to a fraud on a creditor, he may be made bankrupt in Sacrr,.#. 

reypect of the debt, after attaining full age ( 9 ). Except, therefore, Q^allfled 

in j^ase of fraud, an infant cannot be convicted of an offence BiBablllt!58. 

against the bankruptcy laws (a). Where an infant is a member — ' 

of a firm, a receiving order cannot be maffo against the firm 
as a whole, but receiving orders jnay be made against the other 
members of the firm individually (b), or against the firm exclusive of 
the infant partner (c). 

146. An infant cannot give his consent or permission to goods Order end 
of which he is the true owner being in the possession, order, or deposition, 
disposition of a bankrupt within the meaning of the baukiuptcy 
lawB(rZ). Where one of two partners is an infant and the other 
becomes bankrupt, the goods of a third party in the possession 

of the firm are not in the order and disposition of the bankrupt (e). 

147. An infant may present a bankruptcy petition, though the Bankruptcy 
debtor may be entitled on application to have an adult added as petition by 
security for costs (/). An iufant cannot be appointed a proxy to 

vote at a meeting of creditors under a bankruptcy (g). 

Sbct. 4 . — Complete Capacity* 

Sdd-Seot. 1. — Tenure of certain Offices and Positions, 

148. An infant can be King or Queen, and in law there is no Sovereign, 
such thing as incapacity from infancy in tho case of the Sovereign (h). 

But in the case of a Sovereign under the age of eighteen a regent is 
in practice always appointed (i). 

(?) parte (1809), 16 Vos. 266 ; Re Lees, Ex parte Lees, Ex parte 

JIf atherley {1S3G), 1 Deuc. 705, 709; Ke Rales, Ex parte Rates (1841), 2 Mont. 

D. & Be (>, 637 ; ReJvtn</, Ex parte Unity Joint Stock Mutual Ranking Associa- 
tion (1868), 3 Be Q. & J. 63, C, A. ; Maclean v. Dummett (1869), 22 L. T. 710, 

P. 0., per Oji-TAifD, L.J., at pp. 711, 712. Tho iiiero fact of trading is not 
in itself such a representation {Re Junes, Ex parte Jones (1881), 18 Cb. B. 109, 

0. A., at pp. 120, 121, 123). 

(а) R. V. Wtlsim (1879), 6 Q. D. D. 28, 0. 0. R; see title Bankruptcy and 
Insolvency, Vol. II., p. 349. 

(б) Ex parte Jfendercon (1798), 4 Ves. 163 ; Expaite Layton, Ex parte liard- 
wicke (1801), 6 Ves. 434, per J^oid Eldon, L.C., at p. 440 ; Re Lees, Ex parte 
Lees. Ex parte Healherley, supra. 

(c) Lovell and Ckrtftmas V. Rcauchamp, [1894] A. C. 607, per Lord 
Herscuell, L 0., at p. 613; and see p. 63, ante. 

{d) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62). 8.44 (iii.); Re Mills' Trusts, 

[1895] 2 Ch. 664, 0. A.; and see title Bankruptcy and Insolvency, 
pp. 144 ei sea. 

(e) Re Lc^e, Ex parte Dorman (1872), 8 Ch. App. 61. As to tho law of 
partnership geuorally, see title Partnership. 

(/) Re Rrocklebank, Ex ]/arte Brocklebank (1877), 6 Ch. D. 358, C. A. As to 
proof under a bankruptcy of a'debt owing to an inhiut, seo title Bankhuttcy 
AND iNSOLVfeNOY, Vol. it., p. ?32. 

(g) Bankruptcy Eulee, 248 (Statutory Buies and Orders Be vised, Vol. I., 

Bankruptcy, England, p. 53). 

(A) Lancaster iDuehy) Case (1561), Plowd. 212, 213 ; Co. Litt. 43 a, b ; 1 Boll. 

Abr. 728, tit. Enfants, A. ; 1 Bl. Com. 248 ; and see title Constitutional 
Law, Vol. VI., pp. S76, 376. 

(0 1 Bl. Com. 248; and see also stat. (1755) 5 Geo. 3, c. 27 ; stat, (1830) 1 
WiU. 4, 0 . 2; Btat. (1840) 3 & 4 Viot. c. 62; Eegency Act, 1910 (10 Edw. 7 & 

1 Qeo. 5, 0 . 26). 
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Brct. 4 . 
Compete 
Capacity. 

Peer. 

Offlccr f^Iio 
can appoint 
a deputy. 

FjOkI of a 
manor. 


An ijifant can be a peer, and if a peerage is conferred upon liim 
during infancy he cannot waive or refuse the dignity (k). 

149. An infant may be a sheriff (Z) or a gaoler (wi), and may hold 
any other ollice forsvhich ho can appoint a deputy {ri), or which is 
merely ministerial and does not involve discretion (o). 

150. An infant can be lord of a manor and make grants and 
perform the other functions of the office, because his actions are 
only instrumental, and for the advantag^e of tlie copyholder (jp). 
An infant may also bo steward of a manor (q), and may even act as 
deputy steward (r). 

Wlicre the office of parkor or steward or any similar office is lield 
in fee, it may descend to an infant (s). 


Master to 151. An infant may become master to an apprentice (a), 
npprenlice. 

Sub-Sect. 2 . — Puhltc and other DuUes. 


Homage and 162. An infant can do homage (&), and, after the ago of twelve 
allegiance. years, caii take the oath of allegianco (<‘). 

Capacity to 163. An infant who has sufficient understanding to know the 
give evidcnco. naturo and obligation of an oath car. give evidence in legal 
proceedings id). 


(Jc) Queenalerry and Dover^e (Duke) Case (1719), 1 P. VVrna. 582, 592, IT. L. ; 
Mftrtimer SadcuiUr'a (Vise (1719), cited in Huckhutst retratje (1876), 2 App. Gas. 
1, If. Tj , nt p. 6, u. (1). Soc also title Peeuagks and Diunities. 

(f) Yonnqy. Fowler (1639), Oio. Car. 555, 556; Claridqa v. Freli/n (1821), 5 
B. Aid. 81, jnr ABBOTT, (J.J , at p. 86; and as to elierills generally, see title 
SllElllFl-S AND BaU.IFI-S. 

(nt) 2 Co. Inst. 382; (’om. Dig., tit. Officor (B. 3); Whittinyhafn’a Case (1003), 
8 Co. Hep. 42 b, 44 b; Young v. Fowler, supra, at p. 656; Cluridge v. Fvelgn, 
supra, ut p. 86. 

( 71 ) Young v. StoeU (1632), Cro. Car. 279 ; Young v. Fowler, supra ; Cluridge v. 
Evelyn, supra, at p. 86. 

(o) Bao. Abr., tit. Infancy and Age (E.), 7tU ed., p. 345; Com. Dig., tit. 
Oflicor (11. 3) ; Civsbie v. Hurley (1833), Ale. & N. 431, 440. As to public ollicora 
genoiully, see titlo Public Autiiobities and Public OnfTOEiis. 

(p) Suai/ne's Case, (1608), 8 Co, Bop. 63 a, 03 b ; Watkins on Copyboids, 
Vol. I., p. 24 ; see titlo CorviiOLDS, Vol. VIII., pp. 83, 116. But hia guardum 
in sorago can also bold courts an! make grants (Shopland v. Ryder (1005), 
Cro. Jac. 55, 99 ; 2 lloll. Abr. 41 ; Watkins on Copyholds, 7th od., Vol. I. , p. 25). 

(g) Coke, Complete Copy-Holder (1673), ss. 46, 46; Com. Dig., tit. Copybold 
(R. 5), tit. Officer (B. 3) ; boe title Copyholds, Vol. VIJI., p. 62. 

(r) Eddlsaton v. Cdlins (1852), 10 Hare, 99, per Tuiiner, V.-O., at pp. 105 
et aeq.; S. C., on appeal (1853), 3 De O. M. & G. 1, C. A.., per Tdbneh, L.J., 
at p. 14. As to the capacity of an infant to be a copyholder, see p. 96, post. 

( 5 ) Coke, Complete Copy-llolder (1673), ss. 45, 46 ; WhiUinghanC a Case, supra ; 
Claridge v. Evdyn, supra. 

(a) R. V. St. Pttrox in Dartmouth (Inhahitanis) (1791), 4 Term Rep. 196. As 
to apprentices, see pp. 69 el aeq., post; and title Master and Servant. 

(6) Co. Litt. 66 b ; Com. Dig., tit. Enfant (B. 6). 

(c) Co. Litt GS b, 78 b, 172 b; 1 Bl. Com. 463; Bac. Abr., tit. Infancy and 
Age (A.), 7th ed., p. 338. 

(d) 1 Hale. P. 0. 302, 634 ; 2 Halo, P. 0. 278, 279 ; 1 East, P. 0. 441 et aeq.; 

4 Bl. Com. 214; Young v. Slavghter/ord (1709), 11 Mod. Rep. 228; Omychund 
V. liarker (1744), 1 Atk. 21, 29 R. v. Rrasier (1779), 1 Leach, 199, C. C. R. ; 
R. V. Williams (1835), 7 0. & P. 320. See generally, title Evipenoe, Vol. Xlll., 
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154. An infant can voluntarily do that which he ought to do 
and which in law he is bound to do (e). 

165. Where an infant, however young he may be, is the owner 
of an advowson or has a right of presentation or nomination to a 
benefice, he is capable of presenting or nominating to the benefice 
on an avoidance thereof (/). 

Sub-Sect. 3. — Marriage. 

156. A binding marriage can be contracted by an infant of the 
male sex at the age of fourteen years, and by an infant of the 
female sex at the age of twelve years (fj). A marriage by an infant 
of more tender years is not void, but is voidable by the infant upon 
attaining the age for contracting a binding marriage (A). 

157. A promise of marriage mado by an infant is not binding 
upon him (i), but an infant can bring an action for breach of such a 

p. 5G9. As to the evidence of a child in cortsiin casra of offonces against 
chiltlreu, see title Criminal Law and Procedure, Vol. IX., p. 408. 

(c) Zouch d. Abbot and Ilalld v. raraona (1705), 3 Burr. 1794, per Lord 
Mansfield, LJ., at pp. 1801, 1802. * 

(/) See title hlccLESiASTiCAL Law, Vol. XL, p. 573 ; and p. 101, poat. 

{y) Co. Litt. 70 a, b ; 1 HI. C’om. 403 ; Bae. Abr., tit. Infancy and Ago (A.), 
7tli od., pp. 33G et ary.; Jlaiver/ v. Ashley (11 IH), 3 Atk. G07, GiO. See also 
titlo Husband and "Wife, Vol. XVL, pp. 281 et se<j. As to cases whoio consent 
is required, see titles Muclesta shoal Law, Vol. XL, p. 693 ; Husband and 
Wife, Vol. XVI., p 29G. The person wlio'^e consent to the marriage of an 
infant, not being a widower or widow, is required, is tlic father, or if ho is doad, 
tho guardian appointed bv tho father (//ornerv. //orncr (1799), 1 Hag. Con. 337, 
3')6 , Ex parte /iWTicy (1843), 12 L. J. (oji.)43G), with whom the mother, if living, 
unless declared to bo unfit or removed from tho ofiico by tho court, or (if she be 
dead) any guardian appointed by her, is ussociiitod ((luaidiansbip of Infants Act, 
1SSG(49 & 50 Viet. o. 27), s.s. 2—4, G, 7), audit' tlmio bo no guardian appointed 
by tho father, then tho mother, if f-ho is ali\o and unman iorl, although f-he has 
been removed from tho ollico of guai di.in, and if tlieio be not a mother unmarried, 
then tho guardian appointed by the mother, or, li none, tho guavdi.m appointed 
by the Chancery i)i\i^!onof the High Court of Justice, if any (Marriage Act, 
1823 (4 Ooo. 4, c. 7G), s. 16). As to the cases whore the court may givo an 
offoctual consent to tho marriage, see titlo Husiiami and "Wife, Vol. XVI , 
pp. 29G, 297 ; liluhe v. lUake (1772), 2 Dick. 459 ; Ex parte I. (/. (1838), 3 My. & 
Cr. 471 ; Ex parte lieibey, anpra). As to tho case of an illegitimaln infunt, see 
title Husband and Wife, Vol. XVI., p 296; Droney-v. Archer (\3\b\ ‘jrhilhm, 
327. Tho consent will be presumed until tho contrary is proved (llarrisun v. 
Southampton Corporation (1853), 22 L. J. (cu.) 722, C. A). It must not 
bo capriciously withdrawn Bnrwn, Ivyall v. Brown, [1904] 1 Ch. 120). For 
form of consent, see Encyclopaedia of Forms and Preccderits, Vol. VJ., p. «54. 
See also titles Ecclesiastical Law, Vol. XI., pji. 693, 700, 702 ; Husuanu 
and Wife, Vol. XVL, pp. 294, 296. As to tho comscquencos and olfeot of a 
marriage without the prescribed consent and procured by false swearing, see 
Mairiago Act, 1823 (4 (3eo. 4, o. 76), ss. 23, 24 ; A.~0. v. Mullay (1828), 4 
Buss. 329 ; A.-O. v. Seveme (1844), 1 Coll. 313 ; A.~G. v. MuUny (1844), 7 Beav. 
361; A.-G. V. Lucaa (1848), 2 Vh. 753; A.-G. v. Clementa (1871). L. 11. 12 % 
32; A.-G. V. Bead (1871), H E. 12 Eq. 38; v. Ilarcmy (1880b 28 W. E. 

623 ; A.~Q. v. Teather (1881), 29 W. R 317 ; and title Husband and Wife, Vol. 
XVI., pp. 297, 298. As to marriages of wards of coiiit, see pp. 148, 149, poat; 
and as to mariiage settlements generally, soe pp. 101 et aeq., post; and titlo 
SEITLEMEN'18. 

(A) Bac. Abr., tit. Infancy and Ago (A.), 7th ed., pp. 336 et aeq . ; and see titlo 
HU.SBAND and Wifts, Vol. XVI., pp. 273 et aeq. 

(t) Holt V. Ward Glarancitux (1732), 2 Stra. 937. 
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Infants and Children. 


Sect. 4 . protuiso by an adult (A:). Where a party is sued, after attaining 
Complete full nge, for a breach of promise of marriage originally made during 
Capacfty. his infancy, his liability depends on whether what has taken nlace 
since he attained full age amounts to a fresh promise, or is only a 
ratification of the previous promise (/). 


KlectioQ of 
guanlian by 
infant. 


Powers of 

elected 

guardians. 


Sud-Seot. 4 . — Appointment of Ouardian for Hiirndf or hia Children. 

158. An infant possessed of socage land by descent {m), whose 
father and mother are dead, and for wlioiA there is no testamen- 
tary guardian, has, after attaining the age of fourteen or, in the case 
of a female, twelve (n), the power of appointing a guardian for 
himself or herself (o). The court, in recognition of this principle, 
will give weight to the inclination of the infant in appointing a 
guardian, where Iho circumstance of heirsliip in socage does not 
exist (])), or wliero it is asked to override or supersede the infant’s 
own power of appoiutmonl (a). 

The appointment is usually, but apparently need not necessarily 
bo, made by deed (b). 

'J'he powers of a guardian appointed by the infant himself have 
never been strictly determined (c), but he can grant a lease to last 
during the minority of the infant, and a i»'ase for a longer term, 
which, however, is voidable by the infant on attaining full age (d), 
and ho can bring on action of ejectment in respect of the infant’s 
land (e). But ho has no pow'er to consent to the infant’s marriage 
under a provision in a will or settlement with respect to marriage 
during minoiity with the guardian’s consent (/). 


(k) Holt V. Ward Clarenaeux (1732), 2 Stra. 937. 

(l) Infants hcliof Act, 1874 (37 & 38 Viet. o. 72), b. 2 ; C<Kchead v. MiiUta 
(1878), 3 0. P. D. 439 ; Northcote v. Doughty (1879), 4 0. P. D. 38o ; Ditcham v. 
Woi^'all (1880), 5 0. P. D. 410; Ilolmea v. Drierleg (1888), 36 W. ll. 795, 0. A. ; 
and see tiflo T-[ijs7iand and Wife, Vol. XVf., p. 273. 

(tti) Co. liitt. 87 b ; Com. Dig. tit. Gardian (P. 1) ; Bac. Abr., tit. Guardian (A.), 
7th cd., p, 93; Quadring v. Dimns (1G77), 2 Mod. Bop. 176. See also title 
Descent and Distuiiujtion, Vol. XI., pp. 3, 7 mp As to socage tenure, see 
p. 121, poi^t, and title Beal Puopehty and Chattels Heal. 

(»i) Bac. Abr., tit. Guardian fA.), 7th ed., p. 93 ; Anon. (1751), 2 Ves. Son. 
374, per Loid IIaudwicke, L.O., at p. 375. When guardianship in soc'i;/‘i 
terminated at the infant’s attaining the age of fourteen (Co. Litt. 87 b; Bac. 
Abr. tit. Guardian (A.), 7th cd., n. 93), an infant heir in socage under that age, 
unless of too tender j ears, could ch >oso his guardian (Co. Litt. 87 h, 88 b, 
Hargrave’s note (16); Com. Dig., tit. Gardian (b\ 1.); Bac. Abr. tit. 
Guardian (A.), 7th ed., p. 93).' 

{&) Bac. Abr., tit. Ouardian (A.), 7th ed., p. 93; Anm.^ supra; Re Drown's 
Wtll, Re Brownes SetUemnU (1881), 18 Ch. D. 61, 72, 76, 0. A. Por form of 
appointment, see Encyclopoodia 6i Forms and Piocedents, VoL VI., p. 665. 

tp) Anon., supra. 

(a) Ex parte Edwards (1747), 3 Atk. 519. ^ 

(5) Go. Litt. 88 b, Ilarginve’s note (16); Encyclopaedia of Forms and 
Precedents, Vol. VI., p. 565. It was formerly frequently made by parol before 
a judge on circuit (Go. Litt. 88 b, Hargrave’s note (16) ; Anon., supra). 

(c) Re Brown's Will, Re Brown's SettUment, sujtra, per James, L. J., at p. 72. 
For the powers of guardians generally, see pp. 128 et seq., post. 

id) Bac. Abr., tit. Looses and Terms for xears (1.) 9, 7tn ed., pp. 783, 784. 

(«) Brown v. Weniherhead (1844^, 4 Hare, 122, where, however, an action 
of ejectment brought by the guardian was stayed os prejudicial to the infaut’s 
interests. 

(/) Brown^i Will, Re Brawn's BfMmeni, supra, at p. 70. 
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The appointment of a guardian by the infant does not preclude 
the power of the court to appoint a guardian for him {g)y and a 
guardian appointed by the court will supersede the guardian 
iippointed by the infant (/i). 

159. An infant father (i) or mother {k) has the same power of 
nppointing by deed guardians of hie or her children as is possessed 
by an adult father or mother (1), 

Sub-Sect. fi. — Agency. 

160. An infant can act as agent and may be the donee of a 
power of attorney, and bind his principal to the same extent as 
an agent or attorney of full age {m ) ; but he is not liable to aocount 
to his principal, nor is he liable to third parlies for his dealings 
with them, in circumstances where an adult agent would have been 
personally liable to them (n), except in case of fraud or tort (o). 


SfiOT.i. 

Cofflpleto 

Cabaci1^< 

Sabsequent 
appointment 
by the court. 
Appofntmait 
by infant of 
guardian to 
bis chlld^. 

Infant agent. 


Sub-Seot. 6 . — Membership of Corporations, Oompanira, and Socictiea. 

161. The capacity of an infant to bo a member of a corporation Membership 
depends on whether the charter or statute, under which the corpora- ojE a coriwa- 
tion is constituted, expressly, or by implication, permits infants to 

be members of it. Where the charter or statute contains no express 
provision, one way or the other, on the subject, the capacity of an 
infant to be a member depends on whether the charter or statute 
contemplates the exercise by the members of functions which can 
or cannot be discharged by persons of tender age (p). 

162. An infant may, subject to certain conditions, be a member Memborabip 

of a building society (5), a friendly society (r), an industrial and 
provident society («), or a trade union (f). ® ‘ 


(. 7 ) parte Wailcina (1752), 2 Ves. Sen. 470; Curtis v. Ilippan (1819), 4 
Madd 462; Cohamy. Cohnm (IH-iS), l.'l Sim. 639. But the court will regard 
the wishes of tlio inf.int if of yoarn of discretion {flavatlVa {Lord) Case [circa 
1736), cited in Re Belford Charity {Masters etc.), Villareal v. Mellish (1737), 2 
Swan. 633, at p. 536).‘ 

(h) Curtis V. flinpiin, supra; Coham v. Coham, supra. 

(?■) Stat. (1660) 12 Car. 2, c. 24, s. 8, in which Ihe power is expressly con- 
feiTed oTx an infant as well as on an adult f.ither. The power thereby given to 
an infant father to make the appointment by will was abolished by the Wills 
Act. 1837 (7 Wm. 4 A 1 Viet. o. ’2a), 3 . 7. 

(A:) Guardianship of Infants Act, 1886(49 & 60 Viet, c 27), s. 3, which confers 
the power upon a mother generally without ox'duding in infant mother. 

(/) See pp 123 et aefi-, post. 

(m) Co. Litt 52 a; Bac. Abr.,tit. Authority (B.), 7th ed., p. 433; Smdlhjy. 
Smally (1700), 1 Eq. Cas. Abr. 6; Watkins v. Vince (1818), 2 Stark. 368; Re 
D'Angibau, Andrews v. Andreira (ISMo), 15 Ch. D. 228, 0. A., per JAMES, L.J., 
atp. 246; see title Agency, Vol, I., p. 151. As to an infant being a bailee, 
see p. 76, post. As to the general incapacity of an infant to appoint an agent, 
see p. 48, ante. 

(n) Srnnffy V. Smaf/y, supra /.see title Agency, Vol. I., pp. 151, 186 d wj., 
210 rf eeq. 

( 0 ) See pp. 74, 75, post 

(p) Grant, Law of Corporations, p. 6 ; IZ. ▼. Carter (1774), 1 Oowp. 220 ; Re 
Royal Naval School, Seymour v. Royal Naval School, [1910] 1 Ch. 806. 

(q) See title Building Societies, Vol. III., pp. 337, 350, 363, 392. 

(rj See title Friendly Societies, Vol. XV., pp. 119 e< eeq. 

(4) See title Industrial, Provident, and Similar Sooietibs, p. 15, anU. 

(0 See title Trade and Trade Unions. 
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163. An infant may be a membor of a company to which the 
Coiiij>iiiues Clauses Consolidation Act, 1845(a) applies (5), and may 
vote by his guardian, or by any one of them, if more than one, 
oilher in person or by proxy (c). 

164. An infant may be a member of a company under the 
Companies (Consolidation) Act,* 1908 (d), and maybe one of the 
signatories to the memorandum of association (e). He may boa 
contributory (/) and may present a petition for winding up the 
company (y). 

165. All infant member of a joint stock company can repudiate 
his membership and his holding in the company, either during 
infancy or upon attaining full a‘-'o(//). If, however, he does not 
repudiate witliin a leasonable time after attaining full age, he 
will thenceforth be subject to all the liabilities of membership (t). 

Where sliares are transferred into the name of an infant, the 
transferor remains liable for calls in respect of the shares (/t), 
whether at the time of the transfer he was aware of the infancy of 
the transferee or not (1). But, if ho w<i8 ignorant of it, ho may claim 
to have his liability transferred to the ]ierson who ell’ccted the 
transaction If, ho\vever, a conipaii}” or the liquidator of a 

(a) 8 & 0 Yict. c. lU. 

(A) Corl: and Jjandoji Hail. Co. v. Cazenove (1S47), 10 Q. B. 935, per Lord 
Dknman, C.J., at p. 930. Soo title Cowpanu-’-s, Vol. V., p. 603. 

(<) Compsiuiea Clauses Consolidation Act, 1S45 (8 & 9 Vu't. c. 16), s. 70. 

(d) 8 Edw. 7, c. GO ; 7/e Nassau Phosphate Co. (1876), 2 Ch. D. 610 , Ite Luxon 
A Co. (2), [1892] 3 Ch. 555; see title Companies, Vol. V., pp. 190, 192. 

(c) lie Nassau Phosphate Co., supui ; lie I. axon A Co. (2), supra; Dtvnisou v. 
Jefs, [I89G] 1 Ch. 611, 617. ^ On attaining full ngo ho may lepudiato tho coii- 
tiaot which arises on lii.s signature {lie Ilertfoidslarc Ihewery Co. (1874), 22 
W. E. 359 ; Re Laxon tP- Co. (2), supra, per Vacoiian W iluia’SLh, J., at pp. 561, 
562) ; but such icpudiation does not invalidate tho incorporation of tho com- 
pany {Re Jid't/ordshv e liieuery Co., supra). 

(/) Dennison v. Jejj's, supra, per Nonrii, J., at p. 617.. 

(gf) Ihid. 

{h) Neivry and EnnishiUcn Rail. Co v. Coonibe (1849), 3 Exch. 565; North 
Western Rail. Co. v. M' Michael, Dirhenhcad, Lnveasinre and Cheshire Junction 
Rati. Go. Y.Pilchr (1850), 5 I'Jxcli. 114; Uamdlon v. Vaughan-Pi.irrin Eledrx'^at 
Engmeering Co., [1894] 3 Ch. 589; and see title Gh-ts, Vol. XV., p. 405, and 
pp.' 76, 77, post. 

(t) Carle and Bandon Rad. Co. v. Cazenove, supra; Leeds and Thirsk 
Rail. Co. V. Fearnley (1849), 4 Exch. 2(5; N\rtli Western Hail. Co. v. 
M' Michael, Birkenhead, LaneJahire arA Cheshire Junction Rail. Co. v. Pilcher, 
svjjfa; Dulilin and Wtcldow Hail. Co. v. Black (1852), 8 Exch. 181; Lumsdrn's 
Case (1868), 4 Ch. App. 31 ; Mitchell's Case (1870), L. It. 9 Eq. 363; Khhetts' 
Case (1870), 6 Ch. Ajip. 302. 

(/c) He St. George's Steam Packet Co., Litchfield's Case (1850), 3 De G. & Sm. 
141; Re Electric Telegraph Co. of Ireland, Reid's Case (1857), 24 Beav. 318; 
Curtis's Case (1S68), L. ii. 6 Eq. 405 ; Castdlo*s Case (1SG9), L. E, 8 Eq. 601 ; 
Re Imperud Mercantile Credit Associatum, Edtvqtds' (Miss) Case, [1869] vV. N. 
211 ; Weston's Case (1870), 5 Ch. App. 614 ; He Crenver and Wheid Abraham 
Untied Mining Co., Ex paiie lli/.son (1872), 8 Ch. App. 45 As to transfer of 
nhuies by an infant, see pp. 61, 78, 79, post; and see title Companies, Vol. V., 
p 190. 

(/) Re Joint Stodc Discount Co, Jlfoa*’. Case (1867), 3 Ch. App. 469, n. (1); 
Capper's Case (1868), 3 Ch. App. 468 ; and seo title Companies, Vol. V., 
p. 190. 

(wi) Nichalls v. Fnrneaux, [1869] W. N. 118; Brown v. Black {ISIS), Q Ch. 
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company, after knowledge of the infancy of a transferee, is guilty of sect. 4. 
lachesm making a claim against the transferor, he is relieved from Conyjlete 
his Ij^bility (n). Ho is also relieved by a subsequent transfer by Capacity, 
the infant to an adult (o). 

If a company is wound up during the infancy of a shareholder, Effwtot 
the transfer of the sliares to him maybe treated as a nullity, either liquidation, 
by the infant himself (p), or by the liquidator (q). The mere placing 
of the infant’s name on the list of contributories does not of itself 
require him to make an • immediate claim to be removed there- 
from (?•). 

Where an infant is a shareholder in a gas undertaking to which shaieholder 
the Gasworks Clauses Act, 1871 (s), applies, the receipt of his 
guardian for any money payable to him in respect of his shares is clauses Act, 
a suflicient discharge therefor (/)• 

166. The position of an infant as customer of a bank has been Bank .account 
dealt with elsewhere (ia). 

167. An infant may be a depositor in a post office savings Depositor in 
bank {x)j or a trustee savings bank (p), and may purchase an annuity sayings banks 
or effect an insurance, in a post office savings bank {z). 

Sub-Sect. 7. — ContratU and Property. 

168. An infant may enter into a binding contract for neccs- Bindini? 
Barie8(a), or of apprenticeship (6) or service (c), since such confcraela contracts, 
are deemed to be evidently for his benefit {d), 

A])p. 93}) ; Richardaon^a (Uiae (1876), L. 11. 19 Eq. 688; ^yataon v. Miller, [1876] 

\V. N. 18. Wlioro a jobber on tlio Stock Exchange buys ehiiios .’iiifl gives to 
the vendor the name of an infant ns tho purchaser and trausfeieo, ho is liable 
to stand m the place of the vendor in leapect of liability for calls on the shares 
(NicJealla v. Merry (1876), E. K. 7 II. Ti. 530). As to jobbers on tho Sldck 
EKchange, see title Spook Excitaxge. 

(n) Capper a Case (1868), 3 Ch. App. 468, per Paob Wood, L.J., at p. 461 ; 

Paranna' Case (1869), L. li. 8E(]. 666; Re National Ranh of Walea, Ltd., Massey 
and (Hffin^a Case, [1907] 1 Ch 682. 

(■/) Gooch'a Case (1872), 8 Ch. App. 266. 

(p) RakeCa Case (1871), 7 Ch. App. 115. 

(g) Guitis' Cflsc (1868), fj. R. 6 ICq. 455 ; Castelld’a Ohse (1869), h. IC 8 Eq. 

604 ; Syynona* Case (1870), 6 Ch. App. 298. 

(r) llarl'a Case (1868), L. R. G Eq. 612. 

(fl) 34 & 35 Vict. c. 41. 

(C Ihid., B. 7. 

(a) See title P.ankebs and Banking, Vol. L, pp. 587, 590, 631. 

(ft ) Savings Banks Act, 1887 (60 & 51 Vict. c. 40), s. 1; Post Office Savidgs 
Bank Regulations, 1900, rogs, 6, 6, 17, 27 (Statutory Rules and Orders Eovisod, 

Vol. XL, Savings Bank, pp. 58, Gl, 64); and see title Bankers and Bankino, 

Vol. L, p. 580; and note (a), p. 49, ante. 

(y) TrusteeSavingsBank Act, 1863 (26 & 27 Vict. c. 87), a. 30; Savings Banks 
Act, 1887 (50 & 51 Vict. c. 40), s. 2; Tnistee Savings Banks Regulation.^, 1900, 
reg. 4 (Statutory Rules and Orders Revised, Vol. XI., Savings Bank, p. 23); and 
see title Bankers and Banking, Vol. I., p. 677 ; and note (a), p. 49, ante. 

(*) Governmont Annuities Act, 1882 (45 & 40 Vict. o. 61), s. 6 (£); Post Office 
Annuity and Insurance Regulations, 1888 and 1896, i eg. 42 (Statutory Rules and 
Orders, Revised, Vol. XI., Savings Bank, p. 53) ; and see note (s), p. 49, ante, 

(a) See pp. 64, 67 et seg., poat. 

(b) See pp. 69 et seg., poat. 

iej See pp. 72, 73. post. 

(a) Bac. Abr., tit. Infancy and Age (L), 7th ed., pp. 355 et seq . 
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169. The acquisition of property being generally beneficial, an 
infant can take any property subject to a power to avoid such 
acceptance, either during infancy, or on attaining full age(6). ^ 

170. The general incapacity of an infant effectually to alienate 
his property (/) is subject to certain exceptions, which are dealt with 
elsewhere (^). 

Sect. 5. — Prescription and Limitation of Actions. 

171. In consequence of the disabilities attaching to an infant, 
he has certain privileges as regards lapse of time, as in the case of 
the acquisition of rights by prescription (h), and the limitation of 
the period during which actions may be brought for the recovery of 
real (?) or personal 2 )roperty (k). 

172. Where a person, who is entitled to bring an action, is an 
infant, he may, notwithslanding the special provisions of the 
Statuies of Jjiniitations {1) witli respect to infancy, bring the action 
by his next fiiend (m) at any time before attaining full ago, either 
within, or suhsoqiienlly to, the period within which he could have 
hrouglit it, if ho had been of full age when the cause of action 

acciued(n)* 

173. An infant is not barred from asserting his right by 
acquiohccnce in the violation of it (o), or by the laches of himsplf 
or his tiuslccs in asserting it(;>), even though ho was supposed to 
bo of full ago, if ho does not actuall^^ repiesent himself to be so{q). 


e) Soo, fin-thcr, pp. 75 rl ae^.^post. 

f) Co. Litt. 171 b. 

i j/l See pp. 7H tt 

h) 1^00 Pieaciiplion Act, 1832(2 & 3 "Will. 4, c. 71); and title Easements 
AND PllOFJTS A PjtENDKS, Vol. XI., p. 270. 

(i) See Heal Propoity LimiUtion Act, 1833 (3 & 4 "Will. 4, c. 27) ; Real 
Property Limitation Act, 1871 (37 & 38 Vict. c. 57); nnd title Limitation of 
ArnoNH. 

(A) See LimiUtiou Art, 1823 (21 Juc. 1, c. 1C); and title Limitation of 
Actions. 

(l) See title Limitation of Actions. 

(m) See jip. 133 cl se</., 

(n) Cotton a Case (loilO), 1 Leon. 211, per 'Walmesley, J., at p. 215; Chandler 
V. VUeti (1670), 2 Saund. 120, 121 a, b; coiniiaro Piggolt v. Jluah (1830), 4 Ad. 
& El. 912. 

{o) Adye v Feuillclcau,{\7S^), 3 Swan. 84, per Lord LouQiinoROuaH, L.C., at 
p. 88; Wtlhnaon v. I’airy (1828), 4 Hnss. 272, 276; Landed ICaiatea Investment 
Co. V. Weeding (1809). 18 W.'lt. 35. As to an infant not being bound by 
e.stoi)pel, Bee Alilner v. Ilarenmod {Lord) (1811), 18 Ves. 269, perLoid Eldon, 
L.O., at p. 274 ; and title Estoppel, Vol. aIIJ., p. 370. 

(p) Co. Litt. 380, a, b ; 1 HI. Com. 465 ; A\lcn v. Snyer (1699), 2 Verr. 368 ; 
Young v. Harris (1891), 65 Ii. T. 45 

(<y) l^tikermn v. Dawvjn (1647), 1 I)e G. & Sin. 90. 
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Part III. — Contracts. 


Sect. 1,^ General Capacity and Liability. 

Sub-Seoi. 1 . — Contracte when Void or Voidable, and when Binding. 

174. Independently of statutory enaptments, contracts by 
infants (a) are generally either void or voidable, but, in some excep- 
tional cases, they are good and binding (i>). A contract entered 
into by an infant which does not fall within the cases in which it is 
binding upon him(c) has been held void if it is clearly prejudicial 
to his interests {d), and voidable if, without being clearly prejudicial, 
it is not indisputably beneficial to his interests (c). In the former 
case the contract will bo nugatory and null ab initio (/), and in the 
latter case it may be subsequently either adopted or repudiated (y). 

176. By statute (/i) all accounts stated with an infant are abso- rnfantu 
lutely void (i), and also all contracts, whether by specialty or by 
simple contract, entered into by an infant for the re[)ayrnent of ^ ' 

money lent (A), or for goods supplied or to bo supplied (/), with the, 

(a) As to the general law of contract, see title CoNinAOT, Vol. VII., pp. 327 
et seq. 

{h) Keane t. Boycott (1793), 2 Hy. BL 612, per Exbe, O.J., at pp. 514, 

516. 

(c) Stephens v. Dudbndye Ironworks Co , [1901] 2 X. B. 225, C. A., per Collins, 

M.K., at p. 229 ; see pp. 67 et acg., post 

(d) Ayiiffy. Arthdak (1C02), CYo. Eliz 920; Keaw v. Boycott, supra ; Jktylis 
V. i;tWry’(1815), 3 M. & S. 477; R. v. (1848), 12 Q. B. 737, per Lord 
Denman, C.J., at p. 763; Fhoer v. London and North Wesictn Rad. (h., 

[1894] 2 Q. B. 65, C. A. It has rncoiitly been considered that the distinction 
formerly made between void and \oidablo contiiiots is iiiconvct, and that all 
contracts by an infant .nro vuidablo by him, and not absolutely void oxcbi)t 
so far as they are atfocted by the Tufuntn Belief Act, 1874 (37 & 38 Vict. 
c. 62); I’ollcclc, rrinciplos of Contract, 7th cd., pp. 65 et seq., ciling Bruce v. 

Warwick (1816), 6 Taunt. 118, Ex. Ch., per Ginns, C.J., at p. 120. 

(«) Bac. Abr., tit. Infancy nnd Age (1.) 8, 7th ed., j). 376 ; Baijlis v. Dinchy, 
anpia, per Lord Ei.nsNnoiioUGn, O.J., at p. 481; MatUn v. Cale (1876), 4 
<'h. D. 428. A submission by an infant to aibitialion is voidable ((SYone v. 

Knight (1027), Lat. 207 ; Gill v. Bussells (1674), Ereoin. (ic. n.) 62, 1.J9) ; but, if 
it 18 accompanied by a penal bond, the bond is void {Sfone v. Kniyht, supra). 

Other examples of voidable contracts aro marriage scttlomonts (see jip. 101 
et seq., post), contracts of partnership (see p. 53, ante), con ti acts to take shares 
(see pp. 60, 61, ante), and contracts to buy or sell land (se*' pp. 76, VJ,post). As 
to bonds, see title Bonus, Vol. III., p. 63 ; as to contracts with bankers, see 
title Bankehs AND Banking, Vol. I., pp. 687, 690, 631 ; as to bills of exchange, 
see title Bills of Excuanoe, PiioMissoiir Notes and NEaoTiABLE Jnstbu- 
MENTB, Vol. IT., p. 490. 

(/) Com. Dig., tit. Enfant (0. 2); Keane v. Boycott, supra; Bayhs v. Dindey, 
supra. 

{g) Bac. Abr., tit. Infancy and* Age (I.) 6, 7tb ed., pp. 371 d seq.; Johnson 
V. Boyjield (1791), 1 Vos. 311, 318, 324 ; Keane v. Boycott, snjjia. As to 
promises of marrmgo, see pp. 67, 68, ante. As to the infant not boing liable to 
be sued upon a ratiiication of the contract, see p. 66, post. 

(A) Infants Belief Act, 1874 (37 & 38 Vict. c. 62). 

(i) 76»d., s. 1. 

Ik) As to money>lending, generally, see titlo Money and Money-Lending. 

(i) Infants Belief Act, 1874 (37 & 38 Vict. o. 62), s. 1. The contract is void 
in the case of goods, whether they ore supplied for tbo purpose of trading, or 
for personal use {Re Jones, Ex parte Jo7ie§ (1881), 18 Ch. D.' 109, 0. A., psr 
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1. exception of contracls for necossaries, and such others as an infant 
Qeneral is aiitliorised to enter into by any statute for the time being in force, 
Capacity or by the rules of common law or equity (a). 

Liability. 176. Contracts into which an infant is authorised by statute to 
— enter include marriage settlementH in certain cases {b) and the 
by engaj^ements arising in connetfcion with membership in building 
Btatuio. socioticH (c), industrial and provident and friendly societies (d), and 
trade unions (e). 

Contracts 177- Contracts into which an infant is permitted to enter by the 
authorised rules of couimon law and equity include contracts for and in con- 
Snnnon^aw «ideration of marriage (/); contracts of agency (//) : and agreements 
for tlie compromise of an action and of other matters arising in the 
course of litigation, which, however, strictly speaking, are agree- 
ments not by the infant himself, but by his guardian or next friend 
on his behalf (/i). 

178. Even a contract which from its nature would be binding 
on an infant (i) may be incapable of being enforced against him on 
account of its particular terms being piojudicial to his interests (;). 
In that case tiio question whether the contract is void or enforce- 
able depends njion whether the prejudicial stipulations in it do or do 
not outweigh the general benefit which the contract is regarded 
as conferring upon him (&). 

Suij-Sect. 2. — y^/feef of Voidable Contracts. 

179. A voidable contract can be rejiudiated by the infant either 
during infancy or within a reasonable time after ho attains full 
ago (/), or by bis representatives if he dies in infancy or after 


and equity. 


j, I’rejudicial 
coulrnctB. 


Tune for 
repudiation 
of voidable 
coiit met. 


Jessel, M.lb, at p. 122). Where goods have boon supplied both during infancy 
ami after the infant has attained full ago, imyiuent after full age cannot be 
nppropriatod to the goods supplied during infanoy (Keeping y. Broom (1895), 1 1 
T. fi. 11. 69.)). 

(a) Infants Relief Act, 1874 (.37 & 38 Viet. c. 62), s. 1. The Act does not 
extend to contracts not within any of tlie throe classes, accounts stated, 
loans, and supply of goods (Duncan y. Dixon (1890), 44 Oh. 1) 211 ; Edwards v. 
Carter y [1893J A. 0. 360), but applies to contracts which at its i-assing were by 
law voidublo. 

(5) Soo pp. 103, 101, post. 

(t) See title PuiLUixo Sooieties, Vol. IIT., pp 337 , 350, 363 , 392. 

\d) SSco title L’iuendly Societies, Vol XV., pp. 119 et aeq. ; iNUusTHiAL, 
raoviDENT, AND SIMILAR SocnriTES, p. 15, ante. 

(e) Soe title Tiiade and Trade Unions. 

(/) See p. 67, ante; pp. lOl'ei aeq., post; and titles Husband and Wipe, 
Vol. XVI., pp. 273, 281 ; Seti'LEMENTS. 

(g) See p. 59, ante. 

(A) See pp. 146, 146, poat. 

(i) See pp. 67 et seq., post 

(;■) Ayhff v. Archdale (1602), Cro. Eliz. 920 ; and see pp. 70, 72, 73, poat. 

\k) Floivcr V. London and Notth Western Had. Co., [1894] 2 Q. B. 66, 0. A. ; 
Clements v. London and Eorth Western Rail. Co., [1894] 2 B. 482, C. A., per 
Lord Esuer, M.R., at p. 489, per A. L. Smith, L.J., at p. 495. 

(/) Co. Litt. 3.S0 b. Voidable means valid until repudiated, not invalid 
until confirmed (Duncan v. Dixon, supra, at p. 213). See per Lindley, M.R., 
in Viditz y. CdJ/agan, [1900] 2 Ch. 87, 0. A.; ana Edwards v. Carter, supra, 
per I-ord Herschell, L.O., at pp. 364, 365. For form of repudiation, see 
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attaining full age without having actually or impliodly adopted the 
contract (m)._ Lut, except in bo far as no action upon it can be 
brought against him (n), it is binding on him if he lakes no steps 
to repudiate it for a considerable time after ho has attained full 
fig® (fi)t a-ntl particularly if his own circumstances, or those of other 
persons, have been affected by the* belief that he had regarded the 
contract as binding (p). 


Sub-Sect. 3.—RaUJicatii>n. 

180. No action can be brought to charge a person upon a 
promise made after attaiiung full age to pay a debt contracted 
during infancy, or uijon a ratification made after full age of a 
promise or contract made during infancy, whether there is or is not 
any new consideration for the promise or ratification after full 
ago (q). This provision applies not merely to debts, but to all 
contracts, including a promise of mariiage (/). 

If a person who during infancy has contracted a loan which is 
void at law agrees after attaining full age to pay money which in 
whole or in part represents or is agreed to be paid in respect of ihe 
loan, and is not a new advance, the agreement, and any negotiable 
or other instrument given for carr3nng into effect the agreement or 
otherwise in relation to the payment of money in respect of tlie 
loan, is, so far as it represents or is payable in respect of the loan, 
absolutely void (s). 

IlncyclopcBdia of Forms and Pie jodonfs, Vol. Vf., p. dol. A ropudirition during 
infaocy is as voidable as tho contract itself ; sco note (n), p. 71), pout. 

(m) Dougina v. Waiaon (1850), 17 C. B. G8o, per JEIIVIS, C.J., at p. (101. 

(n) Soo note (g), tn/ra. 

(o) Smith V. Luena (1881), 18 Ch. D. 531, 5J3, 511 ; Cov}»'^ v. Cvopvr (18S8), 
13 App. Cas. 88 ; Duii<anv. Dixon (1800), 44 Ch. 1). 211; KiUtarday. Cm ter, 
nSOO] A. 0- 360. But see Vidilz v. iJUagan, [1900] 2 Ch. 87, C. A., whore 
hie infant changed her duinicil. 

(p) Edwarda v. Carter, sujirn, wrLord Sitand, at p. 368. 

(g) Infants Belief Act, 1874 (37 & 38 Vict. o. 62), s. 2 ; lie Foul kca, Foulhea v. 
Ilughea (1893), 69 L. T. 183, whore, however, tho mortgage impngiiod was licld 
to be an entirely fresh tiansaction. Where the ratifiwition consist.s in allowing 
judgment in an notion to go by default, the judgment cannot bo made tJin 
foundation of banki-uptcy proceedings {Re Onslow, Ex parte Kibble (1875), 10 
Ch, App. 373), or of a charging order on funds in court {Re Onalow'a Truata 
(1876), L. IL 20 Fq. 677). A bill of exchange ^von in satibfaction of a debt 
incurred during infancy cannot be sued upon {Bdfait liankvng Co. v. Doherty 
(1879), 4 L. E. Ir. 124 ; Smith v. King, [1892] 2 Q. B. 643). The ratification 
cannot be pleaded by way of sot-ofT {Rnwtey v. Rawlcy (1876), 1 (i. B. D. 460, 
C. A., per Mkllisii, L.J., »t pp. 467, 468). Where, however, an infant pur- 
chased land from a building society of which ho was a member and committee- 
man, and paid instalments of tho purchase-monoy nnd acted as comraitteoinan 
for four years after attniiiing fuH ago, it W’as hold that ho could no: repudiate 
the contract {Whittiitgham v. Murdy (1889), 60 L. T. 056). Hco also ^\‘tiingham 
Pertnaneni Benefit Building Society v. Thurstan,{\9G2i] A. C. 6, where it was held 
that an infant cannot make a valid mortgage to carry out such a purchoso. Boo 
also title Bills of Exchange, Promissoky Notes and Nehotiable Instru- 
ments, Vol. n., p. 490. 

(r) Coxhead y. Mullxa (1878), 3 0. P. D. 439; and cases cited in note (0, 
p. 68, ante. As to whether, after a promise of mairiage mode during infancy, 
there is merely a ratification of it or a fresh promise after nllaining full age, 
see pp. 67, 68, ante. See also title Husband and Wife, Vol. XVI., p. 249. 

(*) Betl^g and Loans (Infants) Act, 1892 (66 & 56 Vict. c. 4), s. 6. Any 

H.L.— XVII. D 
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/ Sud-Sect. 4 . — Fraudulent Mtarrpiesentatinn as to Age. 

181. An infant cannot tako advantage of a fraudulent mis- 
representation made by him as to his age (0- A trustee, Vho 
has paid over funds- to an infant on his fraudulent representation 
that he is of age, will not be liable to pay them again (a), and a 
specific release given to a trustee by an infant who represents him- 
self to be of ago will bo binding on him (h). 

Whore a person has, while under age, obtained a loan or incurred 
a debt by a fraudulent misrepresentation as to his being of age, he 
is incapable of being sued for it at law (c) ; but, in respect of his 
equitable liability for it, proof of it will be admitted in his 
bankruptcy (d) ; and, perhaps, a mortgage granted by him to secure 
it might bo hold valid on the same principle («). But such a fraud 
will not afl’ect a third party who claims without notice under a 
disposition made after the infant has attained full age (/'). 

182. A lease obtained by an infant by a fraudulent misrepre- 
sentation that ho was of ago may be ordered to be cancelled {g). 

183. The misrepresentation must bo explicit, and will not be 
constituted by more inferences suggesLod by or drawn from the 
infant’s conduct (//). 

184. The misrepresentation will not bind or prejudice the infant 
if the person with whom he is dealing is in fact aware of his 
infancy (i). 

intereHi, coramission, or other pajTxiont in rospnet of tho lonu is to ho deemed 
part of tho lonu (Betting and Loans (Infants) Act, 1892 ijd) & 00 Viet. c. 4), 
8. G). Soo also p. ivitpost. As to the presumption of knowledge of infancy 
estiiblishod by this Act, see title EvniENCB, Vol. XTll., p. 607, note (m). 

(f) Watts V. CVesMvVZ (1714), Vin. Abi , lit. Enfant (N.), p. 415 ; JoJmsonv. 
Py«(1665), 1 Sid. 258; Fvrvi/y. Nicholas (1733), 2 JOq. Cas. Abr. 488; Jiuckinyham- 
shiie {Earl) v. Drury (1761), 2 Eden, 60, II. L., per Lord Mansfield, at pp. 72, 
73 ; liechett v. C’brd/n/ (1784), 1 Bio. 0. C. 363 ; Nelson v. Stocker (1859), 4 JIo G. 
& J. 468, 0. A., per TuiiNER, L.J., at p. 464 ; Lemprxere v. Lange (1879), 12 
Ch. D. 676. See also titlo Estoppel, Vol. XIIJ. , p. 380. As to misreprosnntalion , 
gonerally, sco titlo Mishepresentation and J^’raud. 

(«) Coryy. Oerteken (1816), 2 Madd 40 ; Overton y. Jiam'ster (18-14), 3 Haio 503. 

(b) Wrtght V. Snowe (1818), 2 Do G. & Sm. 321. A genoial release by an 
infant is worth nothing in law {Overton v. lianister, supra, per WiQKAM, V.-C., 
at p. 606). 

(c) Johnson v. Pye, supra; Price v. Ilewctt G862), 8 Exch. 146; Liverpool 
AdAphi Loan Associatvm v. Fairhurst (1864), 9 Exch. 422, 430 ; I)e Roo v. Foster 
(1862), 12 C. B. (n. s.) 272; Inman y. Inman (1873), L. B. 16 Eq. 260 ; Levens 
V. Brougham (1909), 26 T. L. B. 266, C. A. 

((^ Re King, Ex parte Unity Joint Stock Mutual Banlnng Association (1858), 
S De Q. & J. 63, 0. A. ; Maclean v. Bummett (1869), 22 L. T. 710, P. 0. ; Us 
Jones, Ex parte Jones (1881), 18 Ch. D. 109, C. A., per Lusu, L.J., at p. 125. 

W Teynham (Lord) v. Wdk (1751), 2 Vcs. Sen. 198, per Lord llARDwrcicn, 
L.O., at p. 212 ; but see Nottingham Permanent Benefit Building Society v. 
'Pkuratan, [1903] A. 0. 6. 

(/) Inman v. Inman, supra. 

ig) Lsmpriere v. Lange, supra. 

(h) Stikeman y. Dawson (1847), I De G. & Sm. 90; Macleany. Dummeit, supra; 
Miller V. Blankley (1878), 38 L. T. 627 ; Re Jones, Ex parte Jones, supra, at 

p. 121. 

(»■) Nikon V. Stocker, supra, per Turner, L. J., ut p. 466 ; and see note (s), p. 66, 
antsi 
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Sub-Sect. 6. — Liability of Adult contracting with Infant. 

185. Where an adult contracts with an infant, he is bound 
the*contract in spite of the non-liability of the infant, if the latter 
elects to enforce the contract (/c) ; so that an action can be brought 
upon it, either on behalf of the infant during his infancy (2), or by 
the infant himself after he attains "full age {m). But, on the ground 
of want of mutuality, an infant cannot claim specific performance 
of a contract made with-hiui (n). 

Sect. 2 . — Particular Contracts. 

Sub-Sect. 1 . — Fur Necessaries. 

186. The law considers it to be clearly for the benefit of an 
infant that ho should be capable of binding himself to pay for the 
supply of the necossaries of life to himself and members of his 
household (o). In order to maintain an action against an infant 
for necessaries, it must be shown that they wore of a nature 
suitable to his condition in life and actually required by him at 
the timo, and that he was nut at the time otherwise sufficiently 
provided with them ( p). Where necessaries are sold and delivered 

(/c) Davies v. Maanigion (16jS), 2 Sid. 109 ; Coan v. Bowles (1G90), 1 Show, 106, 
per Holt, G.J., at p. 171; Clayton v. Askdmvn (1714), Vin. Abr., tit. Enfant 
(Q. 4); JTolt V. Ward (Jlarencimx (1732), 2 Stxa. 937, 939 ; Bhannony. Bradstreet 
(1803), 1 Sch & Lef. 52, ptrLord RiiUEsnALE, L.O., at p. 68 ; Warwick v. Bruce 
(1813), 2 M. & S. 205 , Re tinnlh's Trusts (1890), 25 L. B. It. 439, per OiiATTER- 
ton, V..0., at p. 443. Tho Infants Bcliof Act, 1874 (37 & 38 Viet. c. 62), 
wliich with certain exceptions makes a contract by an infant void (see pp. 63 
et sef., ante), does not appear to avoid the contract against the other party, if 
ho is of ago, and the infant sues him upon it, but tho point has never been 
actually decided. As to an infant’s bankiii" account, see title Bankers anu 
Banking, Vol. J., pp. 587, 590, 031. • 

(/) Forrester's Case (1001), 1 Sid. 41 ; Faruham v. Atkins (1670), 1 Sid. 416; 
Bruce y. WaruvL (1815), 0 Taunt. 118, Ex Ch. ; Ilvllidatf v. Atkinson (1820), 

5 B. & 0. 501. 

(m) IloH V. Wind Clarencieux, eujira ; Re Smttlis Ti lists, supra. 

(n) Flighty. Roliand{lB'28), 4Euss 298; and see title .StkcieioPeriormanoe 

(o) Co. Litt. 172 a; Bac. Abr,, tit. Infancy and Ago (I.) 1, 7th od., pp. 361 

et seq. ; Cora. Dig., tit. Enfant (B. 6) ; Whittmqhavx v. Jlul (1018), Cro. Jac. 494 ; 
llainsfvrd y. Fenwick {IWiOi), 2lb \ Turner y . Trisbij (1719), 1 Stra. 108; 

Hands v. Slaney (1800), 8 Term Rep. 578; Chappie v. Coojier (1844), 13 M. & W. 
252 ; Infants Relief Act, 1S74 (37 & 38 Vict. c. 62), b. 1. An action against an 
lufaut for necessaries is usually spoken of as a case of enforcing a contract 
against the infant ; but tho basis of the action is hardly contract. An infant, 
like a lunatic (see Re Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 94, 0. A.; per 
Cotton, L.J., at p. 105 ; Re J. (a Person of Unsound Mind), [1909] 1 Ch. 674, 
677, 0. A.), is incapable of making a contiact of purchase iii tho strict sense of 
the words. But iz a man satisGos the needs of tho infant or lunatic by the 
8up|)ly of necessaries, the law^will imply an obligation to repay him for the 
services so rendered, and will enforce that obligation against the obtato of the 
infant or lunatic. The real foundation of tho action has been said to bo, there- 
fore, an obligation which the law imposes on tho infant to^make a fair payment 
in respect of needs satisfied. In other words, tho obligation arises re and not 
consensu {Nash v. Inmans [1908] 2 K. B. 1, 0. A., per Fletcher Moulton, L.J., 
nt p. 8; see, however, per Buckley, L.J., at p. 12; and Re J. (a Person cif 
Unsound Mind), supra). 

ip) Baiiibri^e v. Pickering (1779), 2 Wm. Bl. 1326; Fordy. Fothergill{\*lQ4i), 

1 Msp. 211; Bands v. Slaney, supra; Cook v. Deaton (1827), 3 C. & P. 114; 
Story V. Pery (1831), 4 0. & P. 626 ; Burghart v. Angerstein (1834), 6 0. & P. 690 ; 
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Infants and Children. 

to an'^n/'ant, he muat pay a reasonable price for them (g). The fact 
of Tifb liaving a sufficient allowance does not preclude him from 
contracting for necessaries on credit (r). ,, 

187. Certain thin)|'a are clearly necessaries, such as food, clothing, 
medicine (s) and lodging (<). ^ 

Articles suitable to and proper for an infant’s position in life, 
though not actually necessary to his existence, are recognised as 
necessaries (a). ^ 

The cost of the funeral of a member of the infant’s family is a 
necessary expenditure (6). 

Education suitable to the infant’s prospects in life is a necessary 
for which he can bind himself (c). 

The protection of an infant fiom legal proceedings, and the 
protection of his interests by legal instruments, or legal proceedings, 
have been held to be necessaries (d). 

Articles which are more luxuries, as distinguished from luxurious 
articles of utility (c), are not recognised as necessaries, oven for an 
infant in a position in which they o.re commonly enjoyed (/). 


Dalton V. (Jib (1839), 6 Biug. (n. 0.) 198; Peters v. 2'7emt«(7(184()), 6M. &W. 42, 
per Pabkk, B., utp. 4G ; P'vsier\, Jte<l</rave (1861), cited in Ryder v. Womhwcll 
(1808), L. B. 4 Exch. 32, 35, rx. (8); Jiarnes v. Toye (1884), 13 Q. B. D. 410; 
Johnstone v. Maries (1887), 19 Q. B. D. 609; Nash v. Ininan, [1908] 2 K. B. 1, 
0. A. As to tbe liability of a lunatic not so found for necessaries, see title 
Lunatics and PEiisoNa of Unsound Mind. 

(g) Sale of Goods Act, 1893 (60 & 57 Viet. c. 71), s. 2, where “ necessaries” 
moans goods suitablo to the condition in life of the person to whom they are sold 
and doTivered, and to his actual requirements at the time of the sale and 
delivery ; and see title Sale of Good.'?. 

(r) JJnrqhart v. IJall (1839), 4 M. & W. 727, oveiTuling Mortara v. JIall 
(183'4), 0 6im. 405 ; see JSaruea v. Toye^ supra, at p. 412. 

(s) Co. Liu. 172 a ; Com. Dig., tit. Enfant (B. 5) ; 1 Bl. Cora. 466 ; Ftclaring v. 
Gunning (1628), ralm. 528; lluggxm v. B tsewian (1691), Carth. 110 ; Turh&rvdle 
V. IVhttehause (1823), 1 C. & P. 94. 

(t) L&we V. Griffith (1835), 1 Scott, 458, per Tindal, C.J., at p. 460. 

(o) Peters y. Fleming, sui>ra; Chappie v. Cooptr (1844), 13 M!. & W. 252, 268. 
The foUowiug articles have been allowwt ns necessaries Livery for the servant 
of an infant officer in the army (//itmefa v. iSVaaey (1800), 8 Tonn Rep. 678); 
regimental uuifonn {Coates v. fVxhon (1604), 5 lisp. 152); watch-chain, jins 
and rings {Peters v, Fleming, supra) ; presents to a lady who afterwards became 
the infant’s wife {Jenner v. iraZA-cr (1868), 19 L. T. 398) ; racing bicycle {Clyde 
Cycle Co. v. Hargreaves (1898), 78 L. T. 296). 

(6) Chappie v. Cooper, supra. 

(cj Co. liitt. 172a; Bac. Abr., tit. Infancy and Age (I.) 1, 7th ed., pp. 366, 
367 ; 1 Bl. Cora. 466 Y Pickering y. Gunning, supra; Chapjjfe v. Cooper, supra, at 
p. 258 ; JM Francesco y. Damum (1890), 45 Ch. U. 430, per Par, L. J., at p. 439 ; 
n after V. Everard, [1391] 2 Q. B. 369, C. A., per Lord Esher, M.E., at p. 374. 

(d) aarke v. Leslie (1803), 6 Esp. 28 ; Ex paHe MJJCcy (1810), 1 Ball & B. 
405 ; Helps v. Clayton (1861), 17 0. B. (N. 8.) 653 ; Prxtchard v. Bdbvrts (1873), 
L. II. 17 Eq. 222 ; Re Jones, an Infant, [1883] W. N. 14; Prince y. Haworth 
(1904), 20 T. L. B. 313. 

S e) Chappie v. Cooper, supra, at p. 268. 

f) Ibxd.; Ryder v. Tf omStaeM (1868), L. E. 4 Exch. 32, Ex. Oh. The 
owing items have been disallowed: — Goods for sale in the infant’s shop 
(Whywcul V. Champion (1737), 2 Stra. 1083); cockades for the soldiers in the 
company of an infant captain {Hands v. Slanefu, «u^) ; expensive chronometer 
for a lieutenant in the navy {Berolles y. Ramsay (1816), Holt (n. pA 77) ; expensiye 
and superfluous clothes {Burghart y. Angerstein (1834), 6 CT. ft F. 690) ; hue and 
repair of a fancy carnage {Charters y. Bayntun (1836), 7 0. ft P. 62) ; hire of 
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\ 

In a case of dispute the question of what were neceSiKries W ^ 

particular case is a mixed question of law and fact. The jac^e Pavttootdr 
decides whether the articles may in the circumstances be con- C< mtrao t(A 
sidered necessaries, and the jury find whether they were so £$ i ■ 

fact(^). - 

• V 6 

168. Where a sum of money is advanced to an infant to Loons 
enable him to provide himself with necessaries, he cannot give 
a binding security for k(/0, nor draw nor accept a bill in respect 
of it(i). But the lender stands in equity in the place of the 
supplier of the necessaries, and can accordingly maintain an 
action for the money (k) ; and his right in this respect is not 
prejudiced by the infant having given an invalid security for 
Army agents advancing reasonable sums to an infant 
officer for regimental purposes will be entitled to a lien for them 
on money belonging to him (m). 


Sub-Seot. 2. — 0/ ApprerUiceahijp and Service, 

(i.) Tn General. 

189. Inasmuch as it is desirable that an infant should employ OontractB of 
himself in labour or business, he can bind himself by a contract 
of apprenticeship, and of service generally (n). 


horses {Harrison y. Fane (1840), 1 Man. & G. 650); dinners, confoctioneiy ond 
fruit for infant undergraduate {Brooker y. Scott (1843), 11 M. AW. 07; 
Wharton y. Machemie, Grippe v. Hills (1844), 6 Q. B. 606); cigars and tobacco 
{Bryani y. Richardson (1866), cited in Ri/der v. Wombrnell (1868), L. 11. 3 Exch. 
90, atp. 93, n. j^)); expensive jewellery {Ryder v. Wombwell (1868), L. It. 4 
Exoh. 32, Ex. Ch.) ; commission to a theatrical agent by an infant music-hall 
performer for obtmning engagements {Lofihome v. Brown, HOPS] W. N. 62) ; 
presents to a lady who did not become the infant's wife {Ilewlinge v. OraJiam 
(1901), 70 L. J. (on.) 668). 

(g) Rainsford y. Feniuick (1670), Cait. 215 ; Maddox v. Miller (1813), 1 
M. -t S. 738 ; Ptiere y. Fleminy (1840), 6 M. & W. 42 ; Harrison v. Fane (18-10), 
1 Man. & G. 650 ; Ryder v. Womhvell (1868), L. R. 4 Exch. 32, 40, Ex. Ch. ; 
Jenner y. Walker (1868), 19 L. T. 398. 

(A) .4y//yy. .4rc7/<iaw (1602), Gro. Eliz. 920; Rearshy v. GTtjfer (1613), God b. 
219; Prohart y. Knouth (1793), 2 E,'^p. 472, n. ; Martin v. Gale (1876), 4 Ch. D. 
428; Walkden y. Hartl^ and Cavell (1886), 2 T. L. R. 767; Walter v. Everard, 
[1891] 2 Q. B. 369, 0. A. See also pp. 49, 63, ante; and title Bonds, Vol. III., 
p. 83. 

{%) Russel y. Lee (1662), 1 Lev. 86; Earle v. Peale (1711), 10 Mod. Rep. 67 ; 
Trueman v. Hurst (1786), 1 Term Rep. 40 ; Williamson v. Watts (1808), 1 Camp. 
662 ; Bateman v. Kingston (1880), 6 L. R Ir. 328 ; Re SoUyJcoff, Ex parte 
Margrett, [1891] 1 Q. B. 413, 0. A. See also title Bills op Exchange, 
Promissory Notes and Negotiable Instruments, Vol. II., p. 490. 

{k) Marlow v. PitfeUd (1719), 1 P. Wms. 658 ; Re National Permanent Benefit 
Building Society, Ex pa^ Williamson (1869), 6 Ch. App. 309, per Gipfard, 
L.J., at p. 313; Martin y. Oale, supra; though he could not formerly have 
done BO at l&w {Darby y. Boucher (1693), 1 Salk. 279) ; and comp.'ire title EQmTY, 
Vol. XIIL, pp. 149, 160. 

(/) Cooper y. Simmons (1862), 7 H. & N. 707, per Maetin, B., at p. 719 ; 
Martin v. Oale, swara; Walter v. Everard, supra. 

(m) Latorie y. Rankes (1868), 4 K A J. 142. 

(n) Bum, Justice of tne Peace, 30th ed., VoL I., p. 280 b ; Vol. IV., pp. 209 
a sea. ; Qylhert y. Fletcher (1630), Cro. Car. 179; R. v. Evered (1777), Cald. Mag. 
Gas. 26, 28 : R,y, SaUren (1784), Cald. Mag. Qea. 444 ; R. y. Arundel {Inhabit 
tants) (1816), 6 M. & S. 267 ; B. y. Ameshy (inhabitants) (1820)| 3 B. & Aid. 684, 
686 ; k, T. Ohills^ord {InheddtanU), B, y. Winslow {Inhaibitamls) (1826), 4 B. & 0. 




70 


Infants and Children. 




Sbot. 2. 

Partioilar 

Contraet2. 

AppreDtlce- 

8hiR;> 


Execution 
of deed. 


Liability on 
oovenanlyi 


(ii.) Apprenticeship. 

190. Appr^ticeship is usually entered into by a deed, under 
wdiich the infant is bound to serve a master faithfully in a 
trade or business for a considerable period, and the master under- 
takes to give to the apprentice instruction therein, and either to 
maintain him, or to pay him wages. The validity of the contract 
depends on whether it is or is not upon the whole beneficial to 
the infant (o ) ; and the law takes care, that his interests are 
properly protected (p). The contract must not impose any 
penalty on the infant (<?), nor provide for the cessation of his 
work, and his maintenance or wages at the solo will of the 
master (?•), nor altogether omit any provision for his maintenance 
or wages (s), nor otlierwise contain stipulations so mucli to the 
detriment of the infant as to render it unfair that he should 
he bound hy it (f). 

The deed or instrument of apprenticeship must be executed by 
the infant himself, since no one else has a right to bind him (a) ; 
but his father or mother should also execute it in order to 
covenant for his due performance of the contract, since, in the 
absence of local custom, an infant apprrmtice cannot be sued 
on his own covenant (6). 

The covenants entei*ed into by the master, and also those entered 
into on behalf of or, where there is a special custom, by the infant, 
are mutual and independent, entitling each party to his remedy for 


94; irood y. Fenwick (1842), 10 M. & W. 105; Wise v. Wilson (1845), 1 
Car. & Kii. 662; if. v. Lord (1848), 12 Q. 11. 757, 765; Cooper v. Simmona 
(1862), 7 H. & N. 707, 721 ; De Francesco v. JJarnum (1890), 45 Oli. D. 430, ])er 
J‘'jiY, L.J., at p. 430. A corjwration may become master to an infant apprentice 
{Ihtinley Equitable Co-operative and Industrial Society v. Casson, [1891] 1 Q. B. 
75). As to an infant becoming master to un apprentice, see p. 56, ante. See 
also title Master and Sekvajjt. 

(o) De Francesco v. Damum, sujrra, at p. 439. 

(p) Keane v. Boycott (1795), 2 Hy. Jil. 611 ; It, y. Arundel {Inhabitants) 
(1816), 5 M. & S. 267. 

(f/) Co. Litt. 172a; Meakin y. Morris (1884), 12 Q. B. 1) 352, prr LoiJ 
CoLEiUDGE, 0. J., at p. 354 ; De Francesco v. Bamnm, sujjra, per Fry, L.,T. at 
p. 439; Faimera and Cleveland Dairies Co. y. liiley (1893), 9 T. L. B. 260. 

(r) It. y. Lord, supra. 

(*) De Francesco y. Jiarnum, supra, it pp. 440, 442. 

(t) Meakin y. Moirts, supra; Coin y. Matthews, [1893] 1 Q. B. 310, 0. A., 
per A. L. Smith, L.J., at p.'316; Qrcen v. Thempsem, [1899] 2 Q. B. 1, per 
JDAMJNa, J., at p. 5. 



{Inhabitants) 

684; R. y. ChiKes/ord {Inhabitants), R.y. Winslow {Inhabitants) i 
94 ; St. Nicholas, Rochester {Churchwardens etc.) y. St. Botolph-vnthout-ihshopsgate 
{Churchwardens etc.) (1862), 12 0. B. (N. 8.) 646. If the infant is illiterate, 
someone may sign for him {It. y. Lemynor {Inhabitants) (1833), 4 B. & Ad. 647). 

(t) Whittingham v. Hdl (1618), Cro. Jac. 494; Oylbert y. Fletcher (1630), 
Cro. Car. 179 ; Lylly's Case (1702), 7 Mod. Bep. 16; Branth y. Ewingion (1780), 
2 l)oug. (k. B.) 618; De Francesco y. Bamum (1889), 43 Ch. D. 166, per 
Giiitty, j., at p. 171 ; except in the case of a covenant which only takes effect 
after the expiration of the term of apprenticeship {Oadd v. Thompson, [1911] 
1 K. B. 304). By the custom of London an infant apprentice above the age of 
fourteen can bind himself by his covenants in the deed of apprenticeship 
{Stanton's Case (f683), Mooze (K. B.), 135; Horn y. Chmdler (1670), 1 Mod, ^p. 
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« 

a breach of them (c). The covenants by the father are rele^^ by . Bekst. 9. 
the infant electing not to bo bound by the deed (d), bi^they ma^S Paitloal^ 
released by a change in the circumstances of thennaster (e), ^ A jCobtraots. 
parent who enters into a covenant on behalf of an infant apprentuKgL ^ 
is liable for a breach of the covenant committed after the apprentiS^- 
has attained full age(f). The i^aster is not released by miscon- 
duct on the part of the apprentice if it is only slight (< 7 ), but he 
is released if it is of a gross character, and causes him actual injury, 
or renders it impossible for him to fulfil his part of the con- 
tract (/i). He is liable in damages if he changes his place of busi- 
ness or otherwise altera the circumstances to the detriment of the 
apprentice (i). 

191. The infant has no power to dissolve the apprenticeship (/j). Dissolution 

but it may be determined with the mutual consent of all parties (Z) ; “d termma- 
and it is terminated if the apprentice becomes permanently ill or apprentice- 
dies (m), or if the master dies (n). ship. 

192. If the master becomes bankrupt, either he or the appren- Bankruptcy 
tico may put an end to the contract by notice to the trustee in the master, 
bankruptcy (e) ; and in that case tho trustee may either return to the 
apprentice a reasonable part of any premium paid by him or on 

his behalf, or may transfer the indenture of apprenticeship to 
another master (p). 

Where the contract is terminated otherwise than by bankruptcy, Return of 
no part of the premium will as a rule bo retuinable to the 
apprentice (q). 

(c) ]I'tnsfon« V. Linn (182JJ), 1 B. & 0. 4G0, per Bayley, J., at p. 467. 

(d) Cuming v. Ilill (1816), 3 B. & Aid. 59. Tho infant may so elect on 
nltaining full age {^Ex parte Davia {M. A.) (1794), 5 Term Hop. 716; JFray v. 

IFeat (1866), 15 L. 'L\ 180), but does not do bo merely by absenting himself Trom 
the service {(hay v. Coolcaon (1812), 16 East, 13). 

(c) Ellen y. Topp (1851), 6 Exch. 424. Where an apprentice is bound to two 
masters, it is a question of construction of the contract of apprenticeship 
whether ho remains bound to one after they have dissolved partnership {Jdogd 
V. Bladcburii (1842), 9 M. & W. 363; rophamy. Jones (1853), 13 0. B. 22'6 ; 

Brook V. Dawson (1869), 20 L. T. Oil ; Couchman y. SWar (1870), 18 W. II. 757 ; 

Eaton y. Western (1882), 9 Q. B. D. 636, 0. A.). 

{/) Cuming y. IhU, supra. 

(g) Winstone v. Linn, supra; Wise v. Wilson (1845), 1 Car. & Kir. 662, ler 
Lord Denman, O.J., at p. 669 ; PhxUips y. Clift (1859), 4 H. & N. 168. 

Ih) Hughes v. Humphreys (1827), 6 B. & 0. 6S0; Wist- y. Wilson, supra; Cox 
y. MoUhews (1861), 2 E. & F. 397 ; Raymond v. Minton (1866), L. R I Exch 244 ; 

Westwiek y. Theodor (1875), L. B. 10 (k. B. 224 ; Learoijd y. Brook, [1891] 1 Q. B. 

431. 

ti Eaton y. Western, supra, overruling Royce v. C%arffon(1881), 8 Q. B. D. 1. 

R. V. Wigston {Inhabitants) (1824), 3 B' & 0. 484. 

R. y. Weddington {Inhabifflnts) (1774), Burr. S. 0. 760; R. v. Bpawntnn 
hitants) (1775), Burr. S. C. 801. 

' {m) Boast v. Firth (1868), L. R 4 C. P. 1. 

(n) Baxter v. Burfield (1747), 2 Stra. 1266 ; R, y. Chirk (Inhabitants) (1774), 

Burr. S. 0. 782 ; Whincup y. Hughes (1871), L. R 6 C. P. 78. But the deed m-iy 
be so drawn as to bind tho apprentice to continue to serve the master’s oxecutora 
{Cooper V. Simmons (1862), 7 H. & N. 707), 

(o) Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 41 (1). 

Ip) Ibid., 8. 41 (1), (2). As to tho relationship of solicitor and articled clerk, 
see title Solicitors. See also title Master and Servant. . 

(j) Hale y. Wehh (1786), 2 Bro. 0, 0. 78 ; Whincup v. Hughes, supra; Learoyd 
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lOSf* An jjji junction cannot be obtained by the father of an infant 
appi ontice to reetrain the master from pursuing his remedies at 
law in case oi the infant’s default (r), nor against the infant to 
restrain a breach by him of the contract of apprenticeship during its 
currency (s). But in case of misconduct by an apprentice to whom 
the Employers and Workmen Act, 1875 (f)» applies (w), the master can 
apply to a court of summary jurisdiction as defined by that Act (a) ; 
and the court may order the apprentice to perform his duties, and 
in default may sentence him to imprisonment for not more than 
fourteen days (/;). The court has also general power to decide all 
disputes between masters and apprentices who come under the pro- 
visions of that Act(c), and to mulct in damages any person who 
is liable under the deed of apprenticeship for the default of the 
apprentice (d). 

194. An apprentice is included in the definition of “ workman ” 
in the Workmen’s Compensation Act, 1906 (e), and is entitled to 
the benefits thereof (/). But this does not prevent the court 
from inquiring whetlier an agreement entered into by an infant 
apprentice under that Act is for his benefit or not ; and if it is not, 
it will not be enforced (p). 

(iii.) Service. 

195. An ordinary contract of service entered into by an infant is 
construed according to the same general principles as a contract of 
apprenticeship (h). The contract must not provide for the cessation 
of the infant’s work and wages at the will of the master (i), nor 


V. BrooJf, [1891] 1 Q. 13. 431 , 434, 435. The former practice under which the court 
in the exercise of its jurisdiction over its own officers sometimes ordered a 
return of the premium by a solicitor in the case of an articled clerk {Ex parte 
PraiJcerd (1819), 3 B. & Aid. 257 ; Re Harper^ Ex parte Rayley (1829), 9 B. & C. 
091 ,' Iliret v. ToUon (1850), 2 Mac. & G. 134) is no longer followed {Re Thompson 
(1848), 1 Exch. 864 ; Craveny. Stublnnn (18C4), 34 L. J. (CH.) 126). But in cases 
coming within the Employera and Workmen Act, 1875 (38 & 39 Viet. c. 90), 
the court of summary jurisdiction within the meaning of that Act {ibid., s. 10) 
may order rojpayinent of tho whole or part of tho premium paid on the binding 
of on apprentice {ibid., s. 6). 

(r) Arglee v. Jleaaeman (1739), 1 Atk. 518. For the practice in applying for 
an injunction, boo title Injunction, pp. 271 et seq., post. 

{$) De Francesco v. Barnnm (1889), 43 Ch. D. 166. Sccus, as to acts or omis- 
sions after the apprenticeship shall have ceased {Gadd v. Thompson, [l!ill] 1 
K. B. 304). 

(«) 38 & 39 Viet. c. 90. 

(u) Ibid., BS. 10, 12. The Act extends to apprentices to the sea service 
(Merchant Seamen (Payment of Wages and Eating) Act, 1880 (43 & 44 Viet, 
c. 16), 8. 11). 

(a) Empleyers and Workmen Act, 1876 (38 & 39 Viet. c. 90), s. 10 ; see title 
Master and Servant. As to courts of summary jurisdiction generally, see 
title Magistrates. 

S Employers and Workmen Act, 1875 (38 & 39 Viet. c. 90), s. 6. 

TUd., ss. 6—7. 

Id) Ibid., s. 7. 
fe) 6 Edw. 7, o. 58. 

If) Ibid., s. 13. 

(</) Stephens v. Dudbridge Ironworke Co., [1904] 2 K. B. 225, 0. A. ; decided 
under the Workmen’s Oompensation Act, 1897 (60 & 61 Viet c. 37). 

(h) Wise V. Wilson (1845), 1 Car. & Kir. 662 ; see p. 70, ante. 

(•) B. V. Lord (1848), 12 Q. B. 757, per Lord Denman, 0. J., at p. 765. 
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preclude him from claiming compensation for injury (^),.Dor o&ntain 
unusual or unnecessary restrictions (Z). But it may contain pro- 
visipns for the cessation of wages, which are usual in contracts 
by adults in respect of the same descriptiop of service, or are 
necessary for the protection of the master under the existing 
conditions of trade (m), and also provisions for the infant becoming 
a member of an insurance society (n). 

196. If an infant continues to serve under a contract of service 
after he has attained full age, it will be assumed that he has entered 
into a new contract on similar terms (u), and an injunction will be 
granted to restrain him from a breach of its conditions (p). 

Sub-Sect. Z.— Trade Belts. 

197. The non-liability of an infant for debts extends to a debt 
incurred by him in the course of trading (q), unless he obtains credit 
for it by a fraudulent misrepresentation as to his age(r) ; but the 
fact of his trading is not in itself a representation by him that he 
is of age («). In the absence of such fraudulent misrepresentation 
he cannot be made bankrupt in respect of trade debts (t). On the 
other hand, he can enforce a trading contract made with him by an 
adult party {a). 

Sub-Sect. 4. — Liahility where Infant and Adult are Joint Contractors. 

198. Where an adult and an infant enter jointly into a contract 
which does not bind the infant, the adult is not bound by it, if it 


(/c) FUncer v. London and North Western Rail. Co., [1894] 2 Q. B. 65, 0. A. 

(i) Leng (Sir W. C.) <fc Co., Ltd. v. Andrews, [1909] 1 Ch. 763, C. A., per 
CozENS-IlAltDir, M.E., at p. 769. Such rostrictions do not invalidate the vest 
of the contract if they are severable from it {Bromley v. Smith, [1909] 2 K. 13. 
235). 

Om) Leslie v. Fitzpatrick (1877), 3 Q. B. D. 229. 

(n) Clements v. London and North Western Jiail. Co., [1894] 2 Q. B. 482, 
0. A. 

(o) Cornwall v. Hawkins (1872), 41 L. J. (on.) 435. See also Walton v. 
Everington (1885), 1 T. L. B. 396; Gapes v. Hutton (1826), 2 Buss. 357. As to 
the liability of an infant master continuing employment after attaining full 
agfi, see Thomaa v. Waldo (1858), 1 F. & B. 173; Brown v. Harper (1893), 68 
L. T. 488. 

(p) Fellows v. Wood (1888), 59 L. T. 513; Evans y. Ware, [1892] 3 Oh. 602, 
jxT N orth, J., at p. 505. Whether such an injunction would be granted during 
infancy has not been decidetl {De Francesco y. Barnum (1889), 43 Ch. D. 165, 
where Ghitty, J., at p. 174, said that he was satisfied that in the case of Fellows 
V. Wood, supra, it had been granted after the infant had attained fall age, but 
that at the same time a contract of service did not necessarily stand in this 
respect on the same footing as a contract of apprenticeship, under which such 
an injunction would not be granted) ; see Qadd y, Thompson, [1911] 1 K B. 
304, and pp. 70, 72, ante. 

(q) Whittingham y. Hill (1618), Cro. Jac. 494; WhywaU v. Champion llITt), 
2 Stra. 1083; Hitchcock y. Tyson (1786), 2 Bsp. 481, n. (a); Bilk y. Keighley 
(1796), 2 Esp. 480 ; Thornton v. Illingworth (1824), 2 B. & U. 824 ; Be Jones, Ex 
poaie Jones (1881), IB Oh. 109, 0. A., per Lush, L.J., at p. 124. 

(r) See p. 66, ante. 

Is) Rs Jones, Ex parte Jones, supra, per Jessel, M.B., at p, 121 ; see FFeaver 
T. Stokes (1836), 1 M. & W. 203. 

(t) Be Jones, Exports Jones, supra; and see pp. 64, 66, ants. * 

(a) Seep. 67, ants. 
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can oA]y be performed by them jointly (b). If it can be performed 
by tJio adult without the infant, then, whether it is absolutely void 
or only voidable as regards the latter, the adult is liable upder 
it (c). But in the eyise of a contract which is only voidable on the 
part of the infant, the joint contractor can be sued alone only on 
proof that the infant has avoided the contract (d). 

Where specific performance of a contract cannot be ordered 
against an infant, it will not bo ordered against an adult co- 
contractor with him (e) ; but where a bill o“f exchange is drawn or 
indorsed by an infant, the holder of the bill is entitled to receive 
payment thereof, and to enforce it against any other party thereto (/). 


Part IV. — Torts. 


199. All infant above the age of seven years 0;) is not protected 
from the consequences of his own fraud (h), and is generally liable 
for a tort committed by him, which is not directly founded upon a 
contract on which he cannot be sued (i). 

An infant can accordingly bo sued for the return of money 
which he has ernboiizled (/c), for treajiass (f), for detinue (m), and for 
slander (7i)i for fraudulently passing off spurious goods as being of 


(b) a ill V. ItumlU (1674), Froem. (k b.) 02, O.'J, lOil. 

(c) Salrwny. Smith (1600), I Wma. Siiund 202, 207 a, 207 b, n. (1) , Gill v 
Rimells, supra; Chandler v. Parkea (1800), U Esp 76 ; Jaffray v. Frebain (1S03), 

6 Esp. 47; Jlaw v. Oqle (1811), 4 Taunt. 10, DuryeHa v. Merrill (1812), 4 
Taunt. 468 ; OUlow v. J.illie (1835), 1 Bing. (n. C.) 695 ; JJoyle v. Webster (1852), 
17 a B. 950. 

(d) Qibha v. Merrill (1810), 3 Taunt. 307, per Lord Mansfieij), O.J., at 
p. 313. 

(e) Lumley v. Jtavmacroft^ [1895] I Q. B. 683, C. A. 

(/) Bills of Exchange Act, 1882 (45 & 46 Vict. o 01), s. 22 (2) ; see title 
Bills of Exoiianoe, Pbomissohy Notes and Neootiaule Insi huments, 
Vol. II., p. 490. 

(^) Bac. Abr., tit. Infancy and Age (A.), (Tl.), 7th ed., pp. 341, 351 ti aeq. 

(A) Watts V. Creswell (1714), 9 Vin. Abr., tit. Enfant, p. 415; Clere v. Dedfor. 
{Farl) (1723), cited 9 Mod. Hep. 38, and in 13 Vin. Abr , tit. Eraud, (Q ), p. 536 
Fvroy v. Nicholas (1733), 2 Eq. Cas. Abr. 488, 489; S. 0., aub nom. JtJsron \ 
Nicholas, 1 DeG. & Sm. 118^ Teynham {Lord) v. Wehh (1761), 2 Ves. 8en. 197 
per. Lord IIaudwicke, L.C., atp. 212; Jiuchinghamahire {Karl) v. Drury (1761) 
2 Eden, 60, H. L.,per Lord Mansfield, at p. 72 ; Clarke v. Colley (1789), 2 
Cox, Eq. Cas. 173, 174; Cory v. Qerteken (1816), 2 Madd. 40; seo also p. 66, 
an te ; and as to criminal acts of infants, see pp. 1 76 et aeq . , post ; and title Ceimina l 
Law and Proceduiie, Vol. IX., p. 239. 

(•) Bao. Abr., tit. Infancy and Ago, (H.), 7th ed., p. 354 ; Bristow v. Eaat~ 
man (1794), 1 Esp. 172, per Ijord Kenyon, C.J., at p. 173. As to the classifi- 
cation and definition of torts, soe generally, title Tort ; and as to negligence 
and oontnhutory negligence on the part of infants, seo title Neolioence. 

(A) Bristow v. Eastman, supra ; lU Seayer, Seeley v. Brigys (1889), 60 L. T. 
665. 

(l) Bao. Abr., tit. Infancy and Age (H.), 7th ed., p. 353; Johnson v. Pye (1660), 
1 Sid. 258. 

(m) Mills y. Graham (1804), 1 Bos. A F. (n. b.) 140 ; Burton v. Levey (1891), 

7 T. Li B. 248. 

(n) Dejriee v. Davies (1836), 1 Scott, 694. 
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the plaintifTs manufacture (o), and for representing his business as Pabt iy. 
being connected with the plaintiffs business (p). Torts. 

An infant is not liable for a tort which is founded on a 
contract on which he cannot be sued (q), as in the case of the oa contact, 
warranty o^ a horse {a ) ; but he is liable for tl tort committed in 
excess of the terms of a contract (Jf). 

An infant may be a bailee, and is therefore liable for the conse- 
quences of fraudulent conversion to bis own use of goods received 
by him in that capacity (c). 


Part V. — Property. 

Sect. 1. — AcquisUio)}. 

Suh-Seot. 1 . — In Genaal. 

200. The acquisition of property being generally beneficial (d), Acquisition 
an infant can take property, both real and personal, in any mannq^ property, 
whatever (fi), either by descent (/), intestacy (<;) or will (k), or by 
purchase or gift or other assurance inter x ivos (t), except where it is 
necessarily to his prejudice to do so (y). In the case of real property 
taken by descent, the exception as to prejudicial proj^erty does not 
apply, since a person cannot disclaim property which descends to Diacinimer, 
him as heir (k). In the case of onerous property taken under an 
intestacy or a will, the court will, upon application, disclaim on 


(o) Chubb V. Griffiths (1866), 35 Beav. 127. 

(;») WooJJy. nW/, L1S99J I Ch. 343. 

( 9 ) Manby v. iScyW(16G3), 1 Sid. 109, 129, Ex. Oh.; Jeumnys v. Bundall {1199), 
8 Term Bep. 335, per Loid Kenyon, O.J., at p. 336. A plaintiff cannot con- 
vert an action founded on contract into an action for tort so as to charge an 
iniant {Jennings y. Eundall, SHpi a ; Gtccn v. Greenhank (1816), 2 Marsh. 486; 
Burnard v. Haggis (1863), 14 0. B. (n. &.) 45, per BylES, J. at pp. 53, 54). 

(a) Howlett v. Ilaswell (1814), 4 Camp. 118, Green v. Greenhank, supra. 

lb) Burnard v. Haggis, eupia; Walhy v. Holt (1876), 36 L. T. 631, 

(c) Larceny Act, 1861 (24 & 25 Vict. c. 96), s. 3; Ji. v. McDonald (1886), 15 
Q. B. D. 323, 0. 0. R ; and see title Criminal Law and Procedure, Vol. iX., 
pp. 240, 631. 

(d) Co. Litt. 2 b ; Bac. Abr., tit. Infancy and Age (F.), 7th ed., p. 347. 

(e) Bac. Abr,, tit. Infancy and Ago (I’.), 7th ed., p. 347. 

{/) Ibid. As to descent of real estate, see title Descent and Distrubu- 
TION, Vol. XI., pp. 7 et seg. 

(o) As to distiibution of personal estate, see ibid., pp. 16 se^. 

(a) a gift may bo made oy will to an infant en ventre sa mere {Burdet v. Hope- 
good (1718), 1 P. Wms. 486 ; Be Salaman, De Pass v._ Sonnenthal, n908] 1 Ch, 
4 , 0. A.), or to an unborn child, if born within the time permitted by the law 
against perpetuities {Mogg v. Mogg (1815), 1 Mer. 654, 664> 

(t) Bac. Abr., tit. Infancy and Ago (F.), 7th od., p. 347; O^hanauy v. 
Joachim (1876), 1 App. Cas. 82, P. 0. ; and see title Guts, Vol. XV., p. 406, 
and pp. 76 cf seq.^post. An infant may buy jewellery and plate if he has money 
to pay for them {Byder v. Wombwdl (1868), T/< B. 4 Exch. 32, 39, Ex. Ch.). As 
to the power of an infant to avoid the transaction on attaining full age, see 
p. 76, pod. 

(;•) 1 BolL Abr.. tit. Enfants (B.), p. 728 ; Keane v. Boycott (1796), 2 Hy. Bl. 
612, per Eyre, O.J., at p. 515. • . 

(%) Co. Litt. 191 a, Butler’s note ( 1 ), vi. 
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behali of the infant in the same manner as an adult could 
disclaim (Q. 

The capacity of an infant to take a legacy does not enable him to 
give a valid receipt for it (?»), and the executor is not discharged by 
paying it to the father (/t) or any person other than his guardian (o) 
on bis behalf, unless the will exj^ressly or by implication authorises 
such payment (p). In the absence of such authority the executor 
can only obtain a complete discharge for the legacy during the 
infancy of the legatee by paying it into court (q). 

201 . A purchase of property (r), or the acceptance of a gift of 
property, by an infant is voidable by him either by himself during 
infancy (a) or ui^on attaining full age, or by his successors in title 
if he dies without having confirmed it (6) ; but in the meantime the 
property is vested in him (c). If he avoids it after attaining full 
age, the purchase or gift is void ah initio, and the property revests 
in the vendor or donor {d) 

mOrozon v. lei'er (1863), 12 W. B. 237; Bennett v. Hay foot (1871), 1.9 
W. B. 428 ; Wolverham'i)ton and Staffordshire Banking Co. v. Qeorge (1883), 24 
Ch. D. 707. 

.(m) Philips V. Vaget (1740), 2 Atk. 80; Ledioard ▼. Hassells (1856), 2 K. & J. 
370. But where a legacy is directed to be paid t» .he legatee at an earlier age 
than twenty-one, the court will authoriso the p.iyment {Be Deneker, Peters v. 
Bancherean, [1895] W. N. 28). As to an infant domiciled abroad, see title 
Executors and ADMiNiSTnATOBS, VoL XIV., p. 272. 

(n) Dagley v. Tol/erry (1715), 1 P. Wms. 285; see Botheram v. Fanahaw 
(1748), 3 Atk. 628, per Jiord IIARDWICKB, L.O., at p. 629; Cooper v. Thornton 
(1790), 3 Bro. 0. 0. 96, 186. But a small legacy to an infant has been ordered 
to be paid to her father to enable both of them to emigrate ( Walsh v. Walsh 
(1852), 1 Drew. 64). A legacy given to a parent for himself and bis child may 
be paid to the parent {Co<vper v. Thornton, supra; Bohinson v. Tickell (1803), 8 
Yes. 142); and see p. 118, post. 

(&) Dobhs y. Brain, [1892] 2 Q. B. 207. A good receipt can be given by his 
^ardian for the capital (M*Creightr. M*Creight (1849), 13 I. Eq. B. 314) or the 
income of an infant’s legacy (/2c Long, Lo/vegrove v. Long, [1901] W. N. 166). 
Compare Be Cresswdl (1882), 30 W. B. 244). 

(p) Coopery. Thornton, supra; Robinson v. Tickdl, supra; and compare Ba 
P arton, Parton v. Parton (1911), 131 L. T. Jo. 106. As to the case of a father 
entitled by the lex loci domicilii to receive a legacy, see note (a), p. 1 18, post ; 
and title Execotous and Administrators, Vol. XlV., p. 272. 

(j) Trustee Act, 1893 (56' & 57 Viet. c. 53), s. 42; Be Sahman, Be Pass v. 
Sonnenthal, [1907] 2 Gh. 46. As to setting aside a fund to answer a legacy to 
an infant, see Bimell v. Simpson (18'*8), 18 L. J. (ch.) 55; Be Hall, Foster y. 
Metcalfe, [1903] 2 Ch. 226, 233, C. A. ; Be Salaman, Be Pass v. Sonnenthal, 
supra ; and title Executors and Administrators, Vol. XTV., p. 272 ; and com- 
pare Elliott v. X/2to22(188d), 54 L. J. (CH.) 1142, where in a partition action small 
sums were paid into the Post Office Savings Bank to the account of an infant. 

(r) As to copyhold property, see pp. 00, 07, post ; and as to leasehold 
property, see pp. 97 et seq., post. 

(a) Co. Litt 380 a, b ; Eewry and Enniskillen Bail. Co. y. CoomJbe (1849), 3 
Ezoh. 565 ; and see title Guts, VoL XV., p. 405. 

(h) Co. Litt. 2 b; 1 Bl. Com. 466 ; 2 Bl. Com. 291, 292 ; North Western Bail. 
Ccu V. M* Michael, Birkenhead, Lancashire and Cheshire Junction RaU. Co. v. 
PBcher (1850), 5 £xoh. 114, 123; Thurstan v. Nottingham Permanmi BenejUt 
Building Society, [1902] 1 Oh. 1, 0. A. ; affirmed, [1903] A. 0. 6. 

(rt Com. Digf., tit Enfant (B. 1) ; Kelsey's Case (1613), Cro. Jaa 320; Thompson 
V. Leach (1690), 2 Vent. 198, 203. 

(d) Shep. Touch., 7th ed., 285 ; Preston, Treatise on Conveyanoing, Vol. IE., 
p. 226; Butler and Balter's Case (1591), 8 Co. Bep. 25 a; Thompson y. Leach, 
supra ; MaUott i. Wilson, [1003] 2 Oh. 494, 501. 
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202 . If an infant is party to an exchange of lands, and, after 

coming of age, continues in possession of the land given to him in 
exchange, he is bound by the transaction {e). Similarly, he is 
boRnd by a partition, though unfair to himself, if he acquiesces in it 
after coming of age {J ). • 

203 . An infant takes property subject to all its burdens, such 
as a mortgage O;), a lien (/i), a lease (i), a contract for salo Ijy his 
predecessor in title (/c), a fine payable on admission to a copyhold (/), 
or the liability to repair a bridge or highway (w) ; and he is bound 
by all the conditions attached to the property (n), whether prece- 
dent (o), or subsequent (p), except a subsequent condition which is 
inapplicable to an infant, or cannot be performed by him (q), 

Sub-Sect. 2.—ffy Gift. 

204 . Where property is given to an infant, it vests in the infant 
immediately upon the gift being completed (r) ; and a gift, to an 
infant inter vivos cannot afterwards be revoked {s). If a gift, either 
inter vivos or by testamentary disposition, is made to an infant for 
a particular purpose, the gift is ellectual, ii respective of the pur- 
pose, and notwithstanding its failure (t). There is a presumj^tion in 

(fl) Co. Litt. 61 b ; Bao. Abr., tit. Infancy'‘and Ago (I.), 8 ; Ctctl v. Sdlishary 
(Earl) (1691), 2 Vem. 221, 225. 

(/) Ca Litt 171 a, b. 

(ff) Tracey v. Lawrence 0854), 2 Drow. 40.'J 

(4) Thurstan v. Nottingham Permanent Ihncfit Building Society, [1902] 1 Ch. 1, 


C. A. 



169; 

liighor than i 

As to leases to infants, soo p. 97, pok. 

(k) Bullock V. BulMe (1820), 1 .fac. & W. 603. 
m Evelyn y. Chichester (1765), 3 Burr. 1717, 1719. 

(»») 2 Co. Inst. 703; Bac. Aor., tit. Infancy and Age (G.), 7th od., p. 349; 
R, V Suttm (1835), 3 Ad. & El. 597, 612. 

(m) Bao. Aor. tit. Infancy and A^ (G.), 7th ed., p. 350. As to copyhold land, 
8e>=> pp. 96, 97, post, and as to leasehola property, see pp. 97 rf seq., post. 

(fj) Co. Litt. 246 b ; Qundry v. Baynatd (1706), 2 Vein. 479 ; Scot v. Huughton 
(1706), 2 Vern. 660; Qriffin v. Qrtffm (1804), 1 Hch. & Lef. 352 ; Gardiner y. 
SWer (1858), 25 Boav. 609; Re Brown's WtU, Re Brown's SeUlement (1881), 18 
Ch. D. 61, 0. A. ; Bevan y, Mahon-Uagan (1893), 31 L. E. Ir. 342, 0. A. 

(p) Co. Litt. 380 b. ; Cary v. Bertie (1697), 2 Vern. 333, 342, 343 ; Iliarle v. 
Oreenbank (1749), 1 Ves. Sen. 298, per Lord Habdwioke, L.O., at p. 304. But 
where the condition is for payment out of the rent, of which he does not get 
possession till of full age, he is not bound till he gets possession {Slade v. 
Tompson (1615), 3 Bulst. 68). 

(q) Suen as a condition of residence {Parry y. Roberts (1871), 19 W. E. 1000 ; 
Partridge y. Partridge, [1894] 1 Ch. 351) or of forfeiture in case of refusal or 
neglect to take name or arms {Re Edwards, Lloyd y. Boyes, [1910] 1 Ch. 541). 
In the last case the condition was not precedent as in Bevan v. Makm-llagan, 
supra, and an infant was hold to be incapable of refusal or neglect 

(r) HttiOer v. Westbrook (1827), 2 0. & P. 578; see title Guts, VoL XV., 
pp. 397 et eeq., 418. 

a) Smith v. Smith (1836), 7 0. & P. 401 ; Andrew v. Andrew (1874), 22 W. E. 


(<) Barlow ▼. Grani (1684), 1 Vem. 256 ; NevUl y. NevUl (1702), 2 Vem. 431 ; 
Barton y. Cooks (1800), 5 Ves. 461, per Abden, M.E., at p. 463; Lewes y, Lewes 
(1848), 16 Sim. 266; Nody. Jones (1848), 16 Sim. 309; and see title GZFTS. 
VoL XV., p. 426. 
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favour of the validity of a gift by a parent or grandparent to a 
child (o), if it is complete \ b ). The question whether a gift by a 
father to an infant child is or is not an advancement within the 
meaning of the Statute of Distribution (c), depends on whether it is 
of a considerable or erf a small amount ( d ). 

205. An appointment of property to an infant child may bo 
made under a power of appointment to or among children, if it is not 
precluded by the terms of the power and is made in good faith («). 
But if it is made for a corrupt purpose, as, for instance, to an infant 
child in bad health, with a view to the appointor taking the appointed 
property upon his death as bis next of kin, it is void (/). 

Sect. 2. — Alienation, 

Suu-Sect. 1. — In Qeneral . 

206. An infant can dijposo of property by sale, demise, or 
gift (^), in the same manner as an adult, except whore the alienation 
of the property is clearly prejudicial to his interests {h). But 
except in the case of a valid sale of gavelkind land (i), or in the case 
of alienation of property pursuant to or in f orformance of a contract 
which is in law binding upon him (/c), or in the case of a marriage 
settlement made under the Infant Settlements Act, 1855 (/), he 
cannot make a tinally eflfectual disposition of property by deed (in ) ; 


(а) Oarrett v. (1848), 2 Do Gh. & Sm 2J-1, ;)er Knioht huucii, V.-C., 

atp. 246; Beauland v. liradhy (1854), 2 Sm. & G. per Stuart, V.-O., at 

p. 343. 

(б) Afay y. May (18G3), 33 Boav. 81, yer RoMir.i.Y, M.E , at p. 87 ; Jones v. 
iocfc (1865), 1 Oh. App. 25; and soe, further, title Gifts, Vol. XV., pp. 411 

(e) 22 & 23 Car. 2, c. 10; see 6. 3. 

(d) Morris v. Burroughs (1738), 1 Atk. 399, 403; Elliot y. Collier (1747), 1 
Vea. Sen. 16, 16, 17; and see generally, title Descent and Distribution, 
Vol. XI., p. 20. 

(e) Henty v. Wrey (1882), 21 Oh. D. 3:32, 0. A. ; Re De Hoghton, De Hoghton 
▼. Be Hoghton, [1896] 2 Oh, 385, 396. 

(/■) Hinchinhroke {Lord) v. Seymour (1784), 1 Bro. 0. 0. 395, referred to es 
Lord Sandtaich's Case in McQueen v. Farguhar (IS05), 11 Vea. 467, 479, and ia 
Kelly V. Kelly (1843), 4 Dr. & War. 38, 65 ; Wellesley {Lady) v. Mornington {Eari) 
(1855), 2 K. & J. 143 ; and see title Powers. 

(y]| As to gifts by an infant, see title Gifi'S, VM. XV., pp. 402 et seg. As 
to gifts void for undue influence, see title Fraudulent and Voidable 
Oonveyanoes, Vol. XV., pp. 77 etseq. As to unconscionable bargains, see titles 
Equity, Vol. XllL, p. 20; Money and Money-Lending; and compare title 
Contract, Vol. VII., pp. 358 et eeg. 

i h) Harvey v. Ashley (1748), 3 Atk. 607, per Lord Hardwiokb, L.O., at p. 610. 
i) Soe pp. 80, 81, post, 
k) See pp. 64, 67 et seg,, ante, 

0 18 & 19 Viet. 0 . 43 ; see pp. 103 et seg , post. 

(jn) Co. Litt. 171 b ; 2 Bl. Com. 291, 292 ; Bac. Abr., tit. Infancy and Age (T.) 3, 
7tb M., pp. 360 el seg.; Com. Dig., tit. Enfant (C. 2) ; Paget v. Paget (1882), 
1 1 L. E. Ir. 26, C. A., per Law, L,0., at p. 28. An agreement, however, in the 
marriage settlemont of an infant for the settlement of her present and after- 
oequired property may sever her joint tenancy in property coming within the 
agi'cement, the settlemont being taken to be for her benefit v. Equitable 

Reversionary Interest Society 71885), 28 Oh* D. 41 6). As to surrenders of copyhold 
property, see p 07, poa/ ; and as to the granting of leases, see pp. 97 et seg., poet. 
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since the disposition is voidable by him when he comes of age (n), or bsot. 2. 
by his successors in title, if it is not confirmed by him when he Alienation, 
attains full age or if he dies before attaining full age (o). A » — 
deed made by an infant which does not take effect by delivery of 
his hand, as, for instance, a power of attorney»(p), or which is not 
for his benefit (q), is void. 

207. Apart from statutory authority (r), the real estate of an Real estate, 
infant cannot be bound by contract, nor settled or alienated by his 
parent or guardian («) *or by the Chancery Division of the High 
Court (0 under its general powers in reference to infants («)» even Powers of 
when it is for the benefit of the infant (a;), unless it is a case of the High 
salvage (a). The court has, however, assumed to deal with the 
interests of an infant in personal estate when it would be for his 
benefit (b). 

As to wills of infante, sco p. 49, ante, and p. 104, post. As to church patronage, 
seo p. 101, post. As to dispositions for payment of debts, see pp. 81, 82, post. 

(n) Co. latt. 171 b; Porkins, Profitable Rook, ch. i., s. 12 ; Zouch d. Ahhot 

and Ilallfi v. Parsons (1762), 3 llurr. 1794, 1801 et seq. ; v. JIandcock (1810), 

17 Vos. 383; Paget v. (1882), 11 L. K. Tr. 26, 0. A., per Law, L.O., at 
p. 28 ; Pumahy v. Pquttahle Reversionary Interest Society (1885), 28 Ch. D. 416, 
ner Peahson, J., at p. 424. An infant can avoid his disposition diuing infancy, 
out until ho attains full age such avoidance is us voidable as the disposition 
Itself, and cannot thorefore bo final (Littleton’s Tenuros, s. 258 ; Co. Litt 171 b, 

380 b ; Bac- Abr., tit. Infancy and Age (L) 7, 7th ed., p, 374 ; Slaior v. I'nmhle 
(1801), 14 L 0. L. R. 342). For foima of lepudiation and confirmation of a 
conveyance or lease, see Eucyclopaodia of Forms and Precedents, Vol. VI., 
pp. 557, 658. For form of conveyance by teuants in common, one being an 
infant, and part of the purchaso-money being i>aid to a trustee, see t6td., p. 669. 

For form of coinlitiou of sale where ono vendor is an infant, see ibid., Vol. XI., 
pp. 200, 41G. 

{o) Whittingham'i Case (1603), 8 Co. Rop. 42 b; Poikins, Profitable Book, 
ch. 1., B. 12 ; Zonch d. Ahhot and IJallet v. Parsons, supra ; Lfc/cy v. ICnox (1809), 

1 Hail & B. 210; v. JIandcock, supra; Allen v. Allen (1842), 2 Dr. & Wai 

307, 338 et seq. ; Burnaby v. Kquxtable Reversionary Interest Society, supra. As 
to the transfer by an infant of shares in a joint stock company, see also p. 61, 
a de. 

( p) Seo p. 48, ante. 

\q\ Ibid. 

\r) As to statutory powers of selling and letting an infant’s land, see pp. 81 
et seq., 94, 95, 100, post, and as to settling his propoi-ty, seo pp. 101 et seq., post. 

(d) Field V. Moore, Field v. Brown (1855), 7 Do G. M. & O. 691, C. A., per 
TuiiNER, L. J., at p. 709. 

(<) Taylor v. Philips (1760), 2 Ves. Sen. 23; Simson v. JoTiea (1831), 2 
Buss. & M. 365, per Lkacii, M.R., at pp. 376, 377 ; Calvert v. Godfrey (1843), 6 
Beav. 97 ; Fidd v. Moore, Field v. Brown, siijjra, at pp. 709 et seq. ; Daly v. 

Daly (1845), 2 Ja & Lat. 752, per Suqdbn, L.C., at p. 758 ; Re Staines, Staines 
T. Staines (1886), 33 Ch. D. 172. 

(u) See p. 47, ante, and pp. 125, 146 et seq., post. 

ix) CcUvert v. Godfrey, supra; Re Staines, Staines v. Staines, svj/ra, per North, 

J., at p. 173 ; Re Swanaton (an Infant) (1887), 31 Sol. Jo. 427, C. A. ; Re Hurst, 

Hurst V. Hurst (1891), 29 L. B. Ir. 219 ; Re De Teissieds Settled EstaUs, Re Be 
Teissier's Trusts, Be Teissier v. J)e Teissier, [1893] 1 Ch. 163. 

(a) Re Jackson, Jackson y. Talbot (1882), 21 Cn. D. 786; Re Hurst, Hurst v. 

Hurst, supra. 

(h) Nunn v. Hancode (1871), 6 Ch. App. 850; Re Wells, Boyer v. MacUan, 

[1903] 1 C^. 848 (not following Ptfo v. Gardner (1843), 2 Y. A 0. Oh. Oos. 312 ; 
and Bay v. Bay (1845), 9 Jur. 785). Compare the oases as to compromise, p. 145, 
post. 
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AUenatloxL 

— " fl 

Election ol 
infant. 

Mortgage ia 
void. 

Alienation 
by payment 
on delivery. 


Waiver of 
rights by 
feme covert, 


Feoffment of 
gnvolkiiid 
land by 
infant of 
tifi-een years. 


208. The doctrine of election (c) applies to infants in the same 
way as to adults (d) ; and election will be made by the court on 

behalf of the infant if, on inquiry, it is found to be for his benefit (e). 

• 

209. A mortgage )^y an infant is, under the Infants Belief Act, 
1874 (/), absolutely void {g). 

210. Payment of money by an infant by his own hand on delivery 
of a chattel is valid and effectual, whether it is for valuable con- 
sideration or by way of gift (/i). If it is for* valuable consideration, 
it cannot be revoked after any part of the consideration has been 
enjoyed by the infant (t); but if the consideration wholly fails, the 
infant can recover back any money paid (A). An infant can also 
recover back money or chattels disposed of by way of gift (Z). 

An infant married woman has not been permitted to waive in 
favour of her husband her rights in respect of money in court (m) or 
her right to an equity to a settlement (n). 

Sub-Sect. 2 . — Gavelkind Land. 

211. An infant of the age of fifteen years who is seised in fee 
simple in possession of land of gavelkind tenure (o) can on a sale 
of it for full consideration, but not otherwise (a), effectually alienate 
it by feoffment with livery of seisin made by him in person (2^). 


(c) As to the dnc^iine of election, see title Equity, Yol. XIII., pp. 16 et eeq. 
(</) Lcnnett v. lIouhUwoHh (1877), 6 Ch. D. 671. 

(e) Siniaon v. Janes (1831), 2 Jluss. & M. 36.), 374. It appHofe cipially in the cas»e 
of leal estate {Streatjuld v. Htreaifidd (1736), Cas. ternp. Talb. 176) and personal 
estate {Ilervey v. IJesboiiverte (1733), Oas. temp. Talb. 130) ; and see Brown v. 
Brmm (1866), L. 11. 2 Eq. 481. 

(/) 37 & 38 Viet, c, 62 ; seo %hid., s. 1 ; and pp. 48, 49, 63, ante. 

{a) ^Nottingham Bermaneut Benefit Building Society v. Thmstan, [1903] A. 0. 6. 
(A) Bac. Abr., tit Infancy and Age (I.), 7th ed., p. 367 ; Manly v. Scott (1663), 
1 Mod. Itej). 124, I'lx, Ch-, Uyue, J., at p. 137 ; Buckinghamshire {Karl) v. 
Drury (1761), 2 Eden, 60, II. L., per Lord Mansfield, at p. 72; Wilson v. 
Kearse (1800), I’cake, Add. Cas. 196 ; Iluhnea v. Bioqg (1818), 8 Taunt. 608, 611 ; 
AV Bui rows. Ex, parte Taylor (1866), 8 l)e G. M. & (J-. 254, C. A. As to gifts by 
infants, see title Gifis, Vol. A A'’., p 402. As to the effect of a cheque oi bill of 
exchange drawn by an infant, see titles Bankeiis and Banking, Vcn. I., p. 687 ; 
Bills of Excuanqb, Pkomissohy Notes, and Negotiable Instbuments, 
Vol. II., p. 490. 

(i) Bac. Abr., tit. Infancy and Ag'i (L), 7th ed., p. 367 ; Holmes v. Bloyg, 
tapra; Vorpe v. Oveiton (1883), 10 Bing. 252, 265 et s'-q.; North Western Bail. Co. 
V. M'Michad, Birkenhead, Lancashire and Cheshire Junction Rail. Co. v. Pilcher 
(185Q), 6 Exch. 114, 128; Re Burrows, Ex parte Taylor, supra ; Valemtim v. 
CanaU (1889), 21 Q. B. 1). 166. 

{k) Corps V. Overton, supra; Everdt v. Wilkins (1874), 29 L. T. 846 ; Hamilton 
V. Vaughan-Sherrin Ekcitical Engineering Co., [1894] 3 Ch. 689. 

(0 Bee title Gifts, Vol. XV., p. 402. As to the presumption of undue 
influence in case of gifts to parents and persons in a fiduciary position, see title 
Fraudulent and Voidable Conveyances, Vol. XV., pp. 107 d seq. 

(m) StuhbsY. ifar^ron (1839), 2 Beav. 496; Abraham v. Newcombs {l^Pl), 12 
Sim.'^ 666. 

(n) Shipway v. Ball (1881), 16 Oh. D, 376 ; and see titles Equity, Vol. XIII., 
p. 70 ; nusD^D AND ‘Wife, VoL XVL, pp. 334 d seq., 341. 

(o) As to gavelkind land, see Co. Litt. 140 a, 176 b; 1 Bl. Com. 74, 76 ; 2 
lil. Cum. 84, 86, and title Bbal Property and Chattels Beal. 

fa) Re Maskcll and QoldfineNs Contrad, [1895] 2 Ch. 626. 

(6) 2 Bl. Com. 84 ; Bao. Abr., tit. Gavelkmd (A.), 7th ed., pp. 49, 60 ; Bobinson, 
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The feoffment mast be evidenced by a charter or writing signed 8mn» 1 
by the infant himself (c), and the livery of seisin should be evidenced Allenatloik 
by a memorandum indorsed on the charter or writing (d) ; and, 
sinctf the infant cannot give a valid receipt for the purchase-money, 
this memorandum shoidd contain an attestatian of the payment 
thereof {e). But, although the purchaser may safely pay it to the 
infant, and he can require such payment, its investment in his own 
name, or in the names of trustees for him, until he attains full age, 
is a preferable course (/). 

Sub-Seot. 3 . — SaU far Special JPurpom. 

212. Where, in an action instituted for the payment of the debts Sale for 
of a deceased person, the land of an infant heir or devisee is decreed 
to be sold for the purpose of satisfying the debts, the infant may bo 
directed and compelled to convoy the land to a purchaser (^). If persoM. 
land liable to satisfy tlie debts has been devised in settlement, and 
is vested in a person for life, or other limited interest, or is vested, 
otherwise than by devise, in the heir of the deceased person, subject 
to an executory devise over in favour of a person not existing or 
not ascertained, the tenant for life or other limited interest, or the* 
first executory devisee, or heir, as the case may be, may, notwith- 
standing infancy, be directed to convey the fee simple of or other 
whole interest in the land to a purchaser {h). In either case the 
conveyance by an infant is as effectual as if he were of full age (i). 


Customs of Gavolkiiid, 3rd ed., pp. 248 tt aeq. ; W hitting iMm' a Caae (1603), 8 
Co. Bop. 42 b. 

(c) Statute of Fiauds (29 Car. 2, c. 3), s. 1. But it need not bo by deed (Real 
Property Act, 1815 (8 9 Vict. c, 106), s. 3). For form of charter of feofPmient 

and meuioraiiduui of livory of seism, see Eucyclopsodia of Forms and Precedents, 
Vol. VI., pp. 662 -061. 

(<Z) lie Maakell mid Qvldfinrh'a Contract, [1896] 2 Ch. 625, at p. 628. See 
EjiC3'clopffldia of Forms and Precedents, Vol. VT., pp. 602 et aeq. 

(ft Robinson, Customs of Gavelkind, 3rd od., p. 277, note (b) ; Ite Maakell and 
(tolUJinch'a Contract, au/ira, at p. 528, 

(/) Be Masliell and (foldfinch'a Contract, aupra, at pp. 628, 529. 

‘(g) Debts Recovery Act, 1830 (11 Geo. 4 & 1 Will. 4, a 47), s. 11. Tho enact- 
ment oxteuds to the infant heir of a devisee {Brook v. Smith (1830), 2 Russ. & 
H. 73). An infant tenant in tail will be directed to convey in the manner 
proscribed by the Finos and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74) {Badrlt/fe 
V. Kcclea (1836), 1 Keen, 130; Penny v. Pretor (1838), 9 Sim. 135). The real 
estato of j^rsons dying after 1st January, 1898, vests in their personal repre- 
sentatives (Land Transfer Act, 1897 (60 & 61 Yict. c. 66), s. 1 (1); see title 
Exeoutoiis and Administiiatoes, Vol. XIV., p. 238), rendering the course 
indicated in the text unnecessary, except in the case of legal interests in copy- 
holds and customary freeholds, whicn do not so vest, although equitable 
interests in such lands do (Land Transfer Act, 1697 (60 & 61 Vict. c. 66), s. 1 (4) ). 
The usual practice was to declare the infant a trustee, and make a vesting order 
{Thomas v. Gwynne (1846), 9 Beav. 276 ; see title Trusts and Trustee^. 

(h) Debts Recovery Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 47), s. 12; Debts 
Recovery Act, 1839 (2 & 3 Vict. o. 60), s. 1 ; Debts Becoveir Act, 1848 (11 & 12 
Vict. 0. 87), 8. 1. These Acts extend to copyholds {Wood v. BedleiUme (1854), 
1 E. & J. 213). 

(i) Debts Recovery Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 47), s. 11; Debts 
Recovery Act, 1848(11 ft 18 Yict. o. 87), s. 1 ; Heming v. Archer (1846), 6 Beav. 
294. 
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Sfct. 2. 
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action. 


Sales under 

Tiands 

Olaiises 
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Act. 


Instead of a sale a mortgage may be directed for the same 

purpose (/c). 

213. The court has power to sell or mortgage real estatf, to 
which an infant is^absolutely entitled, for the purpose of raising 
money to do necessary repairs to part of the estate, when such 
repairs are in the nature of salvage (1). 

214. In an action for the partition of property (m), a request for 
sale in lieu of partition may be made, or. an undertaking to pur- 
chase the share of another party, who requests the sale, may be given, 
on behalf of an infant by his next friend or guardian ad litem (n). 
But the court is not bound to comply with any such request or 
undertaking on behalf of an infant, unless it appears that the sale 
or purchase will be for his benefit (o). On the other hand the court 
may, if it thinks fit, direct a sale of the property on the request of 
any of the parties interested in it, notwithstanding the infancy 
of any of the other parties (p). For the purpose of effecting the 
sale, infants who are interested will be declared trustees of their 
shares (q), and persons will be appointed to convey those share.s 
to a purchaser (r). 

215. In an action for redemption or fore'dosure of a mortgage («), 
where an infant is interested in the equity of redemption of the 
mortgaged property, a sale of the property may be ordered if it is 
clearly for his benefit (t). 

216. In cases where the Lands Clauses Consolidation Act, 
1845 (a), applies, power is given to guardians as respects the lands 
of infant wards, and to trustees, executors, and administrators as 
regards the interests of infant cestiiis qiic trmtent, to sell and convey 
the lands or interests of such wards and cestiiis que trvstent to the 
company or body of persons authorised to purchase the same (5), 


ffc) Debts Uecovery Act, 1839 (2 & 3 Viet. c. GO), s. 1. 

(i) Olover V. Barlow (1831), cited iii Be Jachton, Jackson v. Talbot (1882), 21 
Oil. D. 786, 788, n. ; Re Jackson, Jackson v. Talbot, supra, per JCay, J., dtp. 789, 
where ho said that the jurisdiction should be jealously ezoroised. 

(m) See title Paktition, 

(n) Riminqton v. Hartley (1880), 14 Oh. D. 630, dissenting from Platt v. Platt 
(1880), 28 W. K. 533. 

(o) Partition Act, 1876 (39 & 40 Viot. c. 17), s 6. The court will not make 
the order unless satisfied that the sale will be for the benefit of the infant 
[Rtmington v. Hartley, supra). If an order for sale is made upon the request 
of an infant, it does not effect a conversion of the infant’s property (Howard v. 
Jalland, [1891] W. N. 210; Re Norton, Norton v. Norton, [1900] 1 Ch. 101). 

(p) Partition Act, 1868 (31 & 32 Viet. c. 40), s. 3. 

(7) Lees V. Coulton, Lees v. CluUon (1675), L. B. 20 Eq. 20; Davis y. Ingram, 
[1897] 1 Ch. 477 ; and see pp. 83, 84, post. 

(rl Davis v. Ingram, supra ; and see pp. 83, 84, post. 

(sj See title Mortoaoe. 

(0 Conveyancing and Law of Property Act, 1881 (44 & 46 Viot. c. 41), 
88. 26, 71, Sched. II., repealing and re-enacting stat. (1852) 16 & 16 Viot. c. 86, 
8. 48 ; Afearsv. Rest (1853), 10 Hare, Appendix II., p. h. ; Siffken v, Davis (1863), 
Kay, Appendix, p. xxi. ; Wigham v. Measor (1857), 5 W. B. 394. 

(ttj 8 & 9 Viet 0. 18. 

(b) fltiil., 8. 7. See title Compulsory Purchase of Land and Compensa- 
tion, Vol. VI., pp. 67, 68. 
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and to enfranchise their copyhold lands, and exercise their powers 
as lords of a manor, and to release lands from any rent, charge, or 
incumbrance in which they are interested, and to agree for the 
app<yrtionment of any such rent, charge, or incumbrance (c). 

Provision has been made for the acquisit^n of the lands of 
infants as sites for churches or other places of religious worship, and 
churchyards (/f), cemeteries (e), burial grounds (/), workhouses (</), 
and schools (k), and, to the extent of not above one acre, as a site 
for an institution for the.promotion of science, literature, fine art, 
the diffusion of useful knowledge, and the foundation of libraries, 
museums, and galleries, and for similar purposes (i), or for the 
purposes of the defence of the country (k), and by the Commissioners 
of Woods and Porests on behalf of the Crown (Z). Special provisions 
have also been made for the sale, exchange, or lease of settled 
land (m) for the purpose of the erection thereon of dwellings for the 
working classes (n), or for the purpose of small holdings (o). 

Sul-Skct. 4. — Property held by Infant as Trustee or Mortgagee, 

217. Where a trustee entitled to or possessed of land, or entitled 
to a contingent interest therein, either solely or jointly with any. 
other person, is an infant, the Chancery Division of the High 
Court, and, in cases within their respective jurisdictions, a palatine 
or county court, may make an order vesting the land in any person, 
in any manner and for any estate, or releasing or disposing of the 
contingent right to any person (p). In any such case, if it is con- 
venient, the court may appoint a person to convey the land or release 
the contingent right ( 7 ). 

Where a trustee entitled to stock (r) or a chose in action, either 
solely or jointly with another person, is an infant, the court may 


fc) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 8. 

\d) See titles Buhial akd Okemation, Vol. Ill,, pp. 442 et aeg.; Ecclesias- 
tical Law, Vol. XI., pp. 723 et seg. 

U) See title Bubial and Cremation, Vol. III., pp. 507, 608, 615. 

( /) See ibid., pp. 400, 461. 

(o) Union and Parish Propeity Act, 1835 ^5 & 6 Will. 4, c. 69), s. 1. 

(A) See title Education, Vol.'XEI., pp 118 seq 

(•) See title Literary and Scientific Institutions. 

(k) Defence Act, 1842 (5 & 6 Vict, c. 94), ss. 10, 18; Ordnance Boaid Transfer 
Act, 1855 (18 & 19 Vict. 0 . 117), s. 4 ; Defence Act, 1860 (23 & 24 Vict. 0 . 112), 
8 . 11 . 

fZ) Crown Lands Act, 1829 (10 Geo. 4, 0 . 50), ss. 63 et seq. 

(m) As to the land of an infant being deemed settled land, see p. 94, post. 

(n) Housing of the Working Classes Act, 1890 (53 & 64 Vict. a 70), s. 74, 
which is substituted for the Housing of the Woiking Classes Act, 1885 (48 & 49 
Vict. c. 72), s. 11, referred to ana extended by the Settled Land Act, 1890 
(53 & 54 Viet 0. 69), s. 18 ; and see title Public Health and Local Adminis- 
tration. 

( 0 ) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), a. 40 (1), (4), 
(5) ; and see title Shall Holdings and Small Dwellings. 

p) Trustee Act, 1893 (56 & 57 Vict. c. 53), ss. 26, 46. 

q) Ibid., s. 33. See title Trusts and Trustees. 

V) Including fuUy paid-up shares and any fund, annuity or security transfer- 
able in hooks kept by any company or society or by instrument of transfer, 
either alone or accompanied by other formahtios, and any share or interest 
therein (Trustee Act, 1893 (56 & 57 Vict. 0 . 53), s. 50). 
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make an order vesting the right to transfer or call for a transfer of the 
stock, or to receive the dividends or income thereof, or to sue for 
or recover the chose in action, in any other person (s). 

Where a person possessed of or entitled to land, or a contiiTgent 
right in land, as a eacurity for money is an infant, the court may 
make an order vesting or releasing or disposing of the land or right 
in like manner as in the case ol*an infant trustee (t), 

Seot. 8. — ConveraiQn, 

218. Real property may be puvcliasod for an infant out of a fund 
in which ho is interested, which is capital money under the Settled 
Land Acts, 1882 to 1890 (a), or is otherwise impressed in equity 
with tlie character of realty (a), where the purchase is authorised by 
these Acts, or by the instrument under which the infant is interested 
in the money (b) ; and real property in which an infant is interested 
may be sold and converi'>d into money under the authority of the 
Settled Land Acta, 1882 to 1890(c), or of the instrument under 
which the infant derives title (d). 

Apart from these Acts a court of equity will not, as a rule, allow 
an infant’s realty to be converted into personalty, or personalty into 
really (c), and will not order the sale of an i ifant s realty even where 
it would be for his benefit{/). Accordingly, money in which an infant 
is interested, if it does not partake of the character of realty, cannot 
lawfully be invested in real property (g) ; and if real property in which 
an infant is interested is lawfully sold, the money arising from the 
sale will be impressed in equity with the character of realty (h). 

(«) Truatoo Act, 1893 (56 & 67 Vict. c. 63), s. 35 (1). Seo title Tkusts and 
Tiiustkes. 

(t) Trustee Act, 1893 (66 & 57 Viet. c. 53), s. 28. Sco title Mortgage. 

(m) (1882) 45 & 40 Vict. c. 38 ; (1884) 47 <fe 48 Vict. c. 18, (1887) 50 & 51 
Vict. c. 30; (1889) 52 & 63 Vict. c. 36; (1890) 63 & 64 Vict. c. 69; and aee title 
Se'itlements. 

(a) Fletcher v. Ashburner (1779), 1 Bn*. 0. 0., Appendix, 497, 499. As to the 
doctrine of conversion, see title Equity, Vol. Xlll., pp. 104 et aeq. 

{b) Settled Land Act, 1882 (45 & 46 Vict. o. 38), a. 21 ; Fief, char v. Aahhurnar, 
tupra, at p. 499. 

(c) Settled Land Act, 1882 (46 & 46 Vict. c. 38), ss. 3, 4, 69, 60. For Ibo 
purpose of devolution it retains ita character of realty {ibid., s. 22 (5)). 

(rf) Fletcher v. Ashburner, auiwa, at p. 499. Where trustees, who have power 
to sell an infant’s real property, d > not all agiee to do so, the couit will not 
order tho sale even though it would add to tho income of the estate {Gamden 
{Marquis) v. Murray (1880), 16 Oh. D. 161). 

(«) Rook v. Worth (1760), 1 Ves. Sen. 460, per Lord Hardwigke, L.O., at p. 461. 

(/) Calvart v. Godfrey (1843), 6 Beav. 97 ; lie De Teissier' a Settf^ Estates, 
Re De Teisaiei'e Trusts, De Teissier v. De Teissier, [1893] 1 Ch. 163, hut soo 
Inwood V. Tvryne (1762), 2 Edeu, 148, per Lord Henley, L.O., at pp. 162, 153 ; 
Ex •parte Orimstone (1772), Amb. 706, 708 ; Robmson v Robtnson (1854), 19 Beav. 
494. 

(y) Oibaon v. Scudamore (1726), 1 Dick. 45 ; Rook v. Worth, supra, per Lord 
Hardwigkb, L.O., at p. 461 ; Ex parte Bromfeld (1792), 3 Bro. 0. 0. 610, 
616; ITare v. Folhill (1805), 11 Ves. 257, per Lord Eldon, L.O., at p. 278. 
In a suitable case, however, the infant’s money has been authorised to be 
laid out in the purchase of land {Ashburton {Lord) y. Ashburton {Lady) (1801), 
6 Ves. 6), and, by way of salvage, in the improvement of his real property (Fe 
HoMehdd, Household v. Household (1864), 27 Ch. D. 663 ; Conway y. Fenton 
(1888), 40 Oh. D. 612). 

(A) Rook V. Worth, supra; Wears y. PolhiU, supra, at p. 278. Oompare the 
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Where, however, real property is directed by the court to be sold for Bmn. 8 . 
the purpose of paying costs, the balance of the proceeds after payment Convenl^ 
of the costs is personalty, and descends as personalty (i). An infant ® — 

wh(f is interested in property cannot elect to convert its character 
from personalty into realty or from realty into^personalty {k). 


Sect. 4. — Management and Application for Benefit of Infant, 
Stjb-Seot. 1.— 7n General. 

219. The powers of managing property in which an infant is 
interested, and of applying the income and, in some cases, the 
capital thereof for his benefit, vary according to circumstances. 
Where the infant is interested in the property under a settlement 
or will, any trusts or powers for providing maintenance or educa- 
tion for, or otherwise benefiting, him, lawfully created by the settle- 
ment or will, are exercisable in respect of the property {1). A power 
to apply income for the maintenance and support of an infant 
authorises its application for his education {m\ and may be exercised 
during his father’s lifetime in spite of the father’s legal duty to 
maintain the infant (n), if the terms of the power so direct (o) o^ 
authorise (p). If the power is discretionary, the father or mother 
cannot require it to ho exercised (q) ; and the father cannot obtain 
under it recoupment of sums paid by him for maintenance of the 
infant in the past (r). The trustees must exercise their discretion 
for the benefit of the infant, and are not to be deterred from 


Management 
of property 
and applica- 
tion for 
benefit of 
Infant. 


Indirect 
benefit to 
parent. 


statutory restiUs in Foster v. Foster (1875), 1 Ch. D. 688 (sale in partition 
action), and Kelland y. Ful/ord (1877^, 0 Uh. D. 491 (sale under Lands Clauses 
Consolidation Act, 1845 (8 & 9 Vict, c. 18) ). 

(t) Seeley v. Jayo (1717), 1 P. Wms. 389; Oarr v. Ellison (1786), 2 Bro. 0. 0. 
66; Van v. Barnett (1812), 19 Ves. 102, per Lord ELDOlf, L.O., at p. .111. 
Comparo //oward v. Julhind, [lvS91] W. N. 210, and Re A’orfon, Norton v, Norton, 
1900] 1 Oh. 101 (sales in partition actions at request of infant plaintiffs) ; and 
see title Equity, Vol. XIIl., pp. 112, 114. 


(/.•) Burgess v. Booths [1908] 2 Ch. 648, 0. A., following the general principle 
cognised in Steed v. Freece (1874), L. R. 18 Eq. 192; and see title Equiiy, 
[»1. XIIL, p. 111. 

(0 Hall V. Carter (1742), 2 Atk. 354 ; Lyddm v. Lyddm (1808), 14 Ves. 658 ; 
mter v. Prefer (1827), 6 L. J. (o. 3.) (CH.) 90; Meacher v. loung (1834), 2 


Harman v. Cayley, [1899] 1 I. B. 39. An account will not be ordered as to 
the mode in wmeh the trust or power has been exercised {Hera v. Hora (1863), 
33 Beav. 88). 

(m) Re Breeds* Will (1875), 1 Oh. D. 226, per Jebsel, M.E., at p. 229. 

(n) Seepp. 114, 116, post. 


(o) Mundy v. Howe (Earl) (1793), 4 Bro. 0. 0. 224 ; Meachw v. 7owng, supra, 
Stoacen v. Stodeen, supra; Kehewich v. Langston (1840), 11 Sim. 291 ; fVAits v, 
Orane (1854), 18 Beav. 571 ; Birch v. Sumner (1867), 3 Jur. (n. fl.) 712 ; Newton 
V. Curzon (18G7), 16 L. T. 696. 

■ (p) BerkiUiy v. Swinburne (1834), 6 Sim. 613 ; Hawkins v. Watts (1834), 
7 Sun, 199 ; Stephens v. Lawry (1842), 2 Y. & 0. Ch. Cas. 87 ; Brqphy v. BeBamy, 
supra; Makolmson v. Idalcolmson (1885), 17 L. B. Ir. 69, 0. A. 

ig) Thompson v. QHffin (1841), Or. & Ph. 317; Re Lofthouse, an Infant (1885). 
29 Oh. D. 921, 0. A. ; Re Bryant, Bryant v. Hickley, [1894] 1 Oh. 324. 

(r) Re Kerrieods TruOs (1871), L. E. 12 Eq. 422 ; Wilson ▼, Turner (1883), 22 
Oh. D. 521, 0. A., overruling Ransoms ▼. Burgess (1866), L. B.*3 Eq. 773. 
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doing what is for his benefit, because it is also a benefit to the 
father (s). 

A trust or gift for the maintenance and education of an infant, 
or for his use and benefit, if not expressly confined to his mincflrity, 
may extend to a ItAager period (t), and may confer on him a life 
interest (a^. Where a father by settlement or will provides for the 
maintenance of his infant children, the provision is assumed to 
be intended to continue until they attain full age (b), and not to 
cease, in the case of a daughter, on hen marriage under age (c). 
But it is otherwise where the mother is directed to maintain the 
children till they come of age, and a son marries and leaves the 
maternal roof (d). 

Where land is vested in an infant absolutely, his guardian has in 
law certain powers in respect of it (e) ; and certain powers have been 
created by statute in respect of land to which an infant, not being 
a married woman, is beneficially entitled in possession (/). 

Where stock, or money produced by the redemption of stock, is 
standing in tho name of an infant who is beneficially entitled thereto, 
the Chancery Division of the High Court, on the application of the 
guardian of the infant, or, if tliere is no guardian, on an application 
in any cause pending in the court, may or ler all or any part of the 
income of the stock or mone^' to bo paid to the guardian, or any 
other person, for the maintenance and education, or otherwise for 
the benefit of tho infant (</). 

Where property is held by trustees in trust for an infant, 
powers, in certain circumstances, of applying tho income for his 
maintenance, education, or benefit, have been conferred by statute (/t); 
and where these are not applicable, the Chancery Division of the 
High Court can, in some cases, by virtue of its inherent jurisdic- 
tion (i), direct the income to be applied towards the maintenance 
of the infant. 

(a) Ite Lo/thouse, an Infant (1886), 29 Ch. D. 921, 0. A., per Cotion, L.J., at 
p. 932. 

U) Elite V. Maxwell (1841), 3 Bear. 687, 694, 696 ; Longmore v. Elcum (1843), 
2 Y. & 0. Oh. Cas. 363 ; Carr v. Living {No. 2) (1864), 33 Bear. 474 , Scott v. 
Key (1865), 35 Bear. 291 ; Re Booth, Booth v. Booth, [1894] 2 Ch. 282; com- 
pare Breeds^ Wtll (1876), 1 Ch. D. 226. 

(a) Alexander v. M’Cullcofe (1787), 1 Cox, Eq. Cas. 391 ; Soamea v. Martin 
(1839), 10 Sim. 2S7 ; Lewie v. Lewee (1848), 16 Sim. 266 ; Yatee v. Maddan 
(l851), 3 Mao. & G. 632 ; Wilkins v. JodrdL (1879), 13 Ch. D. 664 ; Williame v. 
Papworth, [1900] A. C. 663, 667, P. C. 

(b) Chambers y. Oddwin (1805), 11 Ves. 1 ; Martin v. Martin (1866), L. E. 1 
Eq. 369, per Page Wood, V.-C., at p. 371 ; dissenting from Kime y. Welfitt 
(1830), 3 Sim. 633. 

(c) Chambera v. Ooldwin, supra; ConoUyy. Farrell (1845), 8 Boav. 347. 

(d) Staniland v. Stantland (1865), 34 Bear. 536. 

fe) See pp. 131 et aeq.,post. 

( / ) See pp. 87 et aeq., post. 

(y) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 32; Re 
Pongerard (1847), 1 Do G. & Sm. 426; lie Westwood (1865), 6 New Eep. 316. 
The income will be ordered to he paid to the father of the infant on his petition 
{Re Murphy, a Minor (1839), 2 I. Eq. E. 24 ; Rs Naish (1840), 9 L. J. (cn.) 262 ; 
Rs Ramon, Rarnon v. Ramon (1878), 27 W. E. 260). 

f A) See pp 88, 89, post. 

(») See pp. 89 et esq., post. As to the nature and extent of equitable juris- 
diction, see title -Equity, Vol. XIIJ., pp. 4 et seg. 
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Sub-Seot. 2. — Btatutory Powera of Management and Maintenance. SbciT. 4. 

220. Where an infant, other than a married woman, is beneficially Manage* 
entitled to the possession of land, whether under a settlement or msfit and 
will, or by descent O'), certain powers of management and main- AppUcation 
tenance in leference to the land are conferrftl by statute (A:) on 
the trustees appointed for the purpose by the settlement (i), if 
any, or, if there are none, then on the persons, if any, who are Management 
for the time being under the settlement trustees with power 
of sale of the land, ot of part thereof, or with pow’er of con- ^ly^hom 
sent to or approval of the exercise of such a power of sale(m); ex^Ssabie. 
or, if there are none, then on any persons whom, on the application 
of a guardian or next friend of the infant, tho court having juris- 
diction in the matter (n) appoints as trustees for the purpose (o). 

The trustees may enter into possession of and cr.rry on or superin- Extent of 
tend tho general management of the laud, with full powers as to the powers, 
timber and buildings thereon, including insurance against fire (p), 
as to the working of mines and quarries usually worked, as to the 
drainage and improvement of the land, and as to making allowances 
to and arrangements with tenants and others, determining tenancies, 
and accepting surrenders of leases and tenancies (q). Out of the 
income of tho land, including the produce of the sale of timber and 
underwood, the trustees must keep down any annual sum and the 
interest of any principal sum charged on tho land, and may pay tho 
6X2)011868 of management and other outgoings ()•). 


(/) lie Olover, [18911] 1 I. E. 337 j lie Cotdey, [1901] 1 Oh. 38 ; lie liradshav), 
[1904] 1 1. R 18. 

{k) Conveyancing and Law of Propel ty Act, 1881 f41 & 4d Viet c. 41), 8. 42. 

(^) This does not inolndo tiustees ni»pointod for tno purposes of the f:?ett]ed 
Liuid Acts {Re Ilelyar, Jlclyar v. Jieckctl, [1902] 1 Oh. 391). 

(m) Trustees appointed for the purjioses of tho Settled Land Acts ai'q not 
such trustees (tZud.J. 

(nj The juris»lictioii is vested in the Chancery Division of the High Court of 
Jiistii-e, and, iu the case of hind in tho County Palatine of Lancaster, in 
tho Comt of Chancery of tho CJounty Palatine (Conveyancing and Law of 
fh-oporty Act, 1881 (4 4 & 45 Viet. c. 41), a. 69). 

(«j Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 42; 
see Tulhill v. Tuthxll, [1902] 1 I. Jl. 429. If the infant's interest is in an 
undivided share of land, tho powers may be exercised iointly with tho pensons 
entitled to or having powers over the other undivided share or shares (Con- 
veyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 42 (6)). 
iiio Act does not override tho expression of q contrary intention in the 
insti'ument under which the infant is entitled, and takes efFoct subject to its 
terms and provisions {ibid., a. 42 (7)), and does not apply where tho instrument 
came into operation before 1st January, 1882 (iTu'd., s. 42 (8)). Whore these 
powers are not conferred, or are not exercised, tho lights of entry into 
possession and management of the land rest with tho infant’s guaidian (see 
pp. 131, 132, 

(p) A remainderman can insist on any policy moneys recovered being emended 
in rebuilding under the Fires Prevention (Metropolis) Act, 1774 (14 Goo. 3, 
c. 78), s. 83 ; see title Insurance, p. 542, poaf ; and an infant tenant for life is 
not entitled to a charge for the sum so expended {Re Quuke'e TrtuUt PoUimore 
V. Quicke, [1908] 1 Ch. 887). 

{q) Conveyancing and Law of Property Act, 1882 (44 & 46 Viet o. 41), 
s. 42 (1), (2). Where tho infant is impeachable for waste, the trustees are 
not to oominit waste, and are to cut timber on the terms and under the 
restrictions to which the infant would have been subject if of full age 
(•Md.,8.42(2)). 
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(a) This discretion extends to giving past maintenance out of accrued income 
{Be Pitts' Settlement, Colhna v. Ptita, [1881] W. N. 226). Where trustees have 
not exercised their discretion, or have exercised it under a mistake, past 
maintenance may he allowed (A/a6er/y V. Tar ton (1808), 14 Ves. 499; Stojfford 
V. Canterlury {Ltyrd) (1840), 11 Sim. 82, 99; Re WelU, Wdla v. IlWto (1889), 
43 Oh. D. 281). 

(<) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet, c, 41), 
s. 42 (4). 

(u) Ihid.f s. 42 (6). All or any of the accumulations may be apj^lied as 
income of the cuixent year (ibia.),^ Subject to an^ such application the 
accumulated fund will belong to the infant absolutely in case of attaining full 
age. If, being a female, she marries, it will belong to her for her separate use, 
and her receipt after marriage will, even before she attains full age, be a good 
discharge for it. In case of the infant dying under full ago, and, being a female, 
without having boon mained, then, if the infant was, under a settlement, tenant 
for life or by purchase tenant in any entail, the fund is to be held on the trusts, 
if any, declarod of the fund by the settlement; but, if no such tnists aie 
declared, or the infant was entitled to the land by descent and not by purchase, 
or was tenant thereof in fee simple, absolute or determinable, the fund is to be 
held in trust for the infant’s personal representatives as part of his or her 
personal estate {ibid.). As to the administrative duties of trustees generally, 
see titles Settlements ; Tkusts and Thutsees. 

(а) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), s. 43 ; 
Be Moody, Woodrojje v. Moody, [1896] 1 Ch. 101. A direction U) accumulate 
the income is not an expression of a contrary intention {Re Thatcher’e Truata 
(1884), 26 Ch. D. 426). A gift of residue wliich would include the income may 
be a sufficient contrary intention {Re Dickson, Hill v. Grant (1886), 29 Ch. D. 
331, C. A., per Fay, li.J., atp. 339) ; and a gift of an immediate life interest 
will prevent accumulations of income becoming the property of remaindermen 
by virtue of the Conveyancing and Law of Property Act, 1881 (44 & 46 Viot. 
c. 41), s. 43 (2) {Re Humphreys, Humphreys v. Levett, [1893] 3 Ch. 1, C. A.). 
For form of direction in a will that the statute is to apply as if the testator stood 
in loco jparentis to the infants, see Encyclopcedia of Forms and Precedents, 
Vol. XV., p. 617. 

(б) Including an executor where a testator has made a bequest to an infant 
absolutely {Re Smith, Htnderaon-Rm v. Hitchins (1889), 42 Ch. D. 302), and an 
administrator with ^e will annexed (i2e Adams, Verrier v. Haskins, [1906] 
W. N. 220) ; and see title Fxeoutobs and Administbatobs, Vol. XIV., 
p. 273. 

(c) Conveyancing and Law of Property Act, 1881 (44 & 45 Viot o. 41), s. 43. 

[d) Re Medlock, Ruffle v, Medlock (1886), 66 L. J. (oh.) 738; Re I^rton^s Will, 
Sanksy. Heaven, [1892] 2 Oh. 38 ; Re Adams, Adames. Adams, [1893] 1 Oh. 329; 
Be Clements, Clements v. Pearsall, [1894] 1 Ch. 665 ; Re Woodin, Woodin v. Glass, 
[1896] 2 Ch. 309, 0. A. ; Jefery, Arnold v. Burt, [1896] 2 Oh. 677. 


The trustees at their discretion («) may further apply any income 
which they think proper, according to the infant's age, for his 
maintenance, education, or benefit, or may pay it to his parent or 
guardian to be applied for that purpose (t). 

The residue of fne income is to be invested and accumulated 
in securities authorised by the settlement, if any, or by law for the 
investment of trust money, and the trustees have power to vary 
investments (ii). 

221. Subject to the provisions of the instrument under which 
the interest of the infant arises, and so far as a contrary intention 
is not expressed in it (a), trustees (b) have by statute (c) certain powers 
of maintenance where property is held by them in trust for an infant, 
cither for life or for any greater interest, and whether absolutely, or 
contingently on his attaining full age, or on the occurrence of any 
event before hie attaining full age (3). These powers do not arise 
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where the interest of the infant depends on an event which may Sbot. !. 
not occur until after he has attained full age («); nor where the M|Qa^ 
infant on attaining full age becomes entitled to the capital of the and 

property only, and not to the interest accrued during his AppUcatlon 
minority (/) ; but they do arise when the infant has a life interest 
determinable on bankruptcy or attempted alienation (g). * 

Where the powers arise, the trustees may at their discretion Applicattop 
pay to the parent or guardian, if any, of the infant, or otherwise o* moome. 
apply for or towards •his maintenance, education, or benefit, 
all or any part of the income of the property, whether or not 
there is any other fund applicable to that purpose, or any person 
bound by law to provide for his maintenance or education (Ji). 

The residue of the income is to be invested and accumulated in 
securities sanctioned by the settlement, if any, or authorised by law 
for the investment of trust money ; and the accumulations are to be 
held for the benefit of the person who ultimately becomes entitled to 
the property from which they arise (i). But the trustees may at any 
time, if they think fit, apply all or any of the accumulations as if 
they were income arisfing in the then current year (j), 

222 . Deposits in the post office savings bank in the name of an Application 
infant under seven years of age may be paid out for his mainten- 

ance, education, or benefit, where the Postmaster-General is satisfied saving bank, 
that they are urgently needed and will be applied for that 
purpose (/c). 

Sitb-Seot. 3. — Orders of Court as to Maxntenance. 

223 . The Chancery Division of the High Court has jurisdiction Powereof 

with respect to the income of property belonging to or held in trust ^ 

for an infant, to take care of it and apidy it for his maintenance or 
otherwise for his benefit, and accumulate any surplus not required 

to be so applied (/). But where the property is vested in trustees, 

(e) He Judidu's Trusts (1884), 25 Ch. D. *743, 749; Re Abrahams, Abrahams 
V. Bendon, [1911] 1 Gh. 108. 

(/) Re Dickson, Hill v. Grant (1885), 29 Ch. D. 331, C. A.; Re Ilolford, 

Holford V. Holford, [1894] 3 Ch. 30, C. A., per Kay, L.J., at p. 52, ovorr'uliug 
Re Jeffery, Burt v. Arnold, [1891] 1 Ch. 671. 

{g) Re Long, Lovegrove v. Long, [1901] W. N. 166. 

(A) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 

00 43 (1) ; Re Buckley's Trusts (1883), 22 Cb. D. 583 ; Re WelU, WeOs 

V. WeUs (1889), 43 Ch D. 281; Re Humphreys, Humphreys v. Levett, [1893] 

3 Ch. 1, 0. A. ; Re Bowlby, Bowlhy v. Bowlby, [1904] 2 Ch. 685, 0. A., per 
Bomer, L.J., at p. 710 ; overruling lie Scott, Scott v. Scott, [1902] 1 Ch. 918. 

(y) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41>, 
s. 43 (5). It has Men held that past accumulations may he applied towards 
past maintenanco (Re Pitts’ Settlement, Collins v. Pitts, [1884] W. 5f. 225). 

(A) Savings Banks Act, 1887 (50 & 61 Viet. o. 40), s. 1; Post Office Savings 
Bank Kegulations, 1900, reg. 27 (3) (Statutory Kules and Orders Bevised, 

Vol. XI., Savings Bank, p. 64). 

(0 Wdlesley v. Welleney (1828), 2 BIL (n. 8.) 124, H. L., per Lord 
•Rku bsuau! , at pp. 133, 134; Coster v. Coster (1836), 1 Keen, 199; Re Allan, 

Havelock y.EaveM (1881), 17 Ch. D. 807 ; Re Smeed (1886), 2 T. L. E. 535. As 
to the income of stock, or money produced by the redemption of stock, standing 
in the name of the infant, see p. 86, ante. As to orders of court generally, see 
title JupoMENTB AEP ORDERS. When the property does not exceed £500 the 
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upon whom a power has been expre.ssly conferred of applying at 
their discretion all or any part of the income for the maintenance, 
education, or benefit of the infant (7a), the court will not override 
or interfere with that discretion, if the trustees actually exercise 
it (71), and are not^ manifestly doing so in a manner prejudicial 
to the infant’s interests (o). If there are two funds producing 
income available for maintenance, and there has been no exercise 
of discretion on the subject by trustees who are invested with the 
discretion, the court will order maintenance from the income of the 
fund from which it is most for the benefit of the infant that he 
should receive it (p). 

Maintenance will be ordered out of income directed to be 
accumulated, wliero there appears to be a paramount intention that 
the infant shall bo suitably maintained (<7). 

In exceptional cases (r), where the income is insufficient, the 
court has directed maintenance for an infant or some other outlay 
for his benefit to be provided out of the corpus of his personal 
property («), and even, where necessary, by a charge on his real 
property (a). T 3 ut the corpus of real property will not be charged 


county ooui’t has jiiii'^diction (County Courts A(- , 1888 (51 & 52 Viet. 0 . 43), 
8. 67 (6)). As to monov recovered by an infant in the county court, seo title 
County Courts, Vol. VJIL, p. 497. 

(m) yee p. 86, ante. 

(n) TTi/eon v. 7urner (1883), 22 Ch. D. 621, 0. A. ; lie Wefle, IVelte v. Welh 
(1889), 43 Ch. D. 281, per Nortii, J., at pp 286, 287. 

( 0 ) BropJnj V. licllamy (1873), 8 Ch. App. 798 ; Re Hodges, Davey v. Ward 
(1878), 7 Oh. D. 764; Re Lofthouse, an Injant (1886), 29 Ch. D. 921, 0. A. ; Ke 
Bryant, Bryant v. Ihcldey, [18911 1 Ch. 324. 

(p) Foljamhey. Willoughhii (1821), 2 Sim. & St. 165; Lxicas v. King (1863), 
11 W. It. 818; Martin v. MarUn (1866), L. K. 1 Eq. 369; Re Wells, Wells 
W^la, supra, per North, J., nt jp. 286, 287. ft will bo ordoiod out of the 
income of a fund in which the infant has a defeasible or limited interest 
rather than out of pioporty to which ho is absolutely entitled {RavenhiU v. 
Dansey (1723), 2 P. Wms. 179; Bruin v. Knott (1845), 1 Ph. 572; Lygoxt v. 
Coventry {Lord) (1845), 14 Sim. 41; Methold v. Tuiner (1851), 4 De G. & Sm. 
249 ; Fuzley v. Uyder (1872), 41 L. J. (0I[.) 583) ; except whcio the inooino of 
one fund is expressly directed to be only applied for his maintenance so far as 
actually necessary {Rawlins v. Goldfrap (1800), 5 Ves, 440). Compare Guhor 
V. Gisborne (1877), 2 App. Oas. 300, where the trustees had an “ uncontrollable 
discretion,” 

{q) Re Allan, Ilavclorky. Hareloek ^1881), 17 Ch. D. 807 ; Re Collins, Collins v. 
Collins (1886), 32 Ch. D. 229;, Re Alford, Hunt v. Parry (1886), 32 Oh. D. 383 ; 
Re Walker, Walker y. Duneombe, [1901] 1 Ch. 879; and see Re Cvlgan {Infanta) 
(1881), 19 Ch. D. 305. 

(r) Walked v. WethereU (1801), 8 Ves. 473. A trustee has no power to break 
in upon the capital unless expressly authorised to do so by the terms of the 
trust {ibid., at p, 474). 

(«) Barlow v. Grant (1684), 1 Vem. 265 ; Harvey v. Harvey (1722), 2 P. Wms. 
21 ; Ex parte Green (1820), 1 Jao. & W. 263 (where the property was very 
small); Re Swift, Ex parte Swift (1828), 1 Russ. & H. 575; Re Chambers, 
Ex parte Chambers (1829), 1 Buss. & M. 577 ; Fentiman v. Fentiman (1842), 13 
Sim. 171; Bridge v. Brown (1843), 2 Y, & 0. Ch. Ois. 181 ; Farrance v. Viley 
(1862), 21 L. J. (CH.) 313 (whore the property was nnder £20) ; Re Lane (1853), 
17 Jut. 219 ; Re Clarke (1853), 17 Jur. 362; Re Welch (1854), 23 L. J. (OH.) 344. 

(a) Ex parte Whitehead (1828), 2 Y. & J. 243 ; Fentiman y. Femiiman, supra; 
Re Corkers, Minora (1846), 3 Jo. & Lat. 377; Re Allen (1850), cited in Re 
Howarth (1873),. 8 Ch. App. 415, 417, n. (6) ; NottUy v. Palmer, Nektley v. Ndtley 
(1805), 11 Jur. (n. 8.) 968 ; Re Howarth, eupra. But the charge will not, in his 
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where the infant has only an estate in tail or some other limited 
interest (6). 

"V^^ere necessary, maintenance may be ordered out of capital or 
income in which the infant has only a reversionary or a contingent 
interest (c). But if the interest be taken under a will, the testator s 
creditors will be safeguarded (d) ; * and where recourse is had to 
income or corpus to which the infant is not absolutely entitled in 
possession, its recoupment, in the interest of parties who are 
prejudiced by the transaction, will be secured by a policy of assur- 
ance on the life of the infant (e), or by a charge on any interest in 
icmainder which he may have in the property (/). 

224. The court will not relieve the father of his legal duty to 
maintain his infant children {g) by directing maintenance out of 
their property (//), unless he is not in a position to maintain them 
in a manner suitable to their expectant fortunes (i). 

Where maintenance is allowed, the amount will depend upon 
the age, position, and fortune of the infant {k). The court will 


flbhciice, bind tho pei’son on wlioin tbo estate will descend as heir, if the infant, 
dies before attaining full ago {Re Jloivarth (1873), 8 (?h. App. 415, 418). 
lie Eowarth, supraf was appiirently decided on tbo ground that a judgment 
might be obtained against the infant for neceosaiios supplied to him by which 
his inhoiitance would be bound {ibtd., per Jawks, L J., at p. 418). It went to 
the very verge of the law, and perhaps beyond it {Cadman v. Cadman (1886), 
33 Ch. D. 397, 0. A., per Linuley and JiOPES, h.JJ„ at p. 401). See alsri 
JCx parte AVKcp (1810), 1 Ball & 13. 405. 

(5) lie Jlamtlion {Injf’unts) (1885), 31 Ch. 1). 291, 0. A. ; Cadman v. Cadman^ 
mpra ; lie HanibrouglCe Estate, llamhrongh v. Ilamhruuyh, [1909] 2 Ch. 
020 . 

(c) Kilmwater v. Koel (1834), 4 L. J. (cu.) 52 ; Re I/aye, Ex parte JJaye 
(1849), 3 l)e G. & Sm. 485 ; JJe Wtltey. J\ilin (1672), L. E. 14 Bq. 251 ; oven 
whore such income is directed to bo accuinulutod (Re Cvlyan {Infants) (1881), 19 
Ch. D. 305). 

{d) Revel Watlcinson (1748),! Vos. Son. 93, per Lord Hakidwiokb, L.C., at 
p. 95. 

(e) Re Arhurkle (1866), 14 W, E. 535; Re Rohiiison (Ewa), an in/anf (1868), 
16 W. E. 1106; De U t«e v. Palin, supra ; Re Rrine, an Infant (1882), 30 W. E. 
922 ; Re Tanner (1884), 53 L. J. (ci[.) 1108, per Kay, J., at p. 1110. 'llio order 
m Re Arbuckle, supra, is set out in 2 Seton, Judgments and Orders, 6th ed.. 


])p. 1002 et seg. 

(/) Fentiman v. I'Vnftman (1842), 13 Sim. 171; Re Cvlyan {Infants), supjra; 
Re Tanner, supra, per Kay, J., at p. 1110. 

(o) Soepp. 114, 116, pewf. 

(A) Jackam v. Jackson (1737), 1 Atk. 613, 515 ; Ratler v. Butler (1743), 3 Atk. 
68, 60; Barley v. Barley (1746), 3 Atk. 399; Andrnvs v. Partinyton (1790), 2 
Cox, Cas. 223. There is no similar obligation on tho mother during the 
fatiier’s lifetime (//a/ey v. Eaiwiwfcr (1819), 4 Madd. 275; Ilodyens v. Uodyens 
(1837), 4 Cl. & Fin. 323, H. L.); or after his death {Bouglca v. Andrews (1849), 
12 Beav. 310). 

(*) Buckworth v. Buckworih (1784), 1 Cox, Eq. Cas. 80 ; Haley v. Bannister, 
supra] Re Wtlliama, Ex parte Willtams (1846), 2 Coll. 740. If the infant’s 
fortune is large, a liberal view will bo taken of the father’s position {Jervoise 
V. SHk (1813), Coop. G. 52 ; Re WUliama, Ex parte Wdliama, supra; Re Allan, 
Havelock v. Ilavehrk (1881), 17 Oh. D. 807). 

{k) Ex parte Petre {1802), 7 Ves. 403; Kay v. Johnston (1856), 21 Beav. 536, 
per Eomilly, M.E., at pp. 637, 538 ; Origgs v. Otbsony Maynard v. Oihsan 
(No. 2), Ex parte Maynard (1866), 14 W. E. 638 ; lie Allan, Havelock v. Havdodt, 
eupra; BeCoUine, Collina v. Cdlina (1886), 32 Ch. B. 229 ; Barpesy. Ross, [1896] 
A. 0. 626 ; Re Walker, Walker y. Buncombe, [1901] 1 Oh. 879. The amount may 
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take into consideration the pecuniary position of the infant’s 
father (i), or mother (m), and also the interests of his brothers or 
sisters, who are otherwise insufficiently provided for, and jnay 
benefit by the allc^js^ance (n). The court may allow a larger sum 
than is actually required for his maintenance (o), and, if his 
interests so require, a further ‘amount will be directed, notwith- 
standing that maintenance has been expressly provided for him 
under a settlement or will ( p). 

On the same principles as regulate directions for future 
maintenance, the court will direct the recoupment of sums advanced 
for the past maintenance of the infant by his father ( 5 ), or 
mother ('/•), or other relatives (s), or by executors or trustees (f)* 
or a stranger (ti), except where the advances must be regarded as 
having been made by way of gift (a). 

Sub-Seot. 4 — Advancement out of Capital. 

225. An advancement for placing the infant out in life, or 
otherwise for a special benefit to him, as distinct from ordinary 
maintenance and education (5), may be made by a trustee in suit- 
able cases out of the capital of the personal estate in which the 
infant has a vested or presumptive or contingent interest, where it 
is authorised by the terms of the trust (c), and by the Chancery 


be increased os the infant grows older (Nunn v. Harvey (1848), 2 De G. & 6m. 
301). 

(t) HiU V. Chapman (1787), 2 Bro. 0. 0. 231 ; Jervoise'9. Silk (1813), Coop. G. 
62 ; lie Allans Uavdock v. ifavclode (1881), 17 Ch. D. 807. But a. direct benefit 
wiU not be given to the father out of an infant’s pioperty {Be Stables (1852), 21 
L. J. (cn.) 620). 

(n) Jtoach V. Oarvan (1748), 1 Ves. Sen. 167, per Lord Habdwicke, L.C., at 

f ). 160; Heyaham y. Ileyaham (1786), 1 Cox, Eq. Cas. 179; Barnes v. 

1896] A. 0. 625. 

(n) Lanoy v. Athol {Duke and Duchess) (1742), 2 Atk. 4.44, per Lord Hakd wicke, 
L.C.,atp. 447 ; Tweddell v. Tweddell (1822), Turn. & E. 1, per Lord Eldon, 
L.O., at p. 13 ; Welleslni v. Beaufort {thike) (1827), 2 Buss. 1, per Lord Eldon, 
L.O., atp. 28; Re Wtld (a Person of Unsound Mind) (1882), 20 Ch. D. 461, 
0. A., per Jkssel, M.E., at j). 457 ; Re Walker, Walker v. Buncombe, [1901] 1 
Ch. 879. The interests of an illegitimate brother of the infant have even bo^n 
considered {Bradshaw v. Bradshaw (1820), 1 Jac. & W. 647). 

(o) Brown v. Smith (1878), 10 Ch. G. 377, 381, 0. A. ; Re Lofthouee, an Infant 
(1886), 29 Ch. D. 921, 932, C. A. 

{p) Ayrisworth v. Pratchett {4S01), 13 Ves. 321 ; Re Walker, Walker v. Buncombe, 
supra. 

{(f) Reeves v. Brymer (1801), 6 Ves. 425; Sherwood v. Smith (1801), 6 Yes. 
454; Ex parte Burlington (1809), 1 Ball & B. 240; Parsons v. Peters (1865), 11 
Jur. (N. 8.) 160 ; Re Hodges, Bavey y. Ward (1878), 7 Ch. D. 764. 

(r) Cosier v. Coster (1836), 1 Keen, 199; BrvAn y. Knott (1843), 12 Sizn. 436, 
456 ; Brown y. Smith, supra. 

(s) The amount has been recouped to a brother {Boycot y. Cotton (1738), 1 
At£. 552, 556, 557), and to a brother-in-law (Re Welch (1854), 23 L. J. (on.) 
344). 

(t) Sisson V. Shaw (1804), 9 Ves. 286 ; Collie y. Blackburn (1804), 9 Ves. 470; 
Maherly y. Turton (1808), 14 Ves. 499. 

t Marlow y. Piyield (1719), 1 P. Wms. 558. 

Re CottrdVs Estate, Joyce y. Cottrell (1871), L. E. 12 Eq. 666. 

Walker y. Wdherdl (1801), 6 Ves. 473, 474 ; Simpson v. Brown (1866), 

* Xt. 312. * 

(e) Re Aldridge, Abram y. Aldridge (1886), 66 L. T. 664, 0. A. 
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Division of the High Court vfiut of capital in which the infant has swrr, 4 . 
an absolute interest (d)^ or, with the consent of the other persons 
intei;eBted, out of capital in which he has less than an {^solute meat and 
interest (e). The court, however, has no power ^to charge the real ^pUcatlon 
estate of an infant for the purpose of his advancement (/). The 
mere conferring of “ a power of advancement ” upon trustees, without 
specifying the property out of which the advancement is to be made, Extent of „ 
does not authorise it to be made out of capital to which the infant 
would otherwise have no tight (^). 

The word “ advancement ” is properly appropriate to an early 
period of life (h) ; but a power of advancement is often so worded 
as to include any other benefit, and its operation is sometimes 
expressly extended beyond infancy (i). Such extension must, 
however, bo expressly authorised (j). If a trustee without express 
authority makes an advance, for a proper purpose, out of capital to 
which the infant is absolutely entitled, the advancement will be 
sanctioned (k). If the infant was only entitled to the capital con- 
tingently on his attaining full age, the advancement will be allowed 
if the infant attains full age (2); but if he dies during minority, the 
trustee will be liable to account for the advance to the person who* 
thereupon becomes entitled to the property (m). 

226. The advancement must not be merely to put money into Purpose of 
the infant’s pocket (??), but must be for a definite purpose for the wivancoment. 
infant’s benefit (o). 

The advancement must be replaced, if it is not applied to the Faiiun of 
intended purpose through the default or negligence of the trustee purpose. 


(d) Walker v. Wetherell (1801), 6 Vee. 473, 474 , Gbant, M.R., at p. 474 ; 
Curtia V. Curtis, [1901] I. 11. 374. 

(e) Evana v. Maaaey (1820), 1 Y. & J. 196. In Franklin v. Green (1690), 2 Vera. 
137 (as explained in Lowin on Trusts, lllh ed., pp. 718, 719, n. (a)), the 
advancement of an infant who died before attaining full age was sanctioned as 
against hia brothers and sisters who took his share in the capital by survivorship, 

(/) Re De Teissier^ a Settled Eatatea, Re De Teiaaier'a Trusts, De Teissier v. 
I/e Teissier, [1893] 1 Ch. 153. 

{g) Be Aldridge, Alrram v. Aldridge (1886), 55 L. T. 554, 0. A. 

(A) Re Kershaw's Trusts (1868), L. B. 6 Eq. 322, yer Malins, V.-O., at p. 323. 
(t) Ibid.; Lowthcr v. Bmtindc (1874), L. E. 19 Eq. 166; Re Breeds' Wdl 
(1875), 1 Ch. D. 226. 

(j) Clarke v. Hogg (1871), 19 W. R. 617. 

(A) Worthington y.M'Craer (1856)-, 23 Beav. 81, per Bomilly, M.B., at p. 85. 
But the advance will not bo sanctioned where the infant's father is the 
trustee {Barley v. Barley (1746), 3 Atk. 399). 

(2) Worthington v. M'Crae^', supra. 

(m) Ihtd., at pp. 86, 86. 

(n) Rf^per-Curzon v. Roper-Curzon (1871), L. E. 11 Eq. 452, per Lord 
Bomilly, M.B., at p. 453. 

(o) It has been allowed for purchasing a commission in the army {Cope v. 
TF»277iof (1771), cited in Thompson v. Thompson (1844), 1 Coll. 381, 396, n. (a); 
Evans v. Massey (1826), 1 Y. & J. 196 ; Lawrie v. Barikes (1858), 4 K & J. 142) ; 

J mtting out as apprentice {Swinnode v. Crisp (1681), Freem. (OH.) 78; Frardc- 
in V, Green, supra; Simpson v. Brown (1865), 13 W. B. 312 ; Curtis v. Curtia, 
supra) \ emigrating {Re England (1830), 1 Buss, ft M. 499 ; Be Salter's Trusts 
(1866), 17 L Ch. IL 176); purchasing an outfit (Be IfefcA (1864), 23 L. J. 
(ch.) 344); furnishing a nouse {Perry v. Ferry (1870), 18 W. B. 482); pro- 
viding on marriage a settled fund to yield income {Roper-Ourzon v. Roper- 
Curzon, SKpra). 
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making it(p); but not if, immediately after its having been so 
applied^ the purpose fails owing to circumstances over which be 
has no' control (q), • 

• Sect. 5. — Settled Land, 

Sub-Seot. 1 . — Statutory Settlement where Infant absolutely Entitled, 

227. Land to which an infant is entitled in possession (r) in his 
own right is for the purposes of the SeAtled Land Acts, 1882 to 
1890(8), settled land (0, and is subject to all the provisions of these 
Acts with reference to settled laud (a); the infant bding deemed 
tenant for life thereof (6). 

Sum-Sect. 2.— Dealings with Settled Land. 

228. In the case of an infant’s land which is thus settled 
land(c), and also where a tenant for life, or a person having 
the powers of a tenant for life under the Settled Land Acts, 1882 
to 1890 (d), is an infant, or whore an infant would, if he were of full 
ago, be a tenant for life, or have the powers of a tenant for life (<;), 
the powers of a tenant for life under these Acts(/) may bo 
exercised on behalf of the infant by the tv.istees of the settlement, 
or, if there are none, by such persons and in such manner as the 
court on the application of a testamentary or other guardian or next 
friend of the infant either generally, or in a particular case, orders {g). 


(j») Simpson V. Jiiinoii (1805), 13 W. R. 312. 

(a) Latorifv. Bankes (1858), A K. & J. 142, where the commission purchtiKed 
with the advancement was sold a few months afterwards. 

(r) Including an infant having a vested estate liable to be divested in case of 
death before attaining full ago {Re James' Settled Estates (1884), 32 W. R. 8U8), 
and the infant heir of one j>artner in a partnership owning land {Re Wells (1883), 
31 W. R. 704), but not an infant having only a coutiiment interest {Re Horne's 
Settled Estate (1888), 39 Ch. D. 84, C. A., per NoiiTU, JT, at p. 89). 

(s) (1882)46 & 46 Viet. c. 38; (1884) 47 & 48 Viet. c. 18; (1887) 50 & 61 
Vict. c. 30 ; (1889) 52 & 63 Vict. c. 36 , (1890) 63 & 64 Viet. c. 69. 

{t) Settled Land Act, 1882 (45 & 46 Vict. o. 38), s. 69. 

(а) Ibid. See title Settlements. 

(б) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 69, Except where tlie 
infant has only a contingent interest in the land (lie Liddell, Liddell v. Liddell 
(1882), 62 L. J. (cH.) 207; Re Horne's Settled Estate, supra; Re Sparrow's 
Settled Estate, [1892] 1 Ch. 412), and except also, perhaps, where the infant is a 
married woman (see note (/<)f.P’ post). The application of the powers and pro- 
visions of the Settled T^and Acts, 1882 to 1890 (see note («), supra), to the lands 
of infants has practically supersedod the provision of the Conveyancing and Law 
of Property Act, 1881 (44 & 45 Vict. c. 41), s. 41, that land to which an infant 
is entitled in his own right for an estate in fee simple, or for any leasehold 
interest at a rent, is to be deoiled a settled estate within the Settled Estates 
Act, 1877 (40 & 41 Vict. c. 18) ; and see title Settlements. 

(c) See note (O* «apra. 

(d) See note {s), supra. 

(e) See Settled Land Act, 1882 (46 & 46 Vict. c. 38), s. 68. 

(f) Ihtd., as. 3—20, 25—31; Settled Land Act, 1890 (53 & 64 Vict. o. 69), 
SB. 6 — 12 ; and title Sextt.£ments. 

(.9) Settled I^d Act, 1882 (46 & 46 Vict. 0. 38), s. 60. The persona 
appointed by the court to act as trustees may be empowered to sell the infant’s 
land out of court, if a sole appears to be for too benefit of the infant {Re Price, 
Leighton y. Price (1884), 27 Oh. B. 662). For form of conditional contract for 
•ale of land of mtant absolutely entitled, where there are no trustees of the 
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Bui: it is doubtful whether t|iese powers are exercisable where the 
infant is a married woman (h). ^ S^ad 

The trustees of the settlement, for the purposes of the settled Land . 
Land Acts, 1882 to 1890 (i), are not constituted trustees with power powera of ’ • * 
of sale of the settled land within the meaning of tlio Conveyancing trustees as . 
and Law of Property Act, 1881, e. 42 (k), so as to entitle thorn to enter . 

into possession of the land during a minority and hold it as against g^ardim. 
the testamentary guardian of the infant (1 ) ; but they can exercise ’ * , 

their powers without thtf consent of the testamentary guardian (m). 

Where in the absence of trustees of the settlement persons Exercise of 
are authorised by an order of court to exercise the powers of a levers by., 
tenant for life on behalf of an infant during his minority in relation i,y 

to the sale of land, and to carry out a certain sale (n), it is not 
necessary to appoint trustees of the settlement for the purpose of " ' . v 

receiving notices of the sale (o) ; but the order in such a case ought 
to direct that the purchase-money be paid into court ( p). 


Sect. 6. — Registered Land. 

229 . Where a person who, if not under disfibility, might havo Power of 
made an application, given a consent, done an act, or been party to 
a proceeding, in relation to any land or charge under the Land J^ant. 
Transfer Acts, 1875 and 1897 (q), is an infant, his guardian may 
act on his behalf in the same manner as he himself, if free from 
disability, might have done in those respects, and may otherwise 
represent him for the purposes of these Acts (?•). Where an infant 
has no guardian, the court may appoint a guardian to act on his 
behalf for such purposes, and may from time to time change the 
guardian (k). 

The provisions of the Trustee Act, 1893(0, with respect to infanl^'' • 
infant trustees and mortgagees and the making of vesting orders, trusteca and 
apply to registered land and charges {a). mortgagees. 

The option which is given to a tenant for life of deciding infant tenant 
W'hether settled land shall bo registered in his name, or, where there 
are trustees with power of sale, in the names of those trustees, or, 


settleineut, seo Encyclopaedia of Forms and Precedents, Vol. Xtl , p. 200 ; aud 
for form of conveyance oy trustee, eeo ibid., pp, 52(5, 718. 

(/i) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 61 (1). 

(♦) See note (a), p. 94, ante. 

(A) 44 & 45 Vict. c. 41 ; see pp. 87, 88, ante. 

h) Re Helyar, Ilelyar v. Beckett, [1902] 1 Ch. 391. 

fm) Re Newcastle's {Duke) Estates (1883), 24 Cb. D. 129, 142. 

(n) See note (y), p. 94, ante. 

(o) Under the Settled Land Act, 1882 (45 & 46 Vict. c. 38), b. 45, 

(p) Re Dudley’s {Countess) Ccyntract (1887), 35 Ch. D. 338. 

(q) 38 & 39 Vict. c. 87 ; 60 & 61 Vict, c. 65. 

(r) Land Transfer Act, 1875 (38 & 39 Vict. c. 87), s. 88. As to registered 
land generally, see title Real Phopesty axd Cir.vTTELS Real. 

l e) Land Transfer Act, 1875 (38 & 39 Vict. c. 87), s. 88. 

0 66 & 57 Vict. 0 . 53. 

|a) Land Transfer Act, 1875 (38 & 39 Vict. c. 87), b 85. The Trustee Act, 
1893 (66 & 57 Vict. c. 53), is now substituted for the Acts referred to in the 
Land Transfer Act, 1876 (38 & 39 Vict. c. 87), s. 86 (seo Interpretation Act, 1889 
(52 & 53 Vict. c. 63), s. 38 (1) ) ; and see title Trusts akd Tbustsbs. 
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seot. 6. where there is an overriding power of appointment of the fee 

Begl^ed simple, in the names of the persons in whom that power is 

Land. vested (b), is exercisable in the ease of an infant tenant for life by 

his guardian (c). 

Infant 230. Where a doubtful question, either of law or fact, arising 

In^doTbSui examination of the title to land in which an, infant is 

question of interested, is referred by the registrar for the opinion of the High 

law or fact. Court of Justice (d), any other person interested in the land may 

apply to the court, as defined by the Land Transfer Act, 1875 (e), 
for a direction that the opinion of the court to whom the case is 
referred shall be binding upon the infant (/). The court to whom 
the application is made may, if necessary, appoint a guardian to 
appear on behalf of the infant ; and, if it is satisfied that the interests 
of the infant will be sufficiently represented in any case, it makes 
an order declaring that the infant shall be conclusively bound ; 
and ho is thereupon conclusively bound by any decision of the court 
having cognisance of the case(^). 

Sect. 7. — Copyholds, 

Capacity of 231. An infant may take a copyhold estate by grant (h), and 
infant to ^ may become entitled thereto by descent or by surrender to the use 
■ copy 0 er. ^ otherwise (i) ; and, in the absence of a special custom 

to the contrary, the lord is bound to admit an infant, who is entitled 
to become tenant of a copyhold tenement {k\ on due claim by his 
guardian in socage, that is, his next of kin to whom the tenement 
cannot descend (/). 

Admittance Where an infant is entitled by descent, or by surrender to the 
of infant. the use of a will, or otherwise, to bo admitted tenant of copyhold 
land, he, in his own person or by bis guardian (m) or attorney (n), 

{h) Laud Transfer Act, 1897 (60 & 61 Viet. o. 66), s. 6. 

ic) liand Transfer Act, 1876 (38 & 39 Viet. c. 87), s. f 

(d) I hid., B. 74. 

(e) 38 & 39 Viet. c. 87. 1 , 9 ., the senior judge of the Chancery Division of 
the High Court of Justice (or in hu absence, or at his request, any other judge 
of that division, and during vacation, the vacation judge or the counW cou< t), 
as the case may bo {%hid., s. 114 ; Land Transfer Hnles, 1903, r. 299 (Statutory 
Eules and Orders Eevisod, Vol. Vll., Land (Begistration), England, p. 82) ). 

(/) Land Transfer Act, 1875 (38 oc 39 Viet. o. 87), s. 76. 

h/l I hid., B. 77. 

Iji) Coke, Complete Copyholder, b. 36 ; Watkins, Treatise on Copyholds, 
7th ed., Vol. II., p. 79. As to an Infant’s capacity to act os stewam of a 

manor, see p. 60, ante. As to copyholds generally, see title Ooftholds, 

Vol. Vni., pp. 1 et eeq. 

(i) Inlants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 66), s. 3. 

(At) Watkins, Treatise on Copyholds, 7th ed., Vol.I., p. 272; Vol. IT., p. 101. 

(0 1 bid. ; 2 EoU. Abr. 40, tit. Gordein (P.) 1 ; B.y. Wilhy {InhabitantB) (1814), 
2 M. & S. 604. 

im) As to the appointment and duties of the guardian of an infant copyholder, 
see title Copyholds, Vol. VTJL, pp. 80, 81. 

(n) An infant who has no guar^n may, by writing under his hand and seal, 
appoint one or more attorneys on his behalf to appear and take an admittance 
to copyhold land (Inlants* Property Act, 1830(11 Geo. 4 & 1 Will. 4, c. 66), s. 4). 
For form of appointment, see Encyolopsedia oi Forms and Precedents, Vol. VI., 
p. 668 ; and for form of admittance of an infant by next friend, see ibid., 
Vol. V., p. 215. 
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as the case may requirOi is to appear at one of the three next Saor. 7. 
courts kept, after the usual notice, for the manor of which the land Copyhdf^, 
is parcel, and there offer himself to be admitted (o). In defaults! 
appearance of the infant in person or by his guardian or attorney, 
and of acceptance of the admittance, the lord or his steward, after 
the three courts have been held and proclamations regularly made, 

*uay at a subsequent court appoint an attorney to take the 
admittance of the infant (p). 

If the fine on the admittance of an infant (q) is not paid within Ftoe on 
three months after a written demand has been left with his 
guardian, or with the infant himself, if he has no guardian, the lord 
of the manor may enter upon and hold the land for the purpose of ^ 
recovering the amount of the fine, with incidental costs, out of the 
rents and profits (?•) ; and a guardian, W'ho pays to the lord the fine 
and the amount of those incidental costs, may enter upon and hold 
the land for the purpose of re-imbursing himself the sum so paid 
by him(s). 

232 . An infant is not liable to forfeit his copyhold land for Forfeiture, 
neglecting or refusing to come to a court, or to be admitted to the 

land, or to pay a fine imposed upon his admittance thereto (t), or 
for any other cause (a) ; except, after reaching the age of discretion, 
for contempt, as by refusing to pay the accustomed rent, or 
commiiting voluntary waste, after frequent warning from the 
lord (b). 

233 . The surrender of copyhold land by an infant has been Surrender 
recognised as valid by special custom (c). But whore there is 

no such special custom, it is voidable by him on attaining full age, 
or by his successor in title, if he dies before attaining full ago^ or 
without confirming it(d). 

Sect. 8. — Leaseholds and Leases, 

SuB-Sf<CT. 1 . — Acqwisiivm and Tenure hj Infant, 

(i.) In General. 

234 . A lease to an infant, or the assignment of a lease to an Lease to 
infant, is voidable by him when he comes of age (c), and he cannot ‘"fant. 


fo) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 3. 

(p) lhid.,B.6. 

(o) Ibid.f as. 6, 6, 10. 

^ (r) Ibid., sa. 6, 7. 

(«) Ihtd., 8. 8. 

(t) Ibid., a. 9. But the lord may aoijse the land quomque (Dimes v. Grand 
Junctum Canal Co. (1846\ 9 Q. d. 469 ; Dimes v. Grand Junction Canal 
(Propridors) (1852), 3 H. L. Oas. 794); and boo title Copyiiolbs, Vol. VITI., 
p. 49. 

(а) Ooke, Complete Oopy-IIoldor, a. 59. 

(б) Ibid. 

(e) At the age of twelve years (Lyde v. Somister (1639), Toth. 109) ; and even 
at the age of four or five years (JNayler v. Strode (1686), 2 Hep. Ch. 178, [392J ). 

(<Z) Watkins, li^atise on Copyholds, 1st ed., voL I., pp. 62, 63; see title 
OopyBOU>8, Vol. Vni., p. 06. 

(a) Bac. Abr., tit. Innnoy and Age (I.) 8, 7th e(L, 376; Kstsey*s Cass 

H.L.— XVII. 
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be sued on the covenants contained in the lease, either during 
infancy, or after attaining full age, for rent falling into arrear during 
his infancy (/), nor for a sum in respect of his use and occupi^tion 
of the demised premises (^), unless it can be shown that they were 
necessary for a person in hia station of life (h). But apparently 
the lessor can distrain against him for rent in arrear (i). 

A surrender of a lease by an infant is void if a new lease in 
consideration of which it is made is for any reason void (y). 

(ii.) Itenewahle LeoBt. 

235. Where an infant is entitled to a renewable lease, he or his 
guardian or some other person appointed in bis place may be 
empowered by an order of the High Court of Justice, or either of the 
Chancery Courts of Jjancaster or Durham (A;), where those courts 
respectively have jurisdiction, to surrender the lease, and take for 
the benefit of the infant one or more new similar leases of the 
promises comprised in the surrendered lease (i)- The fine or 
premium paid on the renewal, and the incidental expenses, must be 
paid out of the infant’s estate or will be a charge on the premises 

236. The principle of equity that a trii -tee, or guardian, or any 
one otherwise in a fiduciary position, who takes a renewal in his 
own name of a lease in which the person to whom he stands in a 
fiduciary position is interested as lessee, holds the new lease in 
trust for that person {n), is enforced with special strictness when 
that person is an infant (o); oven though the lessor refuses to 


(1613), Cro. Jao. 320; Mahon y. 0* Farrell (1817), 10 I. L. R. 527; Blake v. 
Corkannon (1870), 4 I. B. 0. L. 323. The lessor can avoid the lease if the 
infant has obtained it on the pretence of being of ago [Lempriere v. (1879), 
12 Oh. D. 675). 

(/) Infants Relief Act, 1874 (37 & 38 Viet. c. 62). 

\g) Lowe v. Griffith (^1835), 1 ycott, 458 ; Lewprrire v. Lanqe^ supra. 

\h) Crisp V. Churchul (1791), cited in Lloyd v. Johnson (1798), 1 Boa & P. 
340 ; Lowe v. Qiiffith, supra. 

(/) In Conny's Case (1611), 9 Co. Rep. 84 b, it was laid down that an inf.", it 
who hold a tenement oi a manor subject to a quit rent could be distrained upon 
for the rent in arrear during hia minority. 

(y) Lloyde v. Gregory (lA38), W. Jo. 405. An infant cannot surrender a 
lease ; yet if ho takes a now lease for a greater interest, it is good until avoided 
by him. But ii he takes a now lease for the same term and no more, it is void, 
because it is without increase of term or decrease of rent {Orange y. Tivtng 
(1665), O. Biidg. 107, per Brido^tan, O.J , at p. 117). As to surrender of 
leases generally, see title Landlord and Tenant. 

{k) As to these 00011 ) 8 , see title Courts, Yol. IX., pp. 120, 124. 

(Z) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 65), ss. 12, 15, 31, 
35, 36. The coiiit bos jurisdiction where the legal estate is vested in trustees 
{Re Griffiths {an Infant) (1885), 29 Ch. D. 248). As to the power of trustees to 
renew such leases, see title Trusts and Trustees. 

(m) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 65), s. 14. 

(n) Ke/ech v. Sand/ord (1726), 2 Eq. Cas. Abr. 741 ; S. C., 2 White & Tud. 
L. C., 7th ed., p. 693; see titles Equity, Vol. XIIL, p. 155; Trusts and 

T'HXJSTEES 

(o) Waliey v. Walley (1687), 1 Vem. 484 ; Blewett v. Millett (1774), 7 Bro.Parl. 
Cas. 367 ; Killick y. hexney (1792), 4 Bro. C. 0. 161 ; Griffin y. Griffin (1804), 
1 Soh. & Lef. 352, 354; Mulvanyv. Dillon (1810), 1 Ball & B. 409. 
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renew the lease to the infant himself (jp), and although the person 
taking the renewal is himself jointly interested in the lease (q)» 
Where a lease is renewed to a person who is jointly interested 
in the lease with an infant, but does not stand in a fiduciary position 
to him, he holds the new lease for his own benefit to the exclusion 
of the infant (r) ; except that a tenant for life, who takes a renewal 
of a lease in his own name, is deemed to renew it for tho benefit of 
himself during his life and of the remaindermen after his death (a). 

Sub-Sect. 2 . — Leases of Infants Property. 

(i.) By the Infant. 

237. A lease of an infant’s property made by himself without 
judicial authority is void if it is necessarily to his prejudice (2)), 
and in other cases is insecure, since it is voidable by him after 
attaining full age, or by his successor in title (c*). But he cannot 
avoid it during his minority (d), and he is bound by it if he 
continues to accept rent in respect of it after attaining full age(e), 
or if he, after attaining full age, or his successor in title, recognises 
the validity of the lease (/). The lease cannot be repudiated By 
the lessee (g). 


(li.) By the Guardian or Trustees. 

238. The power of a guardian to make leases of his ward’s 
property is part of his general powers as guardian Qi). 

239. Where an infant is tenant for life, or has or would, if of full 
age, have the powers of a tenant for life under the Settled Land 

( p) Keeck V. Sandford (172G), 2 Eq. Cas. Abr, 741 ; Ex parte Bennett (1<{05), 
10 Ves 380, per Lord Eldon, L.C., at p. 380. 

(//) Ex parte Grace (1799), 1 Boh, & P. 370. 

(r) Re Bus, Bus v. Btss, [1903] 2 Ch. 40, 0. A. 

(а) Taster v. Marriott (1768), Amb. 608 ; Ravoe v. Chichester (1773), Amb. 715 , 
PtCcering v. Vowles (1783), 1 Bro. C. C. 197 ; Jamies v. Dean (1805), 1 1 Ves. 383 

(б) Zouch d. Ahbot and Hallet v. Parsons (1705), .‘1 Burr. 1794, 1807, 1808. Jf 
an infant grants a lease reserving no rent, it will be void {Lane, v. Coivper (1675), 
Moore (k. b.), 103, 105 ; Blunden v. Baugh (^1633), Ci'o. Car. 302, 303), unless it 
is beneficial to him in some other way {Rames v. Machin (IGOS), Noy, 130; 
Slatw T. Brady (1863), 14 I. G. L. B. 61, 64, 65), or, at any rate, it will be 
voidable W him even during his minority {Slator v. Trimble (1861), 14 1. C. L. R. 
342, per Hates, J., at p. 357). But the rent need not be the best obtainable 
{Slator V. Trimble, supra, at p. 366 ; Slattrr v. Brady, supra, at p. 65). As to the 
distinction between void and voidable contracts of an infant, see p. 63, ante. 

(c) Co. Litt. 308 a; Bac. Abr., tit. Infancy and Age (I.) 7, 7th ed., p. 375; 
Rames v. Machin, supra ; Blunden v. Baugh, supra ; Zouch d. Abbot and Hallet 
r. Parsons, supra, at pp. 1804 et seq. There must be some overt act of avoid- 
ance {Slator T. Brady, supra, at p. 66). 

(d) Slator v. Trimble, supra, per Hates, J., at p. 356; Slator v. Brady, 
supra, at p. 66. 

(e) Ashfield v. Ashfidd (^1626), Godb. 364 ; Smith v. Low (1739), I Atk. 489 ; 
Baylis v. Dineley (1815), 3 M. & S. 477, per Lord ELLENDOBOuan, 0. J., atp. 480. 

(/) Story V. JMnson (1837). 2 Y. & C. (ex.) 686, per Lord Abinoer, O.B., at 
p. 607. For form of repudiation or confinnation of a lease, see Encyclopaedia 
of Forms and Precedents, Vol. VI., pp. 557, 668. 

(9) Davies v. Maningten (1668), 2 Sid. 109; Zouch d. Ahbol and Halid y. 
Parsons, supra, at pp. 1806, 1806 ; and see Smith v. Bomn (1669); 1 Mod. Rep. 25. 

(A) Seep. 132, post. As to leases generally, see title Landlord and Tenant. 
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Infants and Ohildren. 


Bmot. 8 . 
Leaseholds 
and Le&ses. 


Leases of 
infant’s land 
under 

direction of 
the court. 


Looses under 
the Settled 
Estates 
Act, 1877. 


Renewal of 
leases by 
infant lessor. 


Acts, 1882 to 1890 (t), in respect of settled land, or is absolutely 
entitled to land in his own right (j), the powers of leasing conferred 
by these Acts on a tenant for life (k) may be exercised in respect of 
tlie land on behalf of the infant by the trustees of the settlement, 
and if there are none, by such persons and in such manner as the 
competent court (/), on the application of a guardian or next friend 
of the infant, either generally or in a particular instance orders (m). 

(iii.) Under Directwn of th^ Court. 

240 . Where an infant is entitled to land in fee or in tail, or to 
leasehold land for an absolute interest, and it appears to the 
court to be for his benefit, he or his guardian in his name may 
be empowered by the court to grant building, repairing, mining, 
improving, agricultural and other leases of the land for such terms 
of years and subject to such rents and covenants as the court 
directs, but no fine nor premium must be taken, and the best 
obtainable rent must be reserved (n). The leases are settled by the 
court, and counterparts, executed by the lessees, must be deposited 
in the master’s ofdce until the infant attains full age (o). 

241 . Where a person entitled in his Ovvn right to land for an 
estate in fee simple, or to leasehold land at a rent, is an infant, tlie 
provisions of the Hettled Estates Act, 1877 (p), as to leasing (2) 
apply to the land as if it were a settled estate {r). 

242 . Where an infant might, if of full age, be compelled under 
a subsisting covenant or agreement to renew a lease, he or his 
guardian in his name may bo directed by the court to accept a 
surrender of the lease and execute a new similar lease (a). If the 
infant is not within the jurisdiction, such person as the court thinks 
projior may be directed by the court to accept the surrender and 

(t) (1882) 46 & 40 Viet. c. U8 ; (1884) 47 & 48 Viet. c. 18 ; (1887) 60 & 61 Viet. 
0. 30 ; (1889) 62 & 63 Viet. c. 36; (1890) 63 & 54 Viet. c. 69. 

(;■) Soo p. 94, ante; nnd seo title Settlement-^. 

(A) Settled Land Act, 1882 (46 & 46 Viet. c. 38). bs. 6—17, 20; Settled Land 
Act, 1889 (62 & 53 Viet. 0. 36), a. 2 ; Settled Land Act, 1890 (53 & 54 Viet. * . 
69), 68. 7, 8 ; and see title Settlement.'^. 

(/) The Chancery Division of the High Court, and also, as regards land in the 
County Pnlatino of Lancaster, the C mrt of Chancery of the County Palatine 
(Settled Lainl Act, 1882 (45 & 46 Viet. c. 38), 8. 46 (1), (8) ). 

(m) Settled Land Act, 1882' (45 &46 Viet. c. 38), bs. 68—60; Cecil v. Lanydon 
(1886), 64 L. T. 418. For form of lease, see Encyclopiodia of Forms and 
Precedents, Vol. VII., pp. 643, 646. 

(a) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 17. No 
lease of the capital mansion-house and the park and grounds held therewith is 
to be made for a period exceeding the minority of tho infant (ibid.f The court 
has jurisdiction where tho land is limitod in fee defoasiblo on the happening of 
certain events {Re Clark (1866), 1 Ch. App. 292), and where the infant’s estate 
is in remainder after a life estate {Re Letekford (1876), 2 Ch. D. 719), and where 
the legal estate is vested in trustees (Re OriffiiM {an Infant) (1885), 29 Ch. D. 
248). See, also, Seton, Judgmente and Orders, 6th cd., pp. 1029 et sai. 

(o) Infants’ Property Act, 1830 (11 Geo. 4 & 1 WiU. 4^ c. 66), e. 17. 

(p) 40 & 41 Viet. c. 18. 

1 lid., BS. 4—16 ; see titles Landlobd and Tenant ; Settlements. 

r) Conveyancing and Law of Frojierty Act, 1881 (44 & 46 Viot. 0 . 41), s. 41. 

;«) Infants’ Pfoj^y Act, 1830 fll Geo. 4 & 1 Will. 4 , 0 . 66), ss. 16, 20, 31. 
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execute the new lease (t). The fines, premiums, and monevs 
received on account of the renewal of the lease are to be paid to the 
guardian, and applied under the direction of the court for the benefit 
of -the infant; or, if the infant is out of the jurisdiction, they are 
to be paid to such account and applied in such manner as the court 
directs (a). 

Sect. 9. — Advmcsoni. 

243. An infant, however young ho may he, can hold the advow- 
son or patronage of a bbnefice, and can present to the benefice on an 
avoidance thereof (b). His hand may be guided by his guardian to 
sign the presentation (c). liut the guardian is supposed to find a 
fit person for the infant to piesent(d). Where an advowson is 
vested in trustees upon trust to present such clerk as a designated 
person, who hnppens to be an infant, shall nominate, they are com- 
pellable in equity to present the infant’s nominee (r'). The fact of 
the patron being an infant will not extend the period of six months 
within which a presentation must be made in order to avoid a lapse 
to the bishop (y). Where during the minority of a patron the 
right of presentation is expressly vcsied in trustees, tho power to 
consent to the sale of glebe lands of the benefice vested in the pairfin 
by a private Act of Parlianiont will nevertheless be exercisable 
during the minority by the guardians of the infant, and not by the 
trustees {g). 

Sect. 10. — Settlements and Covenants to settle on Marriage. 

Sub-Sect. \.—At Common Law. 

244. A settlement, or covenant to settle, made or entered into by 
an infant on marriage, is, at common law, not void but voidable (b), 


It) Infants’ I'roporty Act, 18o0 (11 Geo. 4 & 1 Will. 4, c. G.>), es. 18, 20„31. 
(a) Ibxd., B. 21. 

{l>) Co. Litt. 89 a; .1 Co. lust, loG ; Oib. 794 ; Cramje v. Tiviikj (IGGfi), 
O. Ih'idg. 107, 117; Arthimjton v. Coverly (17J3), 2 Jiq. (/Uh. Abr. .OJH, r>2(); 
Iharle v. Greenhank (1749), 3 Atk. 69o, 710; /ouch d. Abbot and IluUd v. 
f^arsona (1765), 3 iJurr. 1794, 1802 ; C>ddte v. Woodford (1825), 3 My. & Ci. 584, 
G3U, If. L. A i>vcseiitatiou is not a thing of profit of which tlio guanbiin c.aii 
make any benefit for the infant ; and thoie cun be no inconvenience from want 
of discretion on the part of the infant, since tho bishop is the judge of the 
qualification of tho clerk presented (3 Co. Inst. 156; Jlearle v. Greextbaxile, supra, 
per Lord IIaktiwicke, L C., at p. 710). The guardian cannot, in law, present 
(Co. Litt. 89 a; i’itz. Nat. Brev. 33, T.); but there appear to have been 
instances where a presentation by tho guardian has been accepted (Watson, 
Clergyman’s Law, 4th ed., p. 140). Soc title Ecclesjastioal Law, Vol. XI., 
p. 573. 

i c) Watson, Clergyman’s Law, 4th ed., p. 140. 
d) Arthington v. Coverly, supra, per Lord King, L.O., at p. 520. 
e) Arthintjton v. Coverly, sujtra; see title Ecclestastioal Law. Vol. XI , 
p. 5G5. As to an agreement to augTneut a benefice, see tbtd., p. 'diO. 

(/) Co. Litt. 172 a; Fitz. Nat. Brov. 34, T.; see title Ecui.E'iAt>TiCAL Law, 
Vol. Xr., pp. 590 et eeq. 

J g) Leigh v. Leigh, [1902] 1 Ch. 400. As to an agreement on behalf of an 
ant patron for the vesting of the patronage of an fuignionted benefice in tho 
person who has augmented it, seo title Ecclesiastical Law, Vol. XI., p. 56G. 

(h) Durnfard v. Lane (1781), 1 Bro. 0. 0. 106, 115 ; Clough v. Clough (1801), 
6 Yes. 710, 717; Milner y, Ifarewood {Lord) (1811), 18 Ves. 259, per Lord 
Eldon, L.C., atpp. 275, 280 ; Stamper y. Harder (1820), 5 Madd. 157, 164 ; Simeon 
V. /OMM (1831), 2 Russ. & M. 366, 374; Fimm v- /n«i«(1849), 1 Mac & C. 
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and is binding, if it is confirmed by him after attaining full age (i), 
or is not repudiated by him within a reasonable time after attaining 
full ago (/c). The consent of his parent or guardian gives no validity 
to the settlement (1). 

245. In marriage settlements made before the Ist January, 1908, 
the covenant or assignment by an adult husband bound the personal 
property of an infant wife comprised therein to the same extent as 
before the Ist January, 1883 (wt)» spite of the wife’s repudiation 
of it after attaining full age (n) ; and a husband could not concur 
with the wife in defeating the settlement (o). But a settlement or 
agreement for a settlement on marriage made on or after the 1st 
January, 1908, by a husband respecting the property of an infant 
wife is not valid unless it is confirmed by her after attaining full 
ttgoCp)- If, however, she dies during infancy, it binds or passes 
any interest in tho property to which he may become entitled on 
her death, and which he could, but for this provision, have bound 
or disposed of (q). 

246. If an infant repudiates am airiago settlement after attaining 
full age, tho interest taken by the infant in property brought into 

449, per Lord Cottenuam, L.O., at pp. 4oG, 457 ; Rouywovd v. Jlonywood 
(1855), 20 Beuv. 451; Nelson v. IStocJfer (1859), 4 De O. & J. 458, 0. A,; 
Ktnyamaa v. Kiugs'nan (1880), 6 Q. B. D. 122, 0. A., 2)er Lord Selijounk, L.C., 
atp. 127; Smith v. Luraa (1881), 18 Oh. D. 531, per Jhrsel, M.ll., at p. 643; 
Cooke V. Cooke (18S7), 38 Oh. D. 202, per North, J., at p. 209, Cooper v. Cooper 
(1888), 13 App. Caa. 88, per Lord Macnaqutek, at p 108; Duncan v. Dixon 
(1890), 44 Ch. B. 211. An to tho olToct of foreign doniicil, eoe title Oonilict 
OF Laws, Vol. VI., p. 279. 

(t) Barrow v. Barrow (1858), 4 K. & J. 409 ; Willoughbi/ v. Middleton (1802), 
2 Jol]U. & 11. 314 ; Meiryweather v. Jones (1804), 4 Qiff. 509 , Davies v. Davies 
(1870), L. K 9 408 ; Trowell y. Shentnn (1878), 8 Ch. D. 318, 0. A. ; IVilder 

V. Diyott (1882), 22 Ch. D. 263 ; Onenhiil v. North British and Mercantile 
Jnsurance Co., [1893] 3 Ch. 474 ; Jte TIodson, WiUianis v. Knight, [1894] 2 Ch. 
421. 

(7c) C7oit(//tv. C7oi/y/i(lS01),5Vos.710,717; Ddwards y. Carter, {mii] A 0.360, 
per Lord liEliscJJELL, ()., at p. 364 ; Yidiiz v. 0" Hagan, [1900]'2 Ch. 87, C. A., 
per Lindley, M.ll , at p. 97. Tlio docision of Noirnr, J., in He Jones, Farrington 
V. Foire^ter, [1893] 2 Ch. 401, th.it a soUloinont hy an infant might be re])U- 
diated after a lapso of twenty yeais appears to bo inconsistont with the decision 
of the Ilouse of Leiils in Edw'mls v. flat ter, supra. An infant, by coiicuning 
in a marriage settlement, may lose the right to make a claim upon tho property 
of the other party adversely to tlio settlement {Harvey y. Ashley (1748), 3 Atk. 
607 ; Buckinghamshire {Karl) v. Drury 0761). 2 Eden, GO). For form of 
confirmation of a settlomont, soo JOnuyclopaedia of Forms and Precedents, 
Vol. V., p. 133. As tQ tho effect of acqiuiTug a foreign domicil, see titlo 
Conflict of Laws, Vol. VL, pp. 234, 279. 

0 Dumford v. Lane (1781), I Bro. C. C. 106, at p. 112 ; Field v. Moore, FteUl 
V. Brown (1855), 7 Do O. M. & O. 691, 0. A., per Turner, L.J., at pp. 706, 707. 

(m) When the Married Women’s I?roperty Act, 1882 (45 & 46 Viet. c. 75), 
B. 19, came into operation ; see ibid.; Stevens v. Trevor- Garrick, [1893] 2 Ch. 
307 ; Buckland v. Buckland, [1900] 2 Ch. 634. Soo titlo Husband and Wife, 
Vol. XVI., pp. 325 et seg. 

in) Stevens v. Treoor-Garrick, supra; Buckland y. Buckland, supra. 

(«) He London Dock Co., Ex parte Blalce (1863), 16 Beav. 463; Sharpe v. Foy 
(1868), 4 Ch. Ann. 35. 

( J)) Mamed Women’s Propoity Act, 1907 (7 Edw. 7, o. 18), s. 2 (1). 

(/) llid., B. 2 (2). See title Settlements. 
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settlement by the other party, except income which a wife is restrained 
from anticipating during coverture (r), may be impounded to make 
up to the beneficiaries under the settlement the loss which they 
BU&tain through the repudiation (a). 

247. An infant cannot be compelled to execute a settlement of 
property on marriage (ft). 

Sub-Sect. 2. — Under Infant Settlemenia Act. 

248. A male infant above the age of twenty years, and a female 
infant above the age of seventeen years, may upon or in contemplation 
of marriage (c), witli the sanctioi\ of tho Chancery Division of the 
High Court, make a valid settlement, or contract for a settlement, of 
all or any propei ty, real or personal, whether in possession, reversion, 
remainder, or exi)cctancy (d), to or over which he or she is entitled 
or has any power of appointment, not being a power expressly 
declared to bo incapable of being exercised during infancy (c); and 
all conveyances, appointments of property, and contracts to make 
a conveyance or aiipointmcnt, executed by the infant with the 
approbation of the court in order to give efTect to tho settlement, are 
as valid as if the infant were of full ago (/). But where the infant 
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(r) Hamilton v. Hamilton, [1802] I Ch. 306. As to rostrnint on anticipation 
generally, see titlo IIumiAND and WitE, Vol. XVI., pp. iioO et sey. 

(rt) Hamilton v. Hamilton, anpra ; Carlcr v. Stlbcr, Carter v. Ifnalnck, [18.01] 
3 Ch. 653. 

(i) Re Pottfr (1869), Ij. E. 7 Kq 484; Seaf»n v. Seaton (1888), 13 App. Cas. 
61, per Tionl HKKScncrji, at p. 71 , Re Leujh, f.cKfh v. Lufih (188S), 40 Ch. V. 
290, C. A., per Tandi.ky, L J , »t p. 296 

(c) Inlant Si ILh-Tticiits Act, 1855 (IS & 19 Vict. c. 43), ss. 1, 4. Tho Act has 
been hold to authon'^n not oulv :<ii anfenupt.i.'ilRottlonn-nt, but also a postnuptial 
BPttloniont within a bhoit tiino after tho inarnugo (Pmrcll v. fAfA/ej/ (1865), 34 
Benv. 575; Rc Sampson and Wall, Infants (1884), 25 (’Ji. I). 482, C A. ; Seaton 
V. Seaton, supra, at pp. 68, 76 ; Re Levjh, Leujh v. Lcujh, snj ra, per 
Cotton, L J , at p. 295). As to whether it applies whom tho infant does not 
I'ttain the pre^cnlied age until after inaiTiage, seo/ic Phillips (an Infant) (1887), 
34 Ch. D. 4()7 ; lie Leujh, Leujh v. f^eigh, supra, at p. 297. 

(d) Including a legacy bequeathed after inariiago (Re Juhnwn, Moore v. 
Johnson, [1891J 3 Ch. 48). 

(c) Infant Settlements Act, 1855 (18 & 19 Vict. c. 43), s. 1. Tho sanction is 
given on application by tho infant, or the infant’s guaidian. hy petition in a sum- 
mary way ; and, if theio is no guanlian, the court at its discrotion may or may 
not lequuo a guardian to bo appointed, and may loguiio any persons interested 
in the jiroperty to bo served with notice of tho petition (ibid., b. 3). The court 
t^es into consideration tho rank and position and property of the infant and 
of the person whom the infant is to marry, and the fitness of tho proposed 
trustees and their consent to act (E. S. C., ()rd. 65, r. 26 (Statntoiy' Eules and 
Orders Eevised, Yol. XII., Supreme Court, lungland, p. 210)). But the appli- 
cation does not make the infant a ward of court, or render it. ncccssiary for the 
court to sanction the marriage or inquire into its propriety (AV.* (1856), 

6 De O. M. & U. 201 ; Re Strong (185G), 26 L. J. (err.) 61, C. A.). 

(f) Infant Settlements Act, 1855 (18 & 10 Vict. c. 43), s. 1. The Act only 
removes the disability of infancy so far as the making of the settlement is 
concerned, and does not remove any disability attaching to coverture (Seaton v. 
8eat<m, supra), nor the disability of infancy in respect of any subsequent act of 
the infant, e,g., execution of a power, under the provisions of the settlement (Re 
ArmiVs Trusts (1871), 5 I. E. Eq. 352, 360). As to execution of a power hy 
infants, see pp. 53, 64, ante. 



104 


IXKANTS AND CuiLl'KEN. 


REOT. 10 . ig tenant in tail an appointment under a power of appointment, 
Settlements or a disentailing assurance executed by him, is void if he dies 
and* under age(^). In other cases the infant may so appoint that, 
Covenants ^ii failure of the limitations of the settlement, the property will 
become his own, whether he attains full age or dies during infancy (/i). 
amage. settlement has been made with the intention of including 

property which, owing to its character having been misrepresented, 
is not in fact included in it, the infant will be precluded from after- 
wards setting up a title to it adverse to the settlement (i). 


Suu-Seot. 3. — On Mairiage without Requisite Consent. 
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249. Where a marriage between parties, each or either of whom 
is an infant, and is not a widower or widow, is procured by the 
hand of ono of tbo parties w'ithout (ho consent required by law (A), 
the court may dcclaio a forfeiture of the nature and extent described 
clfiowhere (/,). 


WiMa of 
HI hint 
Holdiers and 
seamen on 
servloo, or 
at sea. 


Sect. 11 . — ITi/ls of Infant Soldi''r!t and Seamen on Scnice. 

250. The general incti|Mdty of an infan*; to mako a will (w) is 
subject, as regards persomilty, lo an cxcejX, on in favour of infant 
soldKii's on actual military service, and infant niariiiers or seamen 
at sea (//). Such persons, after attaining the ago of fourtoon years, 
can to the same O'ltent as adults in a like position (o), either by a 
nuncupative will(p) or by any writing intended to be testamentary, 
wbtitlior signed and witnessed or not (q), make an elTectual 
tobtamentary disposition of their personal ostnte (?•)• 


(</) ilnfaTit. SottlcTiiontfl Act, 1855 (18 & 19 Viet. c. 43), s. 2 ; 72c fiVoW, Scott v. 
Ilauhnry, [IS91 J 1 Cli. L’fKS, jtrr Noinii, J , at ]>p. 3();i, 303. As to tho cfl’oct of 
an Older not boiiig acted cm durnij' iiilancy, soo i)a7ns v. Cronin, Kx paite Itced 
{Maivi) (1873), 22 W. If. 20-t. 

(/<) Re Scott, S(oU V. Jlatihiiry, supra. 

ft) Mills V. For (1887), 37 Oh. D. 153. 

(/r) See note (</), p 57, ante. 

(/) Kee title IIusuani) ano Wife, Vol. XVI., pp. 297, 293. 

(m) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 20), «. 7 ; see p. 49, ante; and as 
to tpstainoiitary capacity irenerally, see title Wills. 

(n) Wills Act, 1837 (7 Will. 4 & I Viet. c. 26), s. 11; see In the Goods of 
M'Murdo (1807), L. R. 1 P. & D. 510. 

(o) See title Wills. 

(71) 2 131. Com. 500 ; see title Wills. 

(q) 2 131. Cojn. 501, 602. 

{r) Statiito of Fiands (29 Car. 2, 0. 3), s. 22 ; Wills Act, 1837 (7 Will. 4 & 1 
Viot. c. 20), 8. 11. But see the Navy and Marines (Wills) Acts, 1865 and 1897 
(28 & 29 Viet. 0. 72 ; 60 & G1 Viet. c. 16), as to tho wills of seamen and maiines 
as dcfliied by those Acts ; and see title Nzecutobs and Admin istbatobs, Vol. 
XIV., pp. 161, 162. 
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Part VI. — Rights and Duties of Parents. 


Sect. 1. — Guardianship and Custody («). 

Sub-Sect. l.-RiyhU of Father. ghSi and 

251. A father has a natural jurisdiction over, and a right Gastody, 
to the custody of, his cliild during infancy (a), except that in the 7 — : 
case of a daughter the right determines on her marriage under 
age(&). The right to ’custody may be enforced by writ of hahcas custody. 
corpus (c) or by petition (d), and is absolute even as against the 
mother (e), and in the case of a ward of court (/), except where the 
father forfeits it by his own act or conduct (y). 


(s) As to the ofTect of foroign dumicil, sco title Coneliot of Laws, Vol. VI., 

p. 280. 

((z) Co. Lilt. 88 b, note (12) by Hargrave; Re Agar^Ellia^ J gar- E Ilia v. 
Laacelha (1883), 24 Ch. D. 317, C. A., per Howen, L.J., at pp. 335, 330; 
Thoinaaset v. Thomasatt, [1894] P. 295, C. zV , per Lindlkv, L.J., at pp. 298, 
299; Jie Mittelga (1010), Times^ 2iul Juno. As to the father’s power to aiipoint 
tt guardian of bis infant child after his death, e(o pp. 123 et seip, post. As to tho 
natiOTifilitv of an infant following that of his fulUer, see tiLlo AniENS, Vol.^I., 
pp. 315, 318, :319. 

[h) Mcndca 'T. Mendea 1 Vos. Sou 89, Lord IIaudwicke, L.C., at 

p. 91 ; Itoitch V. Oarran (17-18), Holt's Sup. 8(5. 

(c) Ji. V. Ward (1702), 1 Win. Bl. 386; lie J'tarson (1820), 4 Moote (c. P.), 36(5 , 
He 1‘ulhrook (18-17), 11 Jur. 185 ; Re Lyova, an Infant (1869), 22 Tj. T. 770; see 
also title Crown Practice, Vol. X., pp. 52, 53. Halt as corpus will not be grunted 
to ail agent {It. y. heraJtermky (1892), 8 T, L. It. 571). Whoie a por&oii has, 
befoio the application to the couit, handed over Iho infant, oven illegally, to a 
third person, a writ of hahcaa <07-;wfl will not be issued Uiuruaido v. Foul, 
(ioasage’a Case, [1892] A. C. 326, ovcirulini; It. v. Ratnardo (1889), 23 Q. B. 11. 
305, 0. A., and siiniining It. v. Ihnnnrdo (1890), 21 Q. B. 1), 283, C. A.), though 
in tho clrcumstimcos of that case the writ was Issued. But it is no sufliciont 


answer to a writ to say that tho child i.s not in tho custody of the person 
against whom tho nj'plication is nmdo without staling whether ho knows whmo 
tho child is or by whom it was taken (/»V Maiihewa (1859), 12 1. C. L. R. 233; 
R. V. Ro6e/ts (JS60), 2 F. & F 272). 

(d) Re Spence (isil), 2 I’h. 2-17. 

(e) if. V. I)c MavvrviUe (1801), 6 Fast, 221 ; R. v. Oreenliill (183(5), 4 Ad. & FI. 
lie Ifaleanll (1852), 12 C. 13. 223; lie Thomaa (1853), 22 H J. (cii.) 1075; 

Ex parte Young (1855), 26 Jj. T, (o. s.) 92 ; Carllidge v. Carllvbic (1862), 2 Sw. & 
Tr. 567 ; JiePlomlcy, Vidhry. Co/Zyer (1882), 47 L. T. 28'^, C. A.., per Bacon, 


V.-C., at p. 284; Re Agai-Kllta, Agar-Kllia v. Lascelka, supra; Re Waisov, 
(on Infant) (1884), 1 T. L. E. 62; Jijorkvian v. Bjorkrnan (1910), Times, Sth 
September. But in such a case provision may be imuto for access by tho mother 
to the infant (/fr JLdhday'a Estate, Kt parte Woodward (1852), 17 Jur. 56; 
Constable v. Constable (1886), 34 W. B. 619). 

(/) Re Agai -Ellis, Agar-Elhs v. lasuUes, supra. 

{g) Cruise y. Hunter (1790), 2 Bro. C. C. 500 (Belt’s od., n. (1)); Ex parte 
R^orwer (1792), 4 Bro. 0. C. 101; De MnnneviUey.De Mannn'iLle{\%()\), lOVes. 62, 
Ex parte Skinner {\S~i),9 Moore (o. P.), 278 ; Wclledeyy. Lcanfort{hnlcc) (1827), 
2 Buss. 1. Jiuisdiction to interfere with tho father’s right under such circum- 
stanc^s was formerly confined to the Court ol Chancery {Ex party Skinner, 
supra ; Re HakewxU, sujrra) ; but it can now bo exercised by all divisions of tho 
Hi^h Court of Justice (Judicature Act, 1873 (36 & 37 Viet. c. 06), ss. 16, 25, 
which enacted that ** In questions relating lo the custody and education of 
children tho rules of etpiity shall prevail’^ (t5»d., s. 25 (10) ; Re Oc^daworthy 
(1876), 2 Q. B. D. 75 ; if. v. Qyngall, [1893] 2 Q. B. 232, 0. A. ; Thamaaaet 
V. ThomoMel, supra^ overruling Blandford v. Blandford, [1892] P. 148). 
Tlie posseasion of property by the in&nt is not an essential condition to 
the interference of the court (Re Spence (18-17), 2 Ph. 247, per Lord 
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The High Court will exercjeo its jurisdiction to interfere in 
the interests of a child (h) on account of the father’s conduct, if it 
is satisfied that he liiis so conducted himself, or has sliown himself 
to be a person of such a desciiption, or is placed in such a position, 
as to render it not merely better for the child, but practically essen- 
tial to his safety or to his welfare in some very serious and important 
respect, that the lather’s right should be treated as lost or suspended, 
and should bo superseded or interfered with (i). Interference will be 
justified by actual cruelty of the father either to his wife or child (J), 
or by his avowal and adoption of principles of an irreligious and 
immoral character (Jc). 

If the infant is of an ago to exorcise a choice, the court will take 
his wishes into consideration (Z). 

In a deed of separation (m) between the father and mother of an 
infant child, the father may agree to give up the custody and con- 
trol of the child to the motiier (u) ; hut such an agreement is not 


CoTTKNUAM, Ji.G., ui p. 2o2 *, lie Fyini (IS-J8), 2 Do G. & Sin. 4.')?, per Knight 
Bkuce, V.-O., atp. 481 ; lie A.Ji , an Infant (1885), 1 T. L. E. G57 ; Re MiUrath 
{hi/anta), [1893] 1 Gh. 143, 147, C. A ). 

Ui) Soo note (//), p. 105, ante. 

(i) Re Fi/rin, supra, per Kniqiit Buuob, V.-O,, at pp. 474, 475 ; Re Goldsworthy, 
(1876), 2 Q. 11. Jj 75, ptr Lord CoLEiunoE, C.J., at pp. 82 rt aeq. Mereimmor- 
ality on Iho pait of Iho father is not sufficient to justify interference (BuUy. 
Rail (1827), 2 Sim. 85 ; Rc Gnldawwthy, supra, at p. 82), unlo^ts it is very flagrant 
(Jl'arde v. JVarde (1849), 2 Ph. 786) or of a gross kind (yinon. (1851), 2 
Sim. (n. 8.) 54), or is coupled with other habiis injurious to the child (llWZcflZcyv. 
Beaufort {Duke) (1827), 2 iiuss. 1 ; Re Cormuka, Minors (1810), 2 I. liq li. 264). 

U) Fxparle IKarn^r (1792), 4 Iho. 0. G. 101 ; W/nt/ukl v. Jfulea (1806^, 12 
"y iuir.s' 

CoTTENJiAM, L.C., at p. 252) or more huishness towards the child {JJlake v. 
Wallaronrt {Lord) (1816), 7 L. T. (o. s.) 545) is not Bufiicioiit. 

(fc) Shelley v. Weathrvoke (1817), Jac. 266. 

(/) R. V. helaral (1763), 3 Burr. 1434 ; R. v. Oreenhtll (1830), 4 Ad. 624, 
per Lord Denman, C.J., at p. 640 ; Re Andicws (1873), L. 11. 8 Q. B. 163, per 
Abciiidald, J., nt p. 168. There is no English case which decides at what age 
a male infant can exercise a choice, but in Ireland it has boon hold that he can 
do so at foui'teon years {Re Shanahan (1852), 20 Ii. T. (o. 8.) 183 ; Re Connm 
(1878), 1 1 1. K. 0. L. 1 12). As regards females, the ugo has been hold in England 
to bo sixteen years (if. v. Howes (1860), 3 E. & E. 332) ; GartUdyt: v. Gartlidyt 
(1862), 2 Sw. & Tr. 667 ; Mallinson v. Mallhmm (1866), L. E. 1 P. & D. 221). 
See also if. v. Glarke (1867), 7 E. & B 186 ; Re Race {Alicia), an Infant (1857), 
cited in Gurney v. Gurney (1863), 1 Hem. & M. 413, 420, ii. (a). The power of 
choice depends on age aluno, and not on mental capacity (if. v. Glarke, supra; 
Re Andrews, supra, at p. 169; Re Shanahan, siqyra). 

(m) As to which see, generally, title Husuand and Wife, Vol. XVI., 
pp. 439 et sea, 

(n) Custody of Infants Act, 1873 (36 & 37 Viet. c. 12), s. 2. Such an 
agreement was formerly bold invalid as contrary to public policy {St. John {Lord) 
V. Si. John {Lady) (1805), 11 Ves. 526, per Lord Eldon, L.O., at p. 531; Re 
Westmeath* s {Lord) Ghildren (1819), cited in Lyons v. Blenkin (1821), Jac. 246, 
251, n. (c) ; Hope v. Hope (1857), 8 Do O. M. & G. 731, 738, 739, 0. A. ; 
VansiUart v. VansUtart (1858), 2 De O. & J. 249, 0. A. ; Walrond v. Walrond 
(1858), John. 18); except where the father had been guilty of gross misconduot 
so that it was in the interests of the infant that he should not have the custody 
{Swift V. (1865), 34 Beav. 266; Hamilton v. Hector (1872), L. E. 13 Eq. 
511, per Lord EoMiLLT, M.E., at p. 620). As to the court consideri^ the 
interests of the infant, see the text, supra . See also title Husband and Wife, 
Vol. XVI., p. 449. • For form of su^ an agreement, see Encyclopaedia of Forms 
and Precedents, Vol. IT., pp. 425, 429. 
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enforceable where the court, before which proceedings to enforce it Sbot. 1. 
are taken, considers that such enforcement would not be for the Gipardlaii' 
benefit of the child (o). Where in any other case a father agrees to ship and 
surrender his right of custody, or any other of his rights in respect Custody, 
of his infant, to another person, the agreement can be cancelled by 
him at any time before it is carried out(p). After a surrender by 
him of the custody has actually taken place, he can recover the 
custody (7), unless his doing so would be injurious to the interests 
of the child (r). 

252. A father has the right to restrain and control the acts and *<> 
conduct of his infant child, and to inflict correction on the child for 
disobedience to his orders by personal and other chastisements to a 
reasonable extent (s). He may delegate this right to a tutor, or 
schoolmaster, or other person (t). 

253. A father has the right to the services of such of his children to 

who reside with him and are infants (?i). iSaiachnd 

Sub-Seot. 2 . — litgTita of Mother. 

254. The mother of an infant child has generally during the Right of 
lifetime of the father no rights as against him with respect to the “ 
custody and control of such child (v) except in the manner and to father. 


( 0 ) Custody of Infants Act, 1873 (30 & .37 Yict. 0 . 12), b, 2 ; Jie Tteaant (1879), 
11 Ch. D. 608, 0. A. ; Hatty, //ari (1881), 18 Ch. D. 670, Kay, J., at pp. 681 
et aeq. 

(p) Hill V. Gomme (1839), 1 Koav. Ti-lO ; Me Browne, a Minor (1852), 2 I. Oh. B. 
151, 162; Ite Boreham, M. v. Smith (1863), 22 L. J. ( 0 . Bd 116; Kennedy y. 
May (1863), 7 L. T. 819; Re Mfuth-a, Minora (1871), 6 I. K. Eq. 98, 111; 
Andrews v. Salt (1873), 8 Ch. App. 622, 636 ; R. v. Barnurdo (1889), 23 Q. B. D. 
306, per Lord Esher, M.R., at p. .310 ; disapproved, on another point, in Barnada 
V. Ford, Goaaaye'a Case, [1892] A. 0. 326. , 

{q) Re Boreham, B. v. Si/ulh, supra. 

(r) Blake v. Lnqh (1766), Amb. 306; Fagnani v. Selwyn (1787), Jac. 268; 
Colston V. Morris (1819), Jac. 257, n. (a) ; Iajohs v. Blenkin (1821), Jao. 246. 

(a) 1 Hawk. P. 0., o. 61. b . 23 ; 1 Bi. Com. 462, 453; R. v. Hopley (1860), 2 
y. & P. 202, per Cockburn, C.J., at pp. 206, 207 ; HalUwdl v. Counsell (1878), 
38 L. T. 176. 

(<) I Bl. Com. 453 ; Ex parte M'Clellan (1831), 1 Dowl. 81 ; R. v. Hopley, aupra, 
at p. 206; Fitzgerald v. Northcote (1865), 4 E. & E. 656, per CooKBUiiN, O.J., at 
p. 689 ; and see titlo Eijucatiox, Vol. XII., p. 124. The person to whom the 
right is delegated stands in loco parentis towards tho child (1 Bl. Com. 453). 
The right in the case of a schoolmaster extends to correction for acts done on 
tho way to school {Cleary v. Booth, [1893J 1 Q. B. 465). 

(w) t/oriM V. Brown (1796), Peake, 306, [233]; Hally //offander (1825), 4 B. & G. 
660; Evans v. Walton {1861), L. R 2 C. P. 615, BoviLL, O.J., at p. 619. 
Accordingly slight ovidenco of actual service is sumcient to maintain an action 
by a father for damans, grounded on loss of service in cose of the seduction of 
a daughter, or other injury to a child residing with him {Forea v. Wilson (1791), 
Peake, 77, [56], per Lord Kenton, O.J.); Jones v. Brown, supra; Evans v. 
Walton, aupra). The right to servico extends to children of full age {Bennett v. 
Allcott (1787), 2 Term Bep. 166 ; Booth y. Charlton (1789), cited in Bean v. Feel 
(1804), 5 East, 46, 47 ; Johnson v. M'Adam (1789), cited in Dean v. Fed, supra, 
at p. 47). As to tile relief which may be given by a court of summtwy 
jurisdiction on an application by the father, see title Husband and Wife, 
Vol. XVI., p. 699. 

(v) See pp. 105 et seq., ante. But under speoial circunmtances sbe may be 
allowed to retain the custody of an infant child as against the father (see 
p. 109, post), and, when the father has been convicted of felony, may obtain a 
writ of habeas corpus {Ex parte Bailey (1838), 6 Dowl. 311). 
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Infants and Children. 


Sect. I. the extent conferred by the Guardianship of Infants Act, 1886(a), 
Guardian- Upon Iior application, tho Chancery Division of the High Court 
ship and of J ustice, or the county court of the district in which any 
Gaatody. iv'.sjwndent to the application resides, may make such order as it 
thinks fit with regard to the custody of the infant, and the right of 
access thereto of either parent, having regard to the welfare of the 
infant and to the conduct of the parents, and to the wishes of the 
mother as well as of tho father (b). 

i:i case of The mother niny, in certain cases, obtain an order from a court of 

misconduct sumniaiy j urisdiction (c), or, where the father was convicted on 
0 at er. indictment, from the court before whom he was convictod, for the 
committal to her of the legal custody of their infant children up to 
tho age of sixteen years («Z). 

Right to 255. Uiion the death of the father the mother has a common 

guardianship. Jaw right to iho Custody of a child of tender years as natural 
guardian or guardian for nurture, unless she has forfeited it by mis- 
conduct (c), She is also after his death guardian by statute of an 
infant child, either alone if the father has not appointed a guardian, 
or, if he has done so, jointly with such guanlJan (/). In case of iho 
father having appointed no guardian, or of llio guardian appointed 
by him being dead, or refusing to act, the (Jhancery Division of the 
liigli Court of Justice, or the county court of the district in 
which any respondent to an application made for tho purpose 
resides, may, from time to time apjioint ono or more guardians 
to act jointly witli the mother ((/), The High Court may remove 

(a) 40 & M) Viet. c. ‘.J7. s 5. 

(b) (iuiirdiaiiship of liit'.inta Act, 1886(49 & 50 Viet. c. 27), sa. 5, 9; lie J. 
and li.. In/ants, [1897] I Cli. 7H6, 0. A. The nifant may bo committed to the 
cuatoity of the mother ^\^th(»ut any limit aa to age {lie Witten {an Infant) 
(1887), 3 T. L. K. 811 ; 4 T. D. i». 30). Tho mother may apply without a next 
fiieiid ; and tho order maj' be varied or difiohaiged on the application of either 
parent, or after tho death of either parent on tho application of a teBtamentary 
guiiidian fQunrdianship of Infanta Act, 1886 (49 & 60 Viet. c. 27), 8. 5^. The 
inatlovB wlijcli tlio court will toko into consideration, when asked to give the 
custody of an infiint to a mother, are (liscuased in many cases under tho now 
repealed efalnte (1839) 2 & .3 Vict. c. 51, and Cnshidy of Infaiits Act, 1873 
(36 iV- 37 Vict. c. 12) ; sco He Taifor (1810), 11 Sim. 178 ; Ee Jiartleft, Kx parte 
BariMt (1840), 2 Coll. 661; Warde v Porf/cdlHIH). 2 Ph. 786; Re HaViday'e 
Estatr, Ki. parte Wixdu'ard (1852), 17 J’lr. 56; Re Taylor ^ an Infant (1876), 4 
Oh. D. 157 ; Re Ihdt (1880), 16 Ch. D. 1 15, 0. A. ; Re KUlerton (1883), 25 Oh. D. 
220; Rv R,mdl (1887), 83 L. T. Jo. 202. 

(c) Soo Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Vict. 
c. 39), Hs. 4, 5. 

(d) Ibid., Bs. 4, 6 (b). See title HusBAjfD and Wife, Vol. XVI., pp. 596, 
599. As to courts of summary jurisdiction generally, see title Magistrates. 

(e) Re O'Hara, [1900] 2 I. K. 232, 0, A., per FitzGibdon, L.J., at p. 239 ; and 
see p. 123, post. As to tho nationality of an infant following that of its 
widowed mother, see title Aliens, Vol. L, pp. 315, 318, 319. 

(/) Guardianship of Infants Act, 1886 (49 & 60 Vict. c. 27), s. 2 ; see pp. 123 
el seq., poet. 

(9) Ibul. The court will not add a guardian merely because the mother 
has married a second husband of a different faith from that of the father, and 
the child, and her own, nor otherwise unless it is clearly for the infant’s 
benefit {Re X, X. v. Y., [1899] 1 Ch. 526, 0. A.), but will do so where the 
mother herself is of a different faith from the father (.Ae Seanlan, InfanU 
(1888), 40 Ch. D. 200 ; see also R. v. WiUiarM (1888), 58 L. J. (q. B.) 176; A. t. 
Parnardo (No. 2 ) (1889), 58 L. J. (q. b.) 622 ; F. v. F., [1902] 1 Ch. 688). 
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the mother as well as any other guardian from the guardianship 
of an infant child if it considers that the welfare of the infant so 
requires (h). 


Sub-Sect. 3. — Lom of Ri^hU of Parents («). 

256. A father, whose infant child is not in his custody, and a 
mother, where she is entitled to the custody, may, in the absence of 
good reason to the contrary, obtain the custody of the child by a 
writ of }iabeas corpus (k). The application of a parent to the court 
for the custody of a child may be refused, if the court is of 
opinion that the parent has abandoned or deserted the child, or has 
otherwise been guilty of such conduct that the court ought to refuse 
to enforce the right to tJie custody of the child (/). Whoro the 
parent has abandoned or deserted the child, or has allowed the 
child to be brought up by, and at the expense of, another person, or 
by a school or institution, or by the guardians of a poor law union 
for such length of time, and in such circumstances, as to satisfy 
the court that the parent has been unmindful of the parental 
duties owed to the child, the court may not make an order for the 
delivery of the child to the parent, unless satisfied as to the fitness 
of the parent to have the cfistody, having regard to the welfare of 
the child (m). 

A father may in certain circumstances be deprived of the custody 
of his infant child in favour of the mother (n) or of guardians 
appointed by a court of competent jurisdiction (o). 

Where an infant, who has passed tender years and is of a 
reasonable age, is out of a parent’s custody, and desires to remain 


(h) Guardiansliip of Infants Act, 1886 (49 & 50 Viet. c. 27), s. 6 ; see pp. 125, 
126, post. 

(ft) As to "whoie que-stions of domicil and foroign lawariso, soe title Conflict 
ov Laws, Vol. VI., p. 280. As to the validity of a provision in a separation 
f'eed for the giving up by tho father of custody and control of the children, see 
title Husband and Wife, Vol, XVI., p. 449; and pp. lOG, 107, ante. 

(k) R. V. De Manneville (WH), 5 East, 221; A\ v. Grteuhill (1836), 4 Ad. & 
El. 624 ; Re Uahewill (185^, 12 0. B. 223 ; Re Moore (1859), 11 I. C. L. R. 1 ; 
R. V. Howes (1860), 3 E. & E. 332 ; Re Suitor {Emily) (1860), 2 E. & E. 267 ; Re 
O'Hara, [1900] 2 I. R. 232, 0. A. ; Re Bell (1908), 43 1. L. T. 35. 

(i) Custody of Children Act, 1891 (54 & 66 Viet. o. 3), b. 1 ; and see pp. 105, 
106, ante. The word “ parent ” includes any person at law liable to maintain 
the child or entitled to his custody (Custody of Children Act, 1891 (54 & 55 
Viet. c. 3), 8. 6; and compare note fa), p. 110, post). If when the applica- 
tion is made the child is being brought up by another person, or by a school 
or institution, or is boarded out by the j^axdians of a poor law union, the 
court may in its discretion, if it orders the child to be given up to the parent, 
further order that the parent shall pay to such persons, or school or institution, 
or guardians, the whole or a reasonable portion of the costa incurred in 
bringing up tho child (Custody of Children Act, 1891 (61 & u5 Viet. c. 3), 
B8. 2, 5). 

(m) lUd., ss. 3, 5 ; Re Preaton (1848), 6 Dow. & L. 233 ; R. v. Gyngall, [1893] 
2 a B. 232, 237, 0. A. ; Re Elhott, an Infant (1893), 32 L. R. Ir. 604; lU 
Skefington (1908). 43 I. L. T. 245. 

(n) Re Fynn (1848), 2 De G. & Sm. 457 ; Re Goldsworthy (1876), 2 Q. B. D. 
75 ; Re Brown {Ethel) (1884), 13 Q. B. D. 614 ; and see p. 108, ante. 

(o) Wdlesley y, Wdlesley (1828), 2 BU. (n. 8.) 124, H. L. ; see p. 126, 
post. 
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Sect. 1. 
Gnardlcui- 
BhJp an4 
Castody. 

Protection 
of Rlrl. 


Ill-trentment 
of infant. 


Whe'e child 
has parents 
«T guardian. 


Infant 
convicted 
of felony. 


out of it, he will not be compelled to return to it, if his welfare does 
not 80 require (p). 

257. Where on the trial of any offence under the Criminal Law 
Amendment Act, 1885 (q), the court is satisfied that the seduction 
or prostitution of any girl, under the age of sixteen years, has been 
caused, encouraged or favoured by her father or mother, or by her 
guardian, or master or mistress, the court may divest him or her of 
all authority over the girl, and may appoint. any person, willing to 
take charge of her, to be her guardian until she attains full age, or 
for any shorter period (r). 

Where a person having the custody, charge or care of an infant 
under the ago of sixteen years, is either (1) convicted of, or com- 
mitted for trial for any of certain offences of cruelty or otherwise 
against the person of the infant (s), or (2) bound over to keep the 
peace towards the infant by any court, that court or any petty 
sessional court may make an order depriving such person of tbe 
custody, charge or care of the infant, and committing the infant to 
the custody of some relative or other fit person until the infant 
attains the age of sixteon, or for any shorter period (t). If the 
infant has a parent (a) or legal guardian (5),. the order is not to be 
made unless the parent or legal guardian has been convicted of or 
committed for trial for the offence, or is under committal for trial 
for having been, or has boon proved to the satisfaction of the court 
to have been, party or privy to the offence, or has been bound over 
to keep the peace towards the infant, or cannot be found (c). 

258. Where an infant has been convicted of felony, the 
Chancery Division of the High Court may, upon the application of 
any person willing to take charge of him and provide for his main- 
tenance and education, assign the custody of him during his 
minority, or for any shorter period (d). 


(p) JCx parie Hopkiua (1732), 3 P. Wma. 162 ; Jt v. Hovm (1800), 3 E. E. 
332, per Cockburn, C.J., nt pp. 336, 337 ; Jie A<jor- Ullis, A gar- El/, a v. LaaidUa 
(1883), 24 Ch. D. 317, C, A., per Cotton, L.J., at p. 331, per BowfJN, L,J., at 
pp. 336, 337 ; He Mcilrath, JnfanU, [1893] I Ch. 143, 150, 0. A. 

J 48 & 49 Viet. c. 69. 

Ibid., 3. 12. The High Court ma ’ from time to time rescind or vary the 
r by the appointment of another guardian or in any other respect {thtd.). 

(•) I.e., those offences specified m the Children Act, 1908 (8 Edw. 7, c. 67), 
Part II. and Schod. I. 

(f) Ibid., 8. 21. The Home Secretary may authorise the emigration of the 
infant where it appears to bo for his benefit {ibid., s. 21 (6)). 

(a) “ Parent ” under tho Prevention of Cruelty to Children Act, 1904 
(4 Edw. 7, 0 . 15), B. 23, includes a step-parent, and any person cohabiting with 
the parent of the child, a ^ardian, and every person legally liable to miuntain 
the child, but tho father of an illegitimato child is not a parent within the Act 
until declared to be so by affiliation proceedings {Butler v. Gregory (1902), 18 
T. L. R. 370). This provision was not repealed by the Children Act, 1908 
(8 Edw. 7, c. 67). 

{b) I.e., a person appointed guardian according to law by deed or will, or by 
the court (Children Act, 1908 (8 Edw. 7, c. 67), s. 131).^ 

(c) Ibid., B. 21 (2); and as to other provisions for safety of children, soo 
pp. 158 ef arq , potd. 

{d) Infant lolous Act, 1840 (3^4 Vict. c. 00). The infant is not to be sent 
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259. Whore a decree of judicial separation or a decree o! 
divorce, whether nisi or absolute, or a decree of nullity (e), is pro- 
nounced, the court has an absolute discretion to give the custody 
of the infant children of the marriage to either parent, and to 
regulate the access of the other parent to them (/), and may allow 
a third party to intervene whore neither parent is fit in the opinion 
of the court to have the custody of the children (^). 

The court may also declare the guilty parent to be unfit to have 
the custody of such children {h). 


SVJT . 1. 

Gnoniiata- 
lihip and 
CoBtody. 


In case of 
divorce pro* 
ccedings. 


Sub -Sect. 4. — Adopt % on . 

260. Adoption, in the sense of the transfer of parental rights Actual 
and duties in respect of a child to another person and their a<iopt>oE^ot 
assumption by him, is not recognised by the law of England (t). by^ifw. 

But a relative or a stranger may put himself in loco parentis 
towards a child (/c), and certain legal consequences as between the 
paities result from that position (i). 


beyond the seas or out of the juiisdiction of the court (Infant Felons Act, 1840 
(3 & 4 Yict. c. 90), a. 2). The assignment may from time to time be rescinded 
or varied a. 1). 

(e) Langworthy v. Lang worthy UP. I). 85, 0. A. 

(/) Matrimonial Cauaes Act, 1857 (20 & 21 Vict. c. 85), a. 36; Matrimonial 
OauBos Act, 1859 (22 A 23 Viot. c 61), a. 4 ; Hpiait v. S}>ratt (1858), 1 Sw. & Tr 
215 ; Suggate v. Suggate (1859), 29 L. J. (p. A m.) 167 ; Ryder v. liyder (1861), 30 
L. J. (p. M. A A.) 44; Slnnncr v. SUnner (1888), 13 P. D. 00; Eandford v. 
JIand/ord (1890), 63 L. T 256, Handley v. Handley, [1801] P. 124,0. A., 
Lindley, Ij.J., atp. 127 ; Wttt v. WtU , [1891] P. 163 ; Wehley v. Welhy (1891), 
64 L. T. 839. But the court will icquire a very strong case to be made out 
against a father before deobuiiig him unlit to havo the custody of his children 
{Wvolnoth V. Woolnoth (1902), 86 Jj. T. 698), and in taking away the custody 
irom him will not dopiivo him of oxeroising parental judgment and discrimina- 
tion in respect of tho children {Maudslay v. Maudslay (1877), 2 P. D. 25G, per 
Han^ien, P., at p. 260). Tho court may after divorce allow the father to resume 
the custody of tho childieii which ho has given to the mother by a prior separa- 
tion deed (Jump v. Jump (1883), 8 P. B. 169, per IIannen, P., at p. 160). See 
also title Husband and Wife, Vol. XVI., pp. 521, 677. 

(g) Chetwynd v. Chetwynd (1865), L. 11. 1 P. A B. 39 ; Godnch v. Oodrtch 
(1873), L. E. 3 P. A B. 134. But see Davis v. Davis (1889), 14 P. B. 162, whore 
buch intervention took place after the death of the parent who h;id tho custody. 

{h) As to declarations of unfitness for custody, see Guardianship of Infants 
Act, 1886 (49 A 50 Viot. c. 27), s. 7 ; and title Husband and Wife, Vol. XVI., 
p. 545. 

(t) Humphrys v. Dolak, [1901] 2 K. B. 385, 0. A., per Stiklinq, L.J., at 
p. 390. For fonn of agreement to adopt a child, see Encyclopsedia of Forms 
and Precedents, Vol. I., p. 226. The seduction of an adopted daiightei; is an 
injury for which damages are not limited by the mere loss of service (Irwin v. 
Dearman (1809), 11 East, 23). 

(A) A person puts himself m loco parentis towards a child when he undertakes 
the office and duty of a father to make provision for tlio child (Powys v. 
Mansfield (1837), 3 My. A Cr. 369, per Lord (JoTTENnAttr, L.C., at pp. 366ef aej.). 
The fact that a child has a father living with whom it resides and by whom it 
is maintained affords an inference against tho position being assumed by another 
(ibid., at p. 368). A father does not stand in loco parentis towa^s an illegitimate 
iffiild, unmss he voluntarily puts himself in that position by his acts and conduot 
(pee note ( p ), p. 114, and p. 120, pnt). As topiysumption of undue influence 
m this connection, see titles Equity, Vol. XLH., p. 18 ; Fbaudulent and 
Voidable Oonvetanoes, Vol. XV., pp. 107^ 108 ; OifTS, Vol. XV., p. 420. 

(0 See pp. 118 ef lej , post . 
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Sect. 2. — Religion, 

261. In the abRcnco of good reason to the contrary a father has 
the right to determine in what religion his infant child shall* be 
brought up (?7i), and he cannot effectually deprive himself before- 
hand of that right by an agreement to tho contrary, either before 
and in consideration of marriage or otherwise (n). The right 
continues until tho child attains full ago (o). If, however, a fath.er 
waives his right by allowing a child to .be brought up in a 
different religion, he may be precluded from afterwards asserting 
it ip). 

A father may lose the right by his own immoral conduct ( 7 ), or 
by the profession of opinions which have an immoral or irreligious 
teridoucy (r). 

262. Tho right continues after his death in spite of the mother 
being of a different religion 's); and if he has loft no directions on 
tho subject the court will direct that tho infant shall be brought up 
in tho father’s religion (f). But the father’s right, and even his 
express directions on the subject, may bo interfered with if he 
has so acted as to waive or abdicate his right (a), as, for instance, 
if the mother has been allowed to bring up tl.e infant in her own 
religion for a long period without interference (6), or if the welfare 
of the infant, which is the primary consideration, renders it 


(?n) AV Mraiha, Mutmn (1^71), 6 L R. Kq 08; D* Alton v. D* Alton (1878), 

4 r. I). 87 ; lie Atjar- I'Ulis, A<jar- KUta v. Las* eJ lea (1878), 10 Ch. D. 49, 71 H aeq , 
C. A.; He Sranlan, rn/<int9\\HH^), 40 Oh. D. 200, j>rr SriULiNO, J., at p. 207. 
As to roligioua odiiciitioii, boo titlo Education, Vol. XII., pp. 61, 76, 89, 90, 106 

Ct BfiJ. 

(n) Jie Horcham, li. v. Smith (1866), 22 L. J. (Q. ii.) 116; Andrews v. Salt (1876), 
8 Ob. App. 622 ; 1)’ Alton v. IH Alton, anpra; He A<jai - ICllis, Agar-Klha v. LastcHeii, 
enpra, at pp 70, 71 ; He Nenm (VioUt), an Injant, [1891] 2 Ch. 299, 0. A. Soo 
also titlo OoNTiiAOT, Vol. VIl., p. 396. 

(o) Re Aijar-Elha, Agar-Klha v, Lascelles (1886), 24 Ch. I). 317, 0. A., per 
Buett, M.U., at p. 62(5. But as to whoro an infant has doliberatoly adopted 
anothi'r religion, boo He f gona {on Ivfatit) (1869), 22 1.. T. 770. 

(p) Lgona v. Ulenhin (1821), Jt-c. 246, per Loid 1 ’Ildon, L.C., at p. 260; Re 

.S//aaa/mn (1862), 20 ]j. T. ( 0 . S.) 183; Re Newton {Infanta), [1896] 1 Ch. 740, 
0 . A . . 

{q) Shelley v. Weathrooke (1817), Jac. ‘!66. 

(r) Ibid. ; Thomas v. Roberta (IS60), 6 De O. & Sm. 768. 

(fl) Wiitg V. Mai shall (1841), I'Y. & 0. Oh. Cas. 68 ; Re Hunt, a Minor (1846), 2 
Con. & haw. 676; Re North (1846), 11 Jur. 7 ; Re Browne, a Minor (1852), 2 1. Oh. R. 
151 ; Re Rare {Alicia), an Infant (1867), cited in Gnrneg v. Onrney (1866), 
1 Hem. & M. 416, 420, n, (a); Bavia v. Davis (^1862), 10 W. R. 246 ; Re Auafin, 
Austin V. Austin (1865), 34 L. J. (OH.) 499; Ifawkawoithv. Jlawhaworth (1871),' 
6 Ch. App. 639, per James, L J., at p. 542, per Mellisu, L.J., at pp. 514, 545. 

{t) Re Newbery (1866), 1 Ch. App. 263; Ilawlwvorth y. Haivicsworth , aupra. 
Even whore the mother and infant are out of the jurisdiction {Re Montagu^ Re 
Wronghton, Montagu v. B'eatinq (1884), 28 Oh, D. 82). 

(a) Hill V. i/i7( (1862), 10 W. B. 400. 

(ft) Corbet v. Tottenham (1808), 1 Ball & B. 59; Re Kellera, Minora (1856), 

5 I. Oh. R. 328 ; Re O^Malleya, Minora, Ex parte O'Maileff, Ex parte Robinaon 
(1858), 8 I. Ch. E. 291; HiU v. HiR, auma; Re Clarka (1882), 21 Ch. D. 817; 
especially if the infant has formed dennite religious opinions in a particular 
direction {Re KdU/ra, Minora, aupra; Ra Fallon, Minora (undated) cited in Ra 
Mellera, Minora, aupra, at pp. 328, 339). 
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desirable (o). This will be the case when the application to the bbot. h. 
court on the subject has been delayed for many years after the RelUdou. 
father’s death, and the infant has meanwhile been brought up in 
a dififerent religion (d), or where the latter desires to adopt adfUTerent 
faith ((?). 

Where there has been an antenuptial agreement as to the Antenuptial 
religious education of the children of the marriage, the courts 
will, after the death of the fatlier, take the fact into consideration 
as an indication that the father had abandoned his right (/). 

In taking the welfare of the infant into consideration the court Examination 
will sometimes examine him with a view to ascertain the extent of of the infant, 
the religious impressions which ho has formed and the inadvisability 
of his receiving in the future different religious instruction (</). 

263. In dealing with the question of religion the court usually Religion 
only regards some form of Christian religion (/t), or the Jewish 
religion (i). But diffeient considerations will prevail in the case of ^ 

the child of an Indian (Ic). 

264. Where, upon an application by a parent for the production ^Direction as 

or custody of an infant child, a court considers that the parent* to religion 
ought not to have the custody of the infant, but linds that the infant is j, 

being brought up in a differont religion to that in which the parent not given 
has a legal right to require that the child should be brought up, 

the court may mako an ordor securing that the infant shall be 
brought up in tho religion in which tho parent has a logal right to 
require that he should be brought up (i). 


(c) Aiidrewa v. Salt, (1873), 8 Cli. App. G22 ; fie Clarke (1882), 21 Cli. D. 817 ; 
lie McGrath (/«/«?< is), [18U3] 1 Oh. 1-13, 0. A. But tho pncuiii.iiy or worldly 
iiiterosta of tho iiif.intvvill no*, bo tiikon into considomtioii {Ta/hotv. Shrewshiti y 
{Karl), Doyle v. Wrujht (18 U»). -1 Mv. & Ur. G72, pr Lord CoTTiiNllAM, L.U., ut 
p. 088 ; Re Kellers, Mmors (1 8, *58), 5 'l. Oh. Jl. 328, 33jq. 

(f/) Stourton V. Stoitriou (1357), 8 Bo Q. M. & 0. 7G0, 0. A., per Tuu 8EB, L.J., 
at p. 772. 

(<; Jte TF., W. V. M., [1907] 2 Oh. 567, C. A , wheio a boy aged thiitoou 
dof'iiod to change from tho Jowirfh to the CliiLstian faith. 

(/) Andrews Y. Salt, aup/a; Re Clarke, sup? a. 

(</) Re l}rowne,a Minur (1858), 81. Ch. It. 172; Sloiirlun v. SI tnrt'/n, supra, at 
pp.‘767, 7C8; Re Newton {Infants), [189GJ 1 Oh. 740, 743, 751, 0. A. ; He IK, IK. 
r. M., su}mi. But in othor caacs au iutoi view with the infant haa bt>cu conaiderod 
undc-irablo {Davie v. Bawa ( 1 8G2), 10 W. R. 245 ; Re Ac7A>/'r/y (18GG), 1 Ch. App. 
2G3, 2GG ; Jluivksworlh v Ifawksworth, supra; Re Nerin ( Vu let), an Infant, [1891 J 
2 Oh. 299, 307, C. A ). In the caao of any order deahng with a ward of coiiit in 
regard to the religion in which such ward is to bo brought up, tlio words “ until 
further order” uiiiht, from tho nature of the case, be deemed to be inserted 
{Re IK., IK. Y. M., »upra,per Cozens-Uardy, M.E., at p. 670). 

{h) Skinner v. Urde (1871), L. B. 4 P. 0. 60; Re Nevin {Violet), an Infant, 
suiira, at p. 309. 

(i) Re IV, IK. V. M., supra. 

{k) Re Uliee, Nawab Naz%m of BenyaVs Infants (im), 64 L. T. 266, C. A. 

{1) Custody of Cfaddren Act, 1891 (61 & 66 Viet. c. 3), s. 4. Tho court has 
full power to consult the wishes of tho child in considering what order shall bo 
made ; and tho power of the coui't to make the order does not diminish the right 
which the iufuut otherwise possesses to ^e exorcise of his own free choice 
{ibvL)s 
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Seot. 3 . — Maintenance and Education, 

Sub-Sect. 1 . - - Prottcl ion . 

265. The natural duty of a parent to protect an infant child 
justifies acts of personal violence in defence of the child (m), and the 
upholding and maintaining of the child in a lawsuit (n). 

Sub-Sect. 2. — Maintenance and Education. 

266. Except under the operation of .the poor law, there is no 
actual legal obligation on a fatlier or mother to maintain a child, 
unless the neglect to do so w'ould bring the case within the criminal 
law (o). A father who wilfully refuses or neglects to maintain his 
children, or who runs away and leaves them, so that they are 
chargeable to a union or parish, is criminally liable (p). But 
the moral duty of a father to maintain his infant children (g), 
and also, where he has put himself in loco parentis towards them, 
the infant children of his wife by a former marriage {r), has been 
recognised by the courts, which have refused to allow main- 
tenance out of the property of infants where the father is in a 
position to maintain them (s), and have presumed, in the absence 
of evidence to the contrary, that a person with whom they are 
living with his consent is authorised to contract debts on his 
behalf to provide them with necessaries (t), and have granted an 
allowance for their maintenance out of the estate of a lunatic 
fatlier (a). The moral obligation exists, but is not considered so 
strong, in the case of a mother (i). 

(7?i) 1 IJl. Com. 450; 1 Hawk. P. 0. c. Gl, b. 23. It is doubtful how far 
Royley'a Case (IG12), Cro. Jac. 296 (referred to in 1 Hawk. P. 0. c. 31, s. 37; 
1 Bl. Com. 450; and cited in R. v. Onchy (1727), 2 Ld. Kayin. 1485, 1492) was 
decided on this princijdo (Post. 291, 295). 

fn) 2 Co. Just. 564 ; 1 Bl. Com. 450. 

(o) Cooper v. Martin (1803), 4 East, 76, per Lawrence, J., at p. 84; BazeUy 
V. Fvrder (1868), L. 11. 3 U. B. 559, per Cockburn, C.J., at p. 565. As to 
criminal neglect of an infant under the age of sixteen , see p. 110, ardCf and 
pp. 162 ei seq , post. 

(p) Vagrancy Act, 1824 (5 Goo. 4, c. 83), ss. 3, 4; seo IFoaegood v. Camps 
(1889), 63 J. P. 612; Jianmsttr v. Sullivan fl904), 91 L. T. 380. This does not 
apply to illegitimate children {R. v. Maude (1812), 2 Dowl. (n. b ) 58). a.so 
title Poor Ijaw. 

(< 7 ) Mortimore v. Wright, (1840) 6 M. & W. 482, per Lord Abinger, O.B., at 
p. 486. 

(r) Stotie V. Carr (1799), 3 Eiq). 1, per Lord Kenyon, C. J., at p. 2. 

(s) Fawkner v. Waits (1742), 1 Atk. 406, 408; Butler v. Butler (1743), 3 Atk. 
58, per Lord Hardwiokk, L.U., at p. 60; IhU v. C'^opTaon (1787), 2 Bro. C. C. 
231 ; PuUford v. Hunter, Jennings v. Hunter (1792), 3 Bro. 0. C. 416; Wellesley 
V. Beaufort {Duke) (1827), 2 Buss. 1, per Lonl Eldon, L.O., at p. 28; CuXbertson 
V. Wood (1870), 5 1. 11. Eq. 23 ; and see pp. 91, 92, ante. 

(t) Stone V. Carr (1798), 3 Esp. 1 ; Cooper v. Phillips (1831), 4 0. & P. 581 
(where infant was m charge of a servant) ; _ Bazeley v. Forder, supra (wife 
living apart from her husband) ; but the qiiestion of a wife's authority bo 
left to the jury {Rawlyns v. Vandyke (1800\ 3 Esp. 250, per Lord Eldon, L.C., 
at p. 262). Seo also Aikyns v. Pearce (1867), 26 L. J. (a P.) 262 ; and see note (o), 
p. 07, ante, and p. 116, post. 

(a) ReHinde,Ex parte PTAttiread (1816), 2 Her. 99, per Lord Eldon, L.O.. 
at p. 102. A Bunilar allowance wiU made for the illegitimate children of a 
lunatic {Re Jones, Ex parte Haycock (1828), 6 Buss. 154). 

{b) Fawkner .v. Watte, supra, at p.40S ; Clarke v. Wrtghi (1861), 6 H. & N. 849, 
Ex. Ch., per Blaosbubn, J., at p. 859, per Goosbubn, O.J., at p. 874. The moral 
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267. Under the poor law the father, and the mother after the Bbot. & 
death of the father, and also the grandfather (c) and grand- Malq|en- 
mother (d), if able to do so, are bound to maintain a child who &nce and 
cannot support himself (c). Relief given to a wife, or to a child under Ed ncet ion. 
the ago of sixteen, and not being blind or deaf or dumb, is deemed^ Liability 

to be given to the husband of the wife, or to the father of the child under poor 
and relief given to the child, under that age, of a widow is deemed to 
Ijo given to the widow (/). Where a man marries a woman who 
lias at the time children,' whether legitimate or illegitimate, he 
is liable to maintain them as part of his family until they attain 
the age of sixteen, or until the death of their mother (g). 

268. A married woman who has separate property is under the Liability of 
same legal liability as her husband for the maintenance of her married 
children and grandchildren ; but the liability does not relieve her 
husband from his legal liability to maintain her children and 
grandchildren (h). 

Where any relative is liable at law to maintain a poor person Maintenance 
whoso relief would otherwise be chargeable to a poor law union or 
parish, the guardians of the union or parish can obtain an order 
upon such relative to maintain the poor person (i) ; and compli- 
ance with such order will be enforced as a civil debt recoverable 
summarily under the Summary Jurisdiction Act, 1879 (A;). 

269. It is the duty of a parent of a child, including a blind or Education, 
deaf child, between the ages of live and fourteen to cause the child 

to receive an efficient elementary education (/). 

Sub-Sect. 3. — Liability of Father for DebU, 


270. A father is under no liability to pay a debt incurred by an 
infant child (m), or money expended on the child’s behalf (a), ovep 


Liability 
of father 
for debts of 
child, or 
for moncT 


obligation oxtond,® to illegitimate children {(Jlarke v. Wright (1861), 6 H. & N. 

649, 869, 874, Ex. Oh.). expended 

(c) The liability of a grandfather is irrospoctive of the ability of the father on him. 
to maintain the child (72. v. Corntsh (1831), 2 B. & Ad. 498 ; Weatminster Union 
Guardians v. Buckle (1897), 61 J. P. 247). 

{d) A grandmother is not liable xphile a married woman {Coleman v. Birmingham 
Overacera (1881), 6 Q. B. D. 615), except out of her separate property (see infra). 

(e) Poor Rohof Act, 1 601 (43 Eliz. c. 2), s. 6. Soe title Poor Law. 

(/) Poor Law Amendment Act, 1834 (4 & 6 Will. 4 c. 76), s. 66. 

\g) Ibid,, B. 67; 72. v. Clentham Pariah (1710), Eoley, Laws Bolatiug to the 
Poor, p. 39 ; Jt. v. St. Botolph’a Aldgate (1711), Eoloy, Laws relating to the Poor, 

р. 42. 

(/i) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 21. As to 
the liability of a manded woman under the Vagrancy Act, 1824 (6 Geo. 4, 

с. 83), see Peters v. Coniie (1877), 2 Q B. D. 131 ; and title Poor Law. 

(f) Poor Law Amendment Act, 1868 (31 & 32 Vict. o. 122), s. 30; seo title 
Poor liAW. 

(A) 42 & 43 Vict. c. 49 ; see ss. 6, 35. The liability to provide maintenauco is 
a continuing liability {Ulverstove Union Guardians v. Parle (1889), 53 J. P. 629). 

(2) See title Education, Vol. XII., pp. 54 et aeg. There is no common law 
obligation ; see p. 114, ante. 

(m) Fluck V. Tollemache (1823), 1 0. & P. 5 ; Clements v. Wtlliama (1837), 8 
0. & F. 58; Udortimore v. BW^At(1840), 6 M. & W. 482. But if he voluntaiily 
pays such debt and dies insolvent, there is no debt from the child to the father’s 
estate (Graham v. Wickham (No. 2) (1862), 31 Beav. 478). 

(n) Seahama v. Maddy (1840), 9 C. & P. 497 ; Healing v. Heeding (1902), 19 
T.RE. 90. 
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SECT. 8. in roBpect of necossaries (o), unless he has expressly or impliedly 

Mainten contracted to do so (p), or has fjiven authority for the incurring of 

ance and the debt or the expenditure of the money (q). The authority may 
Education, be implied (r), as, for instance, where he knowingly acquiesces in the 
child being maintained by a stranger (a). 

Sub-Seot. 4. — Orders for Maintenanco and Education in Matrimonial Causeo. 

In matri- 271 - During a proceeding for obtaining, or in making, or from 
moniai time lo timo after making, a final decree of judicial separation, 

cauaea. nullity of marriage, or dissolution of marriage, the court may make 

any order or provision with respect to the maintenance and educa- 
tion of the children of the marriage (<). 

After a final decree of nullity of marriage or dissolution of 
marriage the maintenance and education and other benefit of 
the children of the marriage, as well as the benefit of their 
parents, miiy be provided for out of the property settled on the 
parties to the marriage by any antenuptial or postnuptial sottlo- 
ments (a). 

After a decree of dissolution of mariiage or judicial separation, 
a settlement of all or any part of tlio property of a wife in fault 
may be ordered to be made for the beiuiit of the children of the 
marriage, or any of them, either alone or together with their 
father (b). 


(o) Urrmion v. Newcomen (1836), 4 Ad. & El. 899 ; Shelton v. Sprioqett (1851), 
11 0. B. 452. Ihit II wi£« living apart from her husband uuiy bind his credit for 
necossaries Bujiphod to lus infant children of whom oustodv has boon givon 
to hor by an o^or of tho court {Bazelejf v. Eorder (1868), L. It. 3 Q. B. 559 ; -^oo 
also title Husband and Wife, Vol. XVT., pp. 427, 578). As to implied autho- 
rity arising out of moral duty, see p. 114, an/e. 

*\P) ^l<i<'lcburn V. Madecy (1823), 1 0. & 1’. 1; Andrews v. Oarreit (1859), 6 
0. 13. (n. 8.) 262. There is no implied authority whore tho father allows the 
son a reasonable sum for expenses (CVun/z v. (/t/r(1796), 2 Esp. 471). If exta-ava- 
mnt clothes are supplied, tho father is not liable {Simpson v. RvherUon (1793), I 
Esp. 17). As to a father’s possible liabibty for a sou’s tort, see Moon v. Towt^a 
(1860), 8 C. B. (n. b.) Oil ; and as to torts generally, see title Tort. 

{q) Bolfe V. Ahhott (1833), 6 0. & P. 286. Por form of niithority by a father 
to supply goods to an infant son, and of notice by father that his son is an infant, 
see Kiicymopredia of Fonns and Prccoilents, Vol. VI., pp. 555, 556. 

(r) Baker v. Keen (1819), 2 Stark. 601 ; Earratt v. Burghari (1828), 3 0. & P. 
381 ; Law v. WxlHn (1837), 6 Ad. & El. 718 ; which, however, is disapproved 
in Mortimore v. Wright (1840), 6 M. & W. 482, prr Lord Abingeh, C.B., nt p. 487. 

(a) Heaketh y. Oowing (1804), 5 Esp. 131 ; Nichole v. Allen (1827), 3 C. A P. 
86 ; but SCO ns to this case Mortimore y. Wright, eupra, per Lord Abingeb, O.B., 
at p. 485 BazeJey v. Forder, auma. 

0) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 35 ; Matrimonial 
Causes Act, 1859 (22 & 23 Viet. c. 61), s. 4; WhiMon y. Whieldon (1861), 2 Sw. 
& Tr. 388; Milford v. Milford (1869), L. B. 1 P. & D. 716; Bishop v. Biahop, 
Judkins y, Judkins, [1897] P. 138, C. A. An order can be made for main- 
tnnanco and education until the child attains full ago {Thomaaaet v. Thomaaact, 
[1894] P. 295, C. A.). The order cannot require that security shall be given 
lor the payment of maintenance (Hunt v. Hunt (1883), 8 P. D. 161); and see 
title Husband and Wife, Vol. XVl., p. 677. 

(a) Matrimonial Causes Act, 1859 (22 & 23 Viet. o. 61), s. 5; Webster y, 
WehsUr and Mitford (1862), 3 Sw. & Tr. 106 ; and see dtle Husband and Wife, 
Vol. XVL, p. 671. 

(b) Matrimonial Causes Act, 1857 (20 & 21 Vict. c. 85), s. 45 ; Stalls y. Stalls 
(1860), 30 L. J. (p. M. & A.) 216; and see title Husband and Wms, VoL XYL, 
p. 669. 
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Sect. 4. — Marriage, 

272. The consent of the father, if living, and after his death, of 
the mother, if living, is generally requisite for the marriage of an 
infant child not being a widower or widow (c). 

273. A father (d) or mother (c) can take proceedings to annul 
the marriage of a child where the child was at the date of the 
marriage an infant (/). 


Sect. 5. — Property. 

Su«-SEOr. \.—Righi9 of Parent. 

274. A father has, as guardian for nurture or by nature (y), no 
rights over the real estate of his infant child (/i). But he may have 
such rights as guardian in socage (0 or in gavelJcind (k), or, if the 
infant is a copyholder, as guardian by the custom of the manor (/) ; 
and he may be appointed guardian of the infant’s estate by the 
court (m). If he enters on the infant’s land, and receives the rents 
and profits, whether he does so by virtue of any such guardianship or 
not, he will be deemed to do so as guardian for the infant, and must 
account accord ingly for the rente and profits received by him (a). He 
is not allowed to apply these rents and profits in maintaining and 
educating the infant (o), except under the express sanction of the 
court (p), but his having done so may in a proper case be ratified 
or condoned by the court (y). Similarly, a mother who receives 

(c) Soe note {g)t p. 67, ante; and title Uusbakd akd Wife, Vol. XVI., 
pp. 296, 297. 

Ul) Shfiwood V. Jlay (1837), 1 Moo. P. 0. C. 363. 

(c) Sherwood v. Rat/, mpra, at p. 402 ; Frowae v. Spurwaij^ and Bowley {falae}?/ 
called Spurway) (1876), 24 W. K. 860. But the mother is not ontitlod after 
the father’s death to continue piocfledings for the purpose instituted by him 
{Beuan v. M' Mahon and Sevan (falaely called M’ Mahon) (1869), 2 Sw. & Tr. 68). 

(/) Shea wood v. Itay^ supra (whore the child was iidiilt at the time of the 
tnai Tiage) ; Wells v. (hAtaim. {falsely called Wells) (1864), 3 Sw. & Tr. 364 ; Prowsc 
V Spnrway and Bowley {falsely (.ailed Spurvmy) supra ; and as to nullity suits, 
tt>e title ituaiiAND and Wife, Vol. ^VI., pp. 4t>9, 637, note (6). 

{</) See pp. 122, 12.{, post. 

(A) Co. Litt 88 b, llargrave’s note (12) ; B. v. Thorp (1696), Garth. 381 ; /?. 
V. Sherrington (Inhabitants) {\8o2). 3 B. & Ad. 714. As fo his righls on the 
iioath of an infant child, see titlo Descent and Disthibution, Vol. XT., 
p. 22. 

i ») See pp. 121, 122, post, 

k) See note ( p), p. 122, post. 

1) See p. 122, post, 

m) See pp. 126 et seg., post. 

n) 1 Bl. Com. 453 ; Mortjan v Morgan (1738), 1 Atk. 489 ; Thomas v. Thomas 
(1866), 2 K. & J. 79, per Page Wood, V.-C., .at pp. 84, 86. A pamut sf.inds in 
a fiduciary position towards a child (soe p. 118, post). 

(o) Seepp. 91, 114, ante, 
fp) See pp. 80, 91, 92, ante. 

(g) Thomas v. Thomas, supra, at p. 84 ; Wright v. Vanderplank (1866), 8 De 
G. M. & G. 133, 0. A., per ICNiaiiT Bkuce, L.J., at p. 140 ; and see p. 92, 
ante. Where a father and adult daughter were jointly entitled to real estate, 
and the father received the entire rents, and kept no accounts with the 
daughter, but she lived with him and was maintained and supplied with money 
by nim, it was held that the common establishment had been maintained out of 
the entire rents (Smith v. Smith, Trinder v. Smith (1867), 23 Bear. 564). 
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the rents and profits of the estate of her infant child, does so as 
bailiff or agent for him (r). An infant heir can obtain an injunc- 
tion restraining his father, when tenant by the curtesy (s), from 
committing waste (t). 

275. Unless expressly empowered so to do, a father cannot give 
a valid receipt or discharge for property of his infant child (a). If 
he receives it, he does so as guardian or agent for the infant (?>); 
but while infant children live with and are maintained by their 
father, he is entitled to the earnings of their labour (c). 

Sub-Sect. 2. — Dealingt hetwem Parent and Child. 

276. A parent stands in a fiduciary relation towards a child (tZ), 
and has certain moral obligations to fulfil towards him (c). Con- 
sequently any question as to whether a transaction constitutes a 
gift by a parent to his child is construed favourably towards the 
child, and any question whether a transaction is to bo upheld as a 
gift by a child to his parent, or is to be set aside as obtained by 
undue influence, or for any other reason, is construed unfavourably 
as against the parent (/). 

277. Where a father purchases either real or personal estate in 
the name of a child alone, or in the joint names of the child and of 
himself or a stranger, there is no resulting trust for the father (7) ; 
but the father is presumed to have intended to advance the child (/t), 


fr) Wall y. Stanimek (1887), 34 Ch. T). 763. 

(a) Soo title Real PiiorEiiTY aku CiiA'rrELS Real. 

(t) Jtoberta v. Jioherta (1057), Hard. 06. 

(o) Dagley v. Tolferry (1715), 1 P. Wins. 285 ; Philipa v. Paget (1740), 2 Atlc. 
80 ; Bce p. 76, ante. Money bolonginp to an infant will not bo payable to hio 
father oven though the father is by the law of his domicil on titled to receive it 
{Re Udlmann'a Will (I860), L. R. 2 Rq. 363; Re Ohaturd'a Settlement, [1899] 

I Gh. 712). As to the eucet of domicil on the rights of a parent, see title 
OONFLTOT OF LawS, Vol. VI., p. 280. 

(fil Dagley v. Tolferry, supra, Qamher v. Gambier {IS'So), 7 Sim 263. A 
motner who is also a guardian can give a good receipt for tno infant's iucomo 
{Re Long, Lovegrove v. Long, [1901] W. N. 166). As to whore questiou of 
domicil and foreign law arise, see title Conflic’J' of Laws, Vol. VI., p. 280. 
As to the rights of the father or mother on the death of an infant child, sco 
title Descent and Distribution, 7o1. XL, p. 22. 

(c) 1 Bl. Ckmi. 453. The same rule may apply to adult children {ibid.; Ex 
parte MacMin (1755), 2 Ves. Sen. 675), But an adult child so situated may 
nave a title to a portion of his own oarnings ( Kx parte MacMin, anpra). 

(d) PlouTtghf V. Lambert (1886), 52 L. T. 646, per PiELD, J., at p. 662. 
fe) See p. 114, ante. 

(/) See p. 78, ante; and titles Equity, Vol. .XIII., p. 18; Pamily 
Arrangements, Vol. XIV,, pp. 543, 649 et a&j. ; Fraudulent and Void.vblh 
Conveyances, Vol. XV., pp. 107, 108 et eeq. ; Oirrs, Vol. XV., pp. 402, 420. 

(fli) See title Equity, Vol. XIIL, p. 165; Gifts, Vol. XV., pp. 413,417; 
Trusts and Trustees. 

{h) Grey {Lor^ v. Grey {Lady) (1677), 2 Swan. Appendix, 594 ; Dyer v. Dyer 
(1788), 2 Cox, Eq. Cas. 92 ; Fimih v. Finch (1808), 15 Ves. 43; Murleas v. 
Franklin (1818), 1 Swan. 13 ; Orahb v. Crahh (1834), 1 My. & K. 511 ; Sidmouth 
V. Sidmouth (1840), 2 Beav. 447; Christy v. Courtenay (1849), 13 Beav. 96; 
Wdliama v. Wlliama (1863), 32 Beav. 370 ; llepworth v. Ilepworth (1870), L. R. 

II Eq. 10 ; Rennet v. Rennet (1879), 10 Cb. D. 474, per JassEL, M.R., at pp. 476, 
477. 
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especially where he is an infant (i). The presumption does not 
exist where the purchase is made by a mother (k), but slighter 
evidence is sufficient to prove an intention on her part to advance 
the child than would be required in case of a purchase by a 
stranger (1), and it arises where the purchase is made in the 
name of a person towards whom the purchaser has put himself in 
loco pare?itis (m). Tlie presumption may be rebutted by evidence 
of a contrary intention (?i)^ but it must bo evidence of statements 
or facts contemporaneous with the transaction (o), and evidence 
will only be admitted of subsequent statements or facts, if they are 
against the interest of the party making the statement or being 
concerned in the facts (p). The presumption is not rebutted by the 
fact that the child has been already provided for(q); nor by the 
leceipt by the father of the rents or income of the purchased pro- 
perty (r), especially whore the child is an infant, so that the receipt 
may be referred to the fatlier’a position as guardian (s). There 
niiist, however, be an intention to confer a present benefit; and a 
])urchase in the name of a child with a view to an ultimate benefit 
to him will not constitute an advancement (<). 

278. Where under a settlement of real estate by a father, or 
person in loco parentis (a), a portion is given to a child not other- 
wise provided for, which will not be raiseable if ho dies before 
attaining full age, interest on the portion may nevertheless be 
allowed to the child for luaintonance during infancy (b). 

(t) Lamplugh'7. Lamplngh (1709), 1 P. Wme. Ill, 112. 

(/f) lierinetv. IJennet {ISld), 10 ^'h. D. 471; and ece title OiiTS, Vol. XV., 
pp. 415, 41G. 

(/) Garrett v. ]Vtlkinson (1818), 2 De G. & Sra. 211, 240; Sayre v. Hughre 
(1808), L. E. 5 Itlq. 870; Batstone v. SeJier (1871), L. E. 19 Elq. 250; Bennet^. 
Jieunet, mpra, per Jessisl, M.E., at pp. 479, 480. 

(m) Fbrand v. /Ia7/c<r (1080), 2 Cas. in Cli. 20; Currant v. Jago (1844), 1 Coll. 
iOl ; liennet V, Bennet, supra, at pp. 476, 477 ; Standmg v. Bowring (1884), 27 
Dh. J). 341. As to a person putting himself %n loco parmita towards a child, 
see note (ft), p. Ill, ante. 

On) Bole V. Pole (1748), 1 Vea. Son. 70; Bone v. Pollard (1857), 24 Beav. 283; 
Tucker Burrow (1865), 2 Horn, M. 615; Stock v. McAvmj (1872), L. E. 15 
Eq. 65 ; Crahh v. Crahh (1831), 1 My. & K 511 ; and sco titlo Gifts, Vol. XV., 
p. 416. 

(o) Murleaa v. i'VaTiftftn (1818), 1 Swan. 13; Sidmouth v. Sidmouth (1840), 2 
Boav. 447 ; Christy v. Courtenay (1849), 13 Beav. 90 ; Dumper y. Dumper (1862), 

Gill. 683; Willmma v. Wilhama (1863), 32 Beav. 370. 

(/») Redinyton v. Redington (1794), 3 Eidg. Pari, Eep. 106, 194, 196 ; Sidmouth 
V. Sidmouth, supra, at p. 455; Stock v. McAwy, supra, per WiCKENS, V.-O., at 
pp. 58, 59; and see title Evidence, Vol, XIIL, p 463. 

(g) jyyer v. Dyer (1788), 2 Cox, Bq. Cas. 92 ; Hepworth v. Hepworth (1870), 
L. E. 11 Eq. 10. 

(r) Grey (Lord) v. Grey (Lady) (1677), 2 Swan. Appendix, 594, 699; 
Sidmouth v. Sidmouth, supra, at pp. 456, 457 ; Batatone v. i^lter, supra. 

(«) Mumma v. Mamma (1687), 2 Vein. 19; Lamplugh r. Lamplugh, supra, at 
p. 113 ; Loyd v. Read (1720), 1 V. Wms. 607, per Lord Parkeh, L.C., at p. 608 ; 
Taylor y. i'aylor (1737), 1 Atk. 386; Stilemany Ashdown (1742), 2 Atk. 477, 
per Lord Hardwicke, L.O., at p. 480 ; Alleyne y. Alleyne (1845), 2 Jo. & Lat. 
544, 655, 556 ; Christy v. Courtenay, supra. 

t Forrest v. Forrest (1865), 13 W. E. 380, per Stuakt, V.-O., at p. 381. 

See note (ft), p. 111. ante. 

Staniforth v. Staniforth (1704), 2 Vom. 460 ; Incledon v. Northcote (1747), 

. 430, 438; Brown v. Temperley (1827), 3 Buss. 263; Be Greaves’ Settled 
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279. Where an infant is interested in a legacy under the will of 
a father, or of a person in loco parentis (c), who is under the moral 
obligation of maintaining him, he is entitled for the purposes of his 
maintenance to interest or income in respect of it from the date 
of the testator's death (d), instead of from the expiration of one 
year from that date (c), notwithstanding that the conditions as to 
the vesting or payment of the legacy are such tliat, if he were in a 
different relation to the testator, he would not be entitled to the 
income until attaining full age, or the 'happening of some other 
event upon which the legacy was to become vested or payable (/). 
The rule does not apply where the testator has provided another 
fund for the maintenance of the legatee (j). 

Sect. 6 . — Illegitimate Children, 

280. In the absence of a contrary intention either expressed 
or doduciblo by necessary inference, all provisions respecting 
“children,” contained in any laws or instruments having a legal 
oiDeration, refer exclusively to legitimate children (/i). The rights 
and duties of the putative father and the mother with respect to 
illegitimate children differ materially fi\m those of a father and 
mother with respect to legitimate children (i). 

Estates, Jones v. (/rfavei, [lUOOj 2 Oh. fiSU For a claimo m a will oxtouilmg 
this provision, seo Fncycliipiedia of Forms and Precodents, Vol. XV., p. ol7. 

(c) Seo note (/c), p. Ill, ante. 

\<l) JIarvey v. Jfar^ry (1722), 2 P. Wms. 21 ; llauqJdon v. Harrison (1742), 2 
Atk. 329, per Loid IIaiidwickb, L.C., at p. 330; Bedeford v. Tohm (1749), 1 
Ves. Sen, 308, per Lord IIaiidwk ke, h.O., at p. 310; Crulatt v. Dolby (1795), 
3 Vos. 10, per Arden, M.ll., at p. 13 ; Iftll v. Hill (1814), 3 Vos. »Sfc II. 183 ; Beit 
V. Fellows (1818), 1 Swan. 661 A postluirnous child is only entitled to inteio&t 
from his birth (Jiawlina v. Bawlins (1796), 2 Cox, Eq. Cus. 425). 

•(e) See titlo Executohs and Admjkjstratoks, Vol. XIV., p. 273. As to 
the rule of law respecting double portions to children, and legacies generally, 
see title Wills. 

(/) Beckford v. Tobin, supra, at p. 310; Cavendish y. ilfei'cer (1776), cited in 
Oreenwell v. OreenweJl (1800), 6 Ves. 194, at p. 195, n. (1); T.ormx v. Lmnax 
(1805), 11 Ves. 48; Frrniyton v. Chniminn (1806), 12 Ves. iO ; lie Gtorye .'an 
Infant) (1877), 5 Oh. D. 837, 0. A., per James, 1, J., .at p. 843 Wheie the con- 
tiugoTicy extends beyond attaining the ago of twenty-uno, the consent of lae 
roinidnaonnau may be required {Fendall y. A'ai,h (1779), cited in Greenwell v. 
Oreenwell, supra, at p. 197, n. (r) ; Fmrman v. Green (1801), 10 Ves. 46 ; Cawntw^a 
▼. Flower (1835), 7 fcJim. 523) ; or no interest may he payable (see Re Abialiams, 
Abrahams v. Bendon, flOllJ I Ch. 108). 

((/) Beckford v. Tobin, supra, at p. 310; Donovan y. Needham (1846), 9 13eav. 
104; Re Rouse’s Estate (1652), 9 Haro, 649, per Turner, V.-C., at p. 653; Be 
Oeorye (an Infant), supra, at p. 843: Re Aloody, Woodroffe y. Moody, [1895] 1 
Ch. lOi, 106 et seq. ; He Abrahams, Abrahams v. Bendon, supra; and boo 
title Execltohs and Administrators, Vol. XIV., pp. 272, 273. Where 
a father bequeathed a legacy to bis daughter in case she should attain 
full age, and made no provision for her maiutonunce botMceii marriage under 
age and attainment of lull .age, interest was allowed on the legacy between the 
time of her marrying under age and attaining full age (Chambers y. Qoldwin 
(1805), 11 Ves. 1). 

(h) R. V. Wyke (Inhabitants) (1746), Durr. S. 0. 264, 265 ; R. y. Maude (1842), 

6 Jur. 646; R. y. Tolley (Inhabitants) (1845), 7 Q. II. 696, per Lord Denman, 
O.J., at p. 698 ; R. v. Birmingham (Inhabitants) (1846). 8 Q. B. 410, per Lord 
Dbkman, C. J., at p. 426 ; Ditkineon y. North Eastern Rail. Co. (1863), 2 H. & 0. 
735, per PoLLopK, O.B., at p. 736. 

(»■) See titles Bastardy, Vol. IT., pp. 440-451 ; Contract, Vol. VIL, p. 396 
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Part VII. — Guardianship of Person and 

Estate. 

Sect. 1. — Title. 

Sub-Sect. 1 . — In General . 

281. The disabilities of an infant and his legal incapacity to 
manage his own affairs render it necessary iliat for the protection 
of his interests and the management of his property he should have 
a guardian of his person and property, to whom he stands in the 
) elation of ward(/i:). A person may be the guardian of an infant 
either (1) in socage ; (2) by nature in the case of an heir-apparent ; 
(3) by custom; (4) for nurture; (5) naturally, or by imrental 
right ; (6) by parental appointment, or (7) by appointment by a 
court of competent jurisdiction (Z). 


Sub-Sect. 2 .— In Socage . 

282. Guardianship in socage exists only where the infant is 
under the age of fourteen and has by descent the legal estate in land 
held in socage tenure (m). In that case it is not conlincd to the land 
which he holds in socage, but extends to his other land and property 


The rules of law as to the advanccmont of children (see pp. 118, 119, ante) and 
double portions of children (soo title Wills) do not apply to illegitimate 
childion unlo.-^B the father has put himself in loco parentis towards thorn {Smith 
V. Stiony (1794), 4 Dro. 0. C. 493 ; Ex parte Pge, Ex parte Dubost (1811), 18 Ves. 
140, per Lord Eldon, L.O., atpp. 147, 148, 152; Wetherhy v. Dixon (1815), 19 
Ves. 407 ; 7te Lawcs, Lawca v. Lnwes (1881), 20 Ch. I). 81, 0. A.). As to the 
extension of a parent's moral obligation in inspect of mainteuanco and education 
of illegitimnto children, see note (5), p. 114, ante; and li. v. Maude (1842), 

2 DowT. (w. 8.) 58. 

(A) Termes de la Ley, aub voce “ Gardeine” ; 1 Bl. Com. 460 et scg. ; Re Salisbury 
(Jlzar'jitis) and Ecclesiastical Commissioners (1870), 2 Ch. D. 29, C. A., per 
Melltsh, L.J., at p. 35. As to wards of court, see pp. 146 et seg.^ post. The 
relation of guardian and ward is strictly that of trustco and ceatm gne trust 
{Beaufort {DvJee) v. Berty (1721), 1 P. Wms. 703, pcr^Lord Macclesfield, L.C., 
at p. 705 ; Mathew v. Brise (1851), 14 Bear. 341, mr ItoMiLLV, M.R, at p. 345). 
A guardian stands in a fiduciary relation towards his waid {Plowright v. LambcH 
(1886), 62 L. T. 646, per Field, J., at p. 652). As to tiansactions between 
guardians and wards, see Hylton v. Hylton (1754), 2 Ves. Sen. 547 ; Wright v. 
Vanderplank{m6), 8 De G. M. & G. 133, C. A.; Motz v. Moreau (1861), 13 
Moo. P. 0. C. 376; and titles Equity, VoI. XIII., p. 18; Fraudulent and 
Voidable Conveyances, Vol. XV., p. 108. As to the guai-dianship of illegiti- 
mate children, see title Bastardy, vol. 11., p. 440. As to guardians ad litem, 
seepp. 140 et seq., post. As to the effect of foreign domicil, see title Conflict of 
Laws, Vol. VI., p. 281. 

(Z) Co. Litt. 88 b, Hargrave’s notes (2) to fl6); 1 Bl. Com. 460 et sa g. As 
to the po^rors of the county courts, see title County Courts, Vol. VUL, 
p. 654. 

(m) Co. Litt. 88 a, b, Hargrave’s note (13) ; 2 Bl. Com. 87, 88 ; Com. Dig., 
tit. Gardian (B.); Quadring v. Downs (1677), 2 Mod. Eep. 176; R. v. Todding- 
ton {Inhabitants) (1818), 1 B. & Aid. 560; R. v. Sherrington {Inhabitants) (1832), 

3 B. & Ad. 714, per Lord Tentebden, C.J., at pp. 716,716. As to socage 
tenure, see 2 Bl. Com. 79 et seg. ; and title Beal Property and Chattels 
Bkal. All tenures are now socage (Com. Dig., tit. Gardian (B. 1) ; Bedell v. 
Constable (1668), Vaugh. 177, 183). 


Sect. 1. 
Title . 

Guardian 
and ward. 


duardian- 
ship in 
socage. 
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Shot. 1. ^nd to his person (w). The guardianship belongs to such one of the 
Title. infant's nearest in blood as cannot inherit the socage land by 
descent, without any distinction between the whole and half blood ; 
and in case of his death while the infant is still under fourteen, it 
devolves upon the next in blood who cannot so inherit (o). The 
guardianship continues only until the age of fourteen (p); after its 
termination the infant can choose for himself a guardian during the 
remainder of his minority (q). 

I 

Sub-Sect. 3.-7??/ Nature. 

Guardianship 283. Guardianship by nature, in its original and strict sense (r), 
by nature. ig tijgt of a father over his infant heir-apparent of either sox (s). It 
lasts until the infant attains full ago, but is exercisable only over 
the person of the infant (t). 

Sub-Sect. A.~Ihj Custom. 

Guardianship 284. Ill many manors special rights of guardianship of infant 
y custom. copyliolders exist by custom with reference to their copyhold l.inds(tf). 

In some cities and boroughs there have l)ccn special customs as to 
the guardianship of an infant whose father is do}id(Z;). In the city 
of London the mayor and aldermen, in lieir Court of Orphans, 
have, as guardians by custom, the right to the custody of the person 
and estate of an infant, whose father was a freeman of the city and 

(n) Co. Litt. 87 b, 88 b, Uargrave’s note (13). It ia auprr^f'drd by the appoint- 
mont of a testaTnentary guardian (thid. ; stat. (KJOO), 12 Car. 2, c. 24, b. 8), as to 
which see p. 123, post. 

(o) Co. Litt. 87 o, 88 a, b, Hargrave’s note (13); 1 111. Corn. 461 ; 2 Bl. Com. 
87, 88. If there are two or more nearest of kin in equal degree, who can not 
inherit, ho who first gains possession of the hciracqniics too guardianship, 
except wliere they are brothers or sisters, in which caso the eldest lias tho right 
to it. If the infant derives socage lands by descent both ex ijarte paternd and 
ex parte maternd, so that it may be impossible to find next of kin incapable of 
inheriting from him, tho next of kin on either side who first gets possession of 
tho infant is entitled to tho custody of his person, and the custody of tho lands 
coming ex parte patemd goes to tho maternal hoir, and that of the landn eonung 
ex parte maternd to the paternal heir (Co. Litt. 88 a, 88 b, Hargrave’s nolo (13) ). 
A guardian in socage cannot transfer his guardianship (lialell v. Constable. flG' ' •), 
Vaugh. 177, 181). 

Co. Litt. 88 a, b ; 2 Bl. Com. 88; Thomas v. Thomas (IS")!)), 2 X. & .1 
79, per Page Wood, V.-C., at p. 84. In tho case of gavelkind lands tho 
guoi^ianship continues until the infant attains the ago of fifteen (ilobinsoii. 
Customs of Gavelkind (od. 18.18), ch. 3, pp. 115, llfi). 

(q) See p. 68, ante. 

(r) As to natural guardianship in its wider sense, see ut/ra. 

(a) Co. Litt. 84 a, b; Com. l)ig., tit. Gardian (C.) ; ItatcHjjTs Case (1692), 3 
Co. Eep. 37 a, 37 b et scq. 

(<) Com. Dig., tit. Gardian (C.); It. v. 'Thorp (1C96), Garth. 384, fcr Holt, 
C. J • , at p. 386. 

(a) See title Copyholds, Vol. Till., p. 80. If there is another guardian, 
whether in socage or testamentary, his right to the custody of the infant will 
have priority over tho right of the custouiary guaidian (Watkins, Treatise on 
Copyholds, Vol. 11. , p. 105). 

(5) Stat. (1660) 12 Car. 2, c. 24, which authorised fathers to appoint testa- 
mentary guardians (seepp. 123 et poat), provided that nothing therein con- 
tained should extend to alter or preju^ce tho custom of the city of London, or 
of any other city or town corporate, or of tho town of Berwick-on-Tweed. 
oonoerning orplians (ibid., s. 9). 
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died within its limits. This guardianship continues in the case of 
a male infant until the age of twenty-one, and in the case of a 
female infant until the age of eighteen or marriage under that 
age (c). 

Sub-Sect. 6. — For Nurture. 

285. A father, and after his death a mother, has the guardian- 
ship for nurture of an infant child up to the age of fourteen (d). 

SuB-SEO'i’. 6.— By Parental Rujht. 

286. A father (<j), and after his death a mother (/), has by 
parental right tlie guardianship of the person of an infant child up 
to the age of twenty-one ig), as his natural guardian in the wider 
sense of the term (Ji). 

Sub-Sect. 7. — By Parental Appointment. 

287. Both a father and mother have power, if underage by deed, 
and if of full age by deed or will, to appoint persons to act as 
guardians of an infant child, in the case of afatW, after his death, 
and, in the case of a mother, after the death of herself and the 
father, if the child is then an infant and unmarried (i). Where the 
appointment is made by deed, it is of a testamentary nature (/r), and 
is revocable by a subsequent will making a different apiiointment (f) ; 

(c) Bac. Abr., tit. Customs of London (B.), 7tfa ed., pp. 682, 583 ; Com. Dig., 

tit, Gardian (G.) ; Wilkinson v. Boulton 1 Lev. H>2; suhnmn. Wilkinson v. 

Bolton (1606), 1 Sid. 250 ; Fretleruk v. Frederick (1721), 1 P. Wms. 710. 

(d) Co. Tiitt. 88 b, Ilargrave’s note (13) ; Com. Dig., tit Gardian (D.); 1 BI. 
Com. 461; Ilasjield {Parish) v. Farley {Parish) (i740), 2 Stra. 1131; It. v 
Clarlie (1857), 7 E. & B. 186, 192; but sqq Ite Race (J/jcio), an Infant (1857), 
cited in Gurney v. Gurney (1803), 1 Horn. & M. 413, 420, n. (u) ; Ihjde v. Hyde 
(1859), 29 L. J. (p. M. & A ) 160. 

(f) Itatchff's Case (1592), 3 Co. Hop. 37 a, 38 b; R. v. Thorpe (1690), Garth. 384 I 
Be HaJtsbury {Aiarquts) and Ecclesiastical Commissioners (1876), 2 Ch. D. 29, 0. A., 
per James, L.J., at pp. 31, 32, pn Mellisji, L.J., atp. 36; Re Agar-EUis, Agar- 
Ellis V. Lascelles (1883), 24 Ch. D. 317, C. A., per Bukit, Af R, at pp. 327, 328. 

(/I Batdijfs Case, supra, atp 38 b; Melliah\. T)e Costa (1737), 2 Atk. 14; 
Re B'dford Charity {Masters itc,), Villareal v. Melhsh (1738), 2 Swau. 633, 636; 
Mendes v. Mendes (1748), 3 Atk. 619, per Lord Uauuwiuke, L.O., at p. 624; 
Gn.ir^anship of Infants Act, 1886 (49 & 50 Viet. c. 27), s. 2. Soe p. 108, ante, 
and p. 126, post. 

{g) Co. Tiitt. 88 b, Hargrave’s note (12) ; Mendes v. Mendes, supra, at p. 624. 

(A) Co. Litt. 88 b, Hargrave’s note (12) ; Bac. Abr., Ut Guardian (A.) 1, 
7th ed., p. 94 ; Mendes v. Mendes, supra, at p. 624. 

{i) Slat. (1660) 12 Car. 2, o. 24 s. 8; Guardianship of Infants Act, 1886 
(49 & 60 Viet. c. 27), ss. 3, 4; Bac. Abr., tit. Guardian (A.) 3, 7th ed., pp. 95 
el scq. An infant parent cannot make tho appointment by will except in tho 
ease of a soldier on actual service, or a soamau at sea (Wdls Act, 1837 (7 Will. 4 
& 1 Viet. c. 26), ss. 7, 11 ; see pp. 49, 67, 104, ante). As to appointments by deed, 
seo title Deeds and Otuek Instruments, Vol. X., pp. 366, 399. For form of 
appointment by deed, see Enoycloprodia of Forms and Precedents, Vol. VI., 
p. 564, Vol. XVII., p. vii., and by will, ibid., Vol. XV., pp. 400, 560, 661 ; and see 
titlo Wiixs. A father has no power to appoint a guardian of his illegitimate 
child isieeman v. Wilson (1871), L. B 13 Eq. 36). As to an appointment by a 
grandfather, see Blake v. Leigh (1766), Amb. 306. 

(A) Ex parte Ikhester (Earl) (1803), 7 Ves. 348, per Lord Eldon, L.O., at 
p. 367. But it need not be executed with the same formalities as a will (De 
Bathe v. Fingal {Lord) (1809), 16 Ves. 167). 

{1) Shaftshury {Earl) v. Hannarn (1677), Cas. temp. Finch 323. The appoint- 
ment is not revoked by a testamentary instrument leaving the core, charge, and 
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Skot. 1. |)Qf; it is not admiHsible to probate (m). The intended guardian 

Title. may attest the deed (n). No special words are necessary in making 

« the appointment (o), but it is not sufficient to appoint a person 

guardian of the estate of the child ( p). 

Of what The appointment may be made in respect of every child born, or 

fOT appointment by a father) en ventre sa mere, at the 

period!*^ death of the appointor, whether born or conceived before or after 
the date of the appointment {</), and, where the appointment is made 
by deed, whetlier by a then existing of subsequent marriage (r). 
The power extends to every child of the appointor who at his death 
is an infant and unmarried (s). The guardianship may be made to 
continue during infancy or during any less period (t). Where it is 
not made determinable on maiTiage, it will not terminate on the 
marriage of a child after the death of the appointor, but before 
attaining full age («), 

Survival of Several persons may be appointed ; and in that case, if one or 
guaidianshjp. disclaim or die, the guardian or guardians who accept the 

position or survive can act (/>). The position is not assignable (c) ; 
but the instrument containing the appointment may authorise a 
surviving guardian to appoint a successor to a guardian who may 
happen to die (d). A guardian having a'^cepted the office cannot 
resign at will {e\ but may disclaim before acceptance (/). 

education of the children to another person [llare v. Hare (184ii), 5 Bouv. 629). 
Whore persons have been appointed trustees and guardians, the rovcx'atioii of 
tlii'ir appointment as trustees doas not affect thoir guardianship {lie Park (1844j, 
14 Sim. 89). 

(ra) Cheater's {Lady) Case (1672), 1 Vent. 207 ; OUliat v. Uilliat and Hatfield 
(1820), 3 Phillim. 222 ; In the Goods of Mvrton (1864), 33 L. J. fp. M. & A.) 87 
And see titlo Exkcutors and Administrators, Vol. XIV., p. lo8. 

,(7i) Morgan v. IlatcheJl (1854), 19 Boav. 86. It is doubtful whether any 
witness to the deed is necessary {ibid., per IIomilly, hl.B., at p. 87). 

(o) Teynham {Lady) v. Lennard (1724), 4 Bro. Pari. Cas. 302 ; JJndyes v. IlaUs 
(1729), Mos. 108; Mendea v Mendea (1748), 3 Atk. 619, per Lord ilAiiDWicifE, 
L.C., at p. 024 ; Miller v. Ilartia (1845), 14 Sim. 640. A inero commendation 
of the infant to tlio euro a person has boon held insuHicient ( Edwards v. 
Tfisc (1740), Barn, (cn.) 139). 

( j>) He Norhury {Lord) (1875), 9 I. E. Eq. 131. _A devise of land to a person 
intrust for the maintenance and education of nn infant child thies not creaio a 
testamentary guardianship {Bedell v. Conatable (1668), Vaugh. 177, 184). 

(g) Stat. (1600) 12 Car. 2, c. 24, s. 8. 

(r) Bac. Abr., tit. Guardian (A.) 3, 7th ed., p. 97. A will is revoked by a 
Bubsequent marriage (Wills 'Act, 1837 (7 Will. 4 & 1 Viet. o. 26), s. 18). 

(fl) Stat. (16G0) 12 Car, 2, c. 24, s. 8. 

[t) JhiiK 

(a) Bac. Abr., tit. Guardian (A.) 3, 7th ed., p. 97 ; Eyrey. Sknftabury {Counteaa) 
(1723), 2 P. Wms. 102, 107 ; lioacn v. Oarvan (1748), 1 Ves. Sen. 157, 169. As 
to infants of the female sex, see Mejides v. Mendea (1746), 1 Ves. Son. 69, 91 ; 
Eoarh v. Oarvan (1748), Belt’s Sup. 86, 87 ; Be Samjisvn and Wall, Infanta 
(1884), 26 Ch. D. 462, 0. A., per Lord Seldobne, L.O., at p. 491. 

(b) Eyre v. Shaftahury {Countess), supra. 

(c) Bedell v. Constable, supra, at p. 179; MeUiah v. Be Costa (1737), 2 Atk. 14 ; 
Re Bedford Charity {Maatera etc.), Villareal v. Melliah (1738), 2 Swan. 633, 636. 

(d) In the Goods of Parnell (1872), L. B. 2 P. & D. 379. 

(c) Spencer v. Chesterfield {Kail) (1762), Amb. 146, per Lord Habdwioke, L.O. ; 
Re Grays, Minors (1891), 27 L. B. Ir. 609. 

(/) Kx parte Cham^ey (1762), 1 Dick. 360; (f Keefe v. Casey (1803), 1 
Bch. & liOf. 106. 
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288. The appointment of testamentary guardians supersedes all 6 >cit. 1. 

rights of guardianship in socage or otherwise (^). Title. 

289. Where a father appoints guardians and the mother survives 

him, she is joint guardian with them during her life (h). Where ^tamentary 
he appoints none, or those ap 2 )ointed by him die or refuse to act, the guardian, 
mother is sole guardian, but the court having jurisdiction in the Ou^ianahip 
matter (i) may, if it thinks fit, from time to time appoint guardians ‘gyring 
to act jointly with her (}\ 

290. The mother may, by deed or will, provisionally nominate 
persons to act as guardians of an infant child after her death jointly 
with the father (/j), and the court having jurisdiction in the matter (0, 
upon being satisfied that the father is for any reason unfit to be the 
sole guardian of the child, may confirm their appointment or make 
such other order in respect of tho guardianship as it thinks fit (m), 

291. Where each of the parents appoints guardians, the guardians ApMintmont 

appointed by each act as joint guardians after the death of both wth 
parents (n). parents. 

292. Tho High Court of Justice, on being satisfied that it is for* Powers of 
the welfare of tho infant, may remove the mother or any teatamen- 

tary guardian from the office of guardian, and may also, if the ^*^Juns. 
welfare of the infant appears so to require, appoint another guardian 
in place of the guardian so removed (o). 

SiTB-SliaT. 8. — Jii/ Jppovitment of the Court, 

293. The Chancery Division of the High Court of Justice in the Appointment 
exercise of its general jurisdiction over infants (p), may, if it is for ^ 

the infant’s benefit so to do (q), appoint a guardian either where ^ 


Powers of 
mother to 
appoint 
guaraian. 


(^) Slat. (1600) 12 Oar. 2, c 21, a. 8. 

Ui) Guardianship of luinuta Act, 1886 f4y & oO Viet. o. 27), s. 2. 

(*) Tho Act gives juiiadictiou to the llijili Court of Jiiatice or the county 
court of the distiioc iii which the respondent or any of tlie lespondonts to 
an application in the matter reside (tin/., s. 9). Soo title Couktv Coukts, 
Vol. Vlll., p. 654. 

(y) Ihd., 8. 2. 

h) Ibid., B. 3. 

(/) Ibid., a. 9. See noto (i)i supra. 

(wi) Guardianship of Infants Act, 1886 (49 & 60 Viet, c 27), 8S. 3 (2), 4 ; Re 
0. (o/i Infant), [1892J 1 Oh. 292. The court may altogether displace the father 
(Re 0. (an Infant), supra). See form of provisional appointment, Encyclopaedia 
of Forms and Procedonts, Vol. VI , p. 665. 

(n) Guardianship of Infants Act, 1886 (49 & 50 Viet. c. 27), a. 3 (1). 

(o) Ibid., B. Q; Re Read, an Infant (1889), 6 T. L. R. 615 ; Re McQraih 
(InfanU), [1893] 1 Oh. 143, 147, 0. A. ; Walker yr. Laxton (1894), 70 L. T. 690. 
The court will not remove a testamont^y guardian only because he is resident 
abroad (Zfs Lewis, a Mirwr (1820), 2 Mol. 485; Re Two Infant Children, 
£x parte Nickella (1S91), 1 T. L. K. 498). See also Dillon v. Mount- Cashel I 
(Lady) (1728), 4 Bro. Pari. Gas. 306; Smith v. .Safe (1784), 2 Dick. 631; Re 
Lemons (1887), 19 L. R. Ir. 575. 

(p) See p. 47, ante. The Chancery Court of the County Faluutine of 
Lancaster has jurisdiction to appoint gua^iaus of infants resident in the county 
{Be Alisoris Trusts, Re Johnsons, Infants (1878), 8 Ch. D. 1, C. A.). 

(g) Johnstone v. Beattie (1843), 10 CL & Fin. 42, H. L.,per Lord Campbeli,, 

at p. 122. 
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the infant has no guardian (r), or where he has testamentary 
guardians, or even if the infant's father is living(«), and can also, 
in the interests of the infant, remove an existing guardian and 
appoint another (t). The power extends to the case of an infant 
who is not previously a ward of court and has no property (u), and 
can be exorcised in the case of an infant British subject who was 
born and is residing abroad (a), or who is residing in this country 
but has no property except abroad (&). Where an infant has a 
foreign guardian or a guardian residing out of the jurisdiction, the 
court will not interfere with him(c), but, if circumstances so 
require, will appoint either him (d) or some other person as guardian 
of the infant in this country («). The court can appoint a guardian 
of an infant who is a foreign subject, if he is residing in this 
country (/), even if he have foreign guardians (g), but will not do 
so if he is residing abroad (/i). The appointment by the court 
of a guardian of an infant who has no guardian constitutes the 
infant a ward of court (i). 

294. In appointing a guardian, the court will pay attention to 
the wishes of the father or mother of tlie infant, where they have 
been expressed without the actual appointment of a guardian (/c). 


(r) H Bl. Com. 427 ; Quardianship of Infanta Act, 1886 (49 & 50 Viet. o. 27), 
as. 6, 13 ; May v. May (1776), 2 Dick. 627 ; Exfarit Walter (1792), 3 Bro. 0. U. 
600; Ex parte WheeUr (1809), 16 Voa. 266; lie WoolscornUt an Infant {\%\^), 
1 Mftdd. 218 ; Ex parte Jauton (1820), 1 Jac. & W. 395; Ite Kaye (1866), 1 Ch. 
App. 387 ; Re McOrath {lyifanU), [1893] 1 Ch. 143, C. A. An application for 
the exercise of the power la mado by aummona in chauibora (11. S. 0., Ord. 66, 
r. 2 (12) (Statutory llulea and Orders Hovised, Vol. XTI., Supreme Court, 
England, p. 203) ). 

(i) Joknetone v. BeaUie (1843), 10 Cl. & Pin. 42, H. 1 j,, per Lord CAMPBiiLL, 
atp. 120. 

(t) Guardianship of Infants Act, 1886 (49 & 60 Viet. c. 27), ss. 6, 13 ; Re 
M%'ulIoch9t Mmora (1844), 6 I. Eq. K. 393, 396; Re McQrath {^lnfanta\ suimi. 
Whero tho circumstances so require, the court will appoint a poison to act us 
guardian in the lifetime of tho father {Ex parte Mount/ort (1809), 15 Ves. 44.) ; 
Wellealey v. Wdlealey (1828), 2 Bli. (n. s.) 124,11. L.); but tne appointinout will 
not be mode as a matter of course (Re Lyons {an Infant) (1869), 22 L. T. 770). 
(tt) Re Woohamle, an Infant, atipra; Re McGtath {Infanta) euj/ra, at p. 14’i. 

(a) IIoj}e V. Hope (1854), 4 De G. M. & G. 328, 346, 346 ; Re Willoughby (an 
Infant) (1885), 30 Ch. 3). 324, C. A. 

(b) Johnstone v. Beattie, aupra; Re Bavitt, [1907] 1 1. E. 234. 

(c) De Weever v. lUjchport (1843), 6 Beav. 391 ; Dawson v. Jay (1854), 3 Do G. 
M. & G. 764 ; Nugent v. Vefzera (1866), L. E. 2 Eq. 704 ; lie Savini (Gort), 
Savtni v. Lonsada, [1870] W. N. 60 ; and see titlo Conflict of Laws, Vol. VI., 

p. 281. 

{d) Re Levinge (1797), cited in De Weever v. Rochport, supra, at p. 392, n. (b); 
Be Daly (1798), dtod in De Weever v. Rochport, supra, at p. 393, n. (b) ; Daniel 
T. Newton (1846), 8 Beav. 486. 

i e) Re Savini \Oori), Savini v. Lonsada, supra, 
f) Nugent v. Vetzera, eupra,per Page Wood, V.-O., at p. 713. 

^) Johnstone y. Beattie, supra, per Lord Lanodale, at p. 146 ; Stuart v. Buie 
[Marquis), Stuart v. Moore (1861), 9 H. L. Cas. 440, per Lord Ceanworth, at 
p. 470 ; Nugent v. Vetzera, supra; Re Savini (Gort), Savini v. Lonsada, supra, 

(h) Re Bourgoise (1889), 41 Ch. D. 310, 0. A. 

(t) Stuart V. Bute (Marquis), Stuart y. Moore, supra, at pp. 466, 467. As to 
wards of court, see pp.l46 d s^.,post. As to appointment by the court of 
guardians to act jointly with the mother, see p. 126, ante, 

(A) Re Newcaitle (Duke) (1796), cited in A’x parte Momtfort, supra, at p. 447 
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unless such a course would be disadvantageous to the infant (1) ; Seot. i. 
and in other cases will preferably select the nearest relative of the Title, 
infant (m). The court will not generally api)oint as sole guardian a 
person residing out of the jurisdiction (n), unless he is already a 
guardian out of the jurisdiction (o), and will not appoint as sole 
guardian a married woman (p), nor, as a guardian, the solicitor to 
any of the parties concerned {q), nor a firm (r). The discretion of 
the court of first instance in the appointment will not be interfered 
with by the Court of Appeal, except for strong reasons («). 

295. Where several guardians are appointed by the court, the Death of one 
death of one terminates the guardianship of all (a) ; but the court 
will usually reappoint the survivors as a matter of course [b). 

Guardians can be appointed by the court for special purposes, GiMiane 
such as to give consent or convey land on behalf of the infant under special ^ 
the provisions of an Act of Parliament (c), or to give consent to the 
marriage of the infant (^), or to protect his interests under a Bill 
before Parliament (e). 


IfaJll V. Stortr (18.36), 1 Y. & C. (ex.) 55G; Re Kaye (1866), 1 Ch. App. 387, per 
TuiiNKii, L.J., at p. 390. As to appointment of guardians by the comt whore 
the infant has already appointed a guarihan, see pp. 68, 69, ante. 

(l) Uartley v. Smith (1863), 9 Jur. (n. s.) 97 ; Re Wood, Mimre (1867), 16 
W. R 164. 

(m) Beattie v. Jo1imtone{\8\\), 1 Ph. 17, per Lord Cottenham, L.O., at pp. 34, 
35. The court has appointed as guardian of the infant the maternal groat aunt 
(fle Jones (1826), 1 lluss. 478), the maternal undo U<Jx parte Jackson (18.33), G 
Sim. 212), and an uncle and aunt {Re Neale (1862), 15 Beav. 250). 

(«) Logan v. Fairlee (1821), Jao. 193. But whore the infant was residing out of 
the jurisdiction, his mother, also residing out of the jurisdiction, and a relative 
m this country, were jointly appointed his guardians (Aoc^ood v. Fenton (1862), 

1 Sin. & O. 7-3). And persons residing out of the jui isdiotion may be appointed 
guardians, jointly with a person within the jurisdiction an the case of an 
infant residing in this cowatTj {Johnstvne v. Beattie (1843), 10 Cl. & Fin, 42, 
H. L.). 

{p) See p. 126, ante, 

{p) Re Kaye, supra, jper BjTiaHT BliUCE, L.J., at p. 389. But a married 
woman has been appointed solo guardian of an illogitimato child {Wallis v. 
Campbell (1807), 13 Vos. 617). 

(e) Re Johnstons, Minors, Ex parte Yeates (1845), 2 Jo. & Lat 222. 

fr) Be Mazar v. Pybus (1799), 4 Ve.s. 614, 619. 

19) Re Kaye, supra, per Knight Bhuce, L.J., at p, 389. 

(a) Bradshaw v, Bradshaw 0826), 1 Buss. 528; Hall v. Jones (1827), 2 Sim. 
41. Compare the different rule in regard to testamentary guardians (p. 124, 
ante's. 

{bs HaU V. Jones, supra. 

(c) A guardian has been appointed to consent to an application under the 
Improvement of Land Act, 1864 (27 & 28 Yict. c. 114), and the Limited 
Owners Residences Act, 1870 (33 & 34 Viet c. 66) {Re Mawhester {Duke) 
(1870), 2 ^ton, Judgments and Orders, 6th ed., p. 994; Re TilumUU (1871), 

2 SetoD, Judgments and Orders, 6th ed., p. 994; Re Se/ton {Lord) (1871), 2 
Seton, Judgments and Orders, 6th ed., p. 994), and to convey land undei the 
Places of Worship Sites Act, 1873 (36 & 37 Viet c. 60) (2 Seton, Judgments and 
(^ers, 6th ed., p. 996). 

(d) Marriage Act, 1823 (4 Qeo. 4, c. 76), s. 16 ; Re Woolscombe, an Infant 
(1816), 1 M^d. 213 ; Re Moorcroft (1835), 2 Seton, Judgments and Orders, 
6th ed., p. 995. 

(e) Rs Wharton (1856), 2 Seton, Judgments and Orders, 6th ed., p. 996. 



128 


Infants and Childben, 


HbCT. 2. 

Aatherity 

oyer 

Person and 
Estate. 

Gunulians 
of person 
and estate. 


Sect, 2. — Authority over Person and Estate. 

296. A guardian may be eitlior of the person or of the estate of 
tbe infant or both (/). A guardian of the person only has no 
authority over the infant’s property and a guardian of his 
estate only has no authority over his person (/t). Guardianship 
both of the person and the estate belongs to a guardian in 
socage (i), and to a testamentary guardian (A:), and to the mother 
after the father’s death (Z). The father, ‘'as guardian for nurture 
or by nature {ni), is only a guardian of the person of the infant (7i). 
A guardian appointed by the court is, in the absence of express 
direction, only a guardian of the infant’s person (o) ; but the court 
may appoint him, or a sej)arate person, to be guardian of the 
infant’s estate (p). 


Diss^eement 
of guardians. 


Control of 
court. 


297. Where there is more than one guardian, and they are 
unable to agree upon a question affecting the welfare of the infant, 
the court, having jurisdiction in the matter, may, upon the 
application of any of them, make any orders regarding the matters 
in difference which it thinks proper ( 7 ). 

If a guardian acts in a manner calculated to prejudico the infant, 
the Chancery Division of the High Court has inherent jurisdiction 
to interfere (r). 


(/) Re PavHt, 1.1907] 1. E. 234. An infant may havo several guardians; 
ho may havo a guardian of the person, or a guaidiaii in socago, or in gavel- 
kind, or, if ho has a copyhold cstato, a gunidian according to the custom of tho 
manor” {Rtmington v. llartlcij (1880), 14 Ch. 1). 030, jm Jerhel, M.R., at 
p. 632). But -where in an enactuiont the word “guardian ” niinply, is nsod, it 
means ^ardian of the person {ibid,). As to whore questions of domicil and 
foreign law arise, see title Conflict of Laws, V'ol. VI., p. 281. 

lie Bond (1846), 11 Jur. 114; Ite Sahahury {Mnrynis) and JCcdcaiastical 
Commtaaioners (1876), 2 Ch. D. 29, C. A., per Mellish, L.J., at p, 36. 

(A) Be Pavitt, aupra ; 2 Soton, Judgments and Orders, 6th ed., p. 992. 

(0 Co. Litt. 88 b, Hargrave’s note (13) ; see pp. 121, 122, ante. 

[k) Stat. (1660) 12 Car. 2, c. 24, s. 9; Beaufort {Duke) v. Berty (1721), 1 
P. Wms. 703, per Lord Macclesfield, L.C., at p. 704 ; Mathew v. Briat (1661), 
14 Beav. 341, per Eomilly, M.E., at p. 345 ; see pp. 123 et aeg., ante. 

(f) Guoi'dianship of Infants Act, 1886 (49 & 50 Viet. c. 27), ss. 2, 4 ; see 
pp. 123 et aeq., ante. 

(to) See pp. 122, 123, ante. 

(n) Co. Litt. 84b, 88 b, Hargraves note (12); R. v. Thorp (1696), Carth. 
384, 386 ; R. v. Sherrington {Inhabitanta) (1632), 3 B. & Ad. 714, 2 >er Patike, J., 
at p. 716. 

(o) Be Willoughby {an Infant) (1885), 30 Oh. D. 324, 330, 0. A. 

(p) Be Bdnd, aupra ; Be Willoughby {an Infant), aupra, at p. 330 Re 
Pavitt, aupra. The infant’s father will, if circumstances so require, bo 
appointed guardian of his estate {Re Bond, aupra). Tho court sometimes 
appoints separate persons to be guardians of the poison and estate of tho 
infant (2 Soton, Judgments and Orders, Gth ed., p. 992 ; and ca^^cs in chambers 
there cited). In the case of an infant who is the subject of a foreira country, 
guaTdians may be appointed without prejudice to his foreign guardian having 
the exclusive right of custody and control {Nugent v. Vetzera (1866), L. E. 
2 Eq. 704). 

($) Oxiardianship of Infants Act, 1886 (49 & 50 Viet. o. 27), s. 3 (3). The 
court having the jurisdiction is the Ohaucery Division of the High Court of 
Justice or the county court of the district in which any re^ndent to the 
application resides {ibtd., s. 9). See title Cottntt Courts, YoL Vlll., p. 654. 

(r) Beaufort {Duke) v. Berty, aupra, per Lord Macclesfield, L.C., at p. 706 ; 
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298. Where a lunatic is a guardian, powers and consents vested Sect. 2. 
in him as such may, under an order of the Judge in Lunacy, be Authpiity 
exercised, or given by the committee of his estate (s). wer 

Person and 

Sect. 3 . — Eights and Duties as to the Person. Estate. 

SuD-SEor. \.—-Cu&tody. Lunatic 


299. A guardian is entitled to the custody and control of his Custody and 
infant ward (t), and he* can obtain by legal proceedings the control of 
restoration to hie custody of a ward, who has been removed or is 

being kept therefrom (m). But the Chancery Division of the High Control of 
Court has jurisdiction to interfere with his right of custody, and to 
commit the custody of the infant to another person (a) ; and, in the 
case of an infant of years of discretion, weight will 1^ given to his 
inclination as to where he will reside (6). 

300. The Chancery Division will, where it is in accordance with change of 
the express wish of the father, or it appears otherwise expedient 

to do so, place the infant under the custody and control of some expedient, 
other person, leaving the guardian a general superintendence ove^r 
the infant and his affairs (c). 

Sub-Sect. 2. — Maintemnct. 

301. Subject to the statutory provisions and general law as to Application 
the maintenance of infants {d), it is the duty of a guardian to apply 


Roach V. Garmn (1748), 1 Vea. Son. 167, per Lord Habdwiokk, L.C., 
at p. 160 ; Ingham v. BicJeerdike (1822), MadiL & G. 275. As to romoval of 
guardians, seo p. 126, ante. As to an account against a guardian, see Macrae r. 
Harness (1910), 103 L. T. 029. 

(а) Lunacy Act, 1890 (53 & 54 Viet. c. 6), s. 128 ; and see title Lunatics And 
Peiisons oe Unsound Mind. 

(£) Co. Lilt. 87 b et aeq.; 3 £1. Com. 141; Boc. Abr., tit. Ouardiaii (b\), 
7tb cd., p. 105 ; stat. (1660) 12 Car. 2, c. 24, s. 8; R. v. Johnson (1721), 
8 Mod. Eep. 214 ; Fleming v. Pratt (1S23), 1 L. J. (o. B.) (k. B.) 194 ; R. v. hky 
(1836), 5 Ad. & El. 441 ; Re Andrews (1873), L. E. 8 Q. £. 153. The power and 
rociprocal duty of a guardian and ward aro the same pro tempore as that of a 
father and child (1 £1. Com. 462). 

(it) Stat. (1660) 12 Car. 2, c. 24, s. 8. Eestoration.of custody can be obtained 
by n writ of habeas corpus {Anglesey {Lord) v. Ossory {Lord) (1675), 3 Keb. 528 ; 
/i‘. V. Isley, supra; Re Andrews, supra; and see title Ukown Pbactice, Yul. X., 
pp. 52, 53), or by petition to the Chancery Division of the High Court {Re 
Spence (1847), 2 Ph. 247). Whore the title of the guardian is disputed, the court 
\nll (^ect its validity to be duly tried {Re Andrews, supra). Where there are 
two testamentary guardians and the infant is in the custody of one, the other 
guardian is not justified in forcibly removing him from such custody {Gilbert v. 
Schwenck (1846), 14 M. & W. 488). 

(g) Beaufort {Duke) v. Berfy (1721), 1 P. Wras. 703; Starke v. Storice (1730), 
3 P. Wms. 61, 62; Talbot v. Shrewsbury {Earl), Doyle v. Wright (1840), 4 
My. & Or. 672, per Lord Oottenham, L.O., at p. 683. 

(б) Storke v. Siorke, eupra, at p. 52 ; Anon. (1761), 2 Ves. Sen. 374 ; R. v. 
Ddaval (1763), 3 Buit. 1484, per LorOlANSFiELD, 0. J., at p. 1436 ; Re Andrews, 
supra, at pp. 158, 159 ; and compare the provision as to removal of a child from 
the oustody of an undesirable person, p. 165, post. 

(c) Knott Y. Cottee (1847), 2 Ph. 192. As to the removal of an infant from the 
eustody of a gnarditm who has been party or privy to an offence against him, 
see p. 128, ante. 

(a) See pp. 86 et seg., ante, 
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tliG income of the infant’s property, so far as may he necessary, for 
his jHopor maintenance according to his position in life and 
expectations (c), and to take, when necessary, the advice of the 
court on the subject (/). There is no obligation on a guardian 
to expend his own money on the maintenance of his ward (ff). 

Suu-Seot. 3. — Kdtication, 

302. A guardian has the right to control the education of his 
ward (/t) ; but he must educate the ward according to his position in 
life and expectations (i), and should pay regard to the wishes of his 
father or mother in the matter so far as they are known (/c). 

Sub-Sect. 4. — Advancement. 

303. A guardian can only make an advancement out of the 
capital of the infant’s property for his benefit where it is autho- 
rised under a settlement or will (1), or where a court directs the 
advancement 

Sub-Sect. 5.— Marriage. 

304. The consent of a guardian to che marriage of his ward, 
the necessity for which has already been dealt with (n), must be 
honestly given, and any corrupt agreement or arrangement in 
respect of it will be void (o). 

The guardian must see that a proposed marriage of his ward 
is suitable, and endeavour to stop an unsuitable marriage (p), 
find, if necessary, invoke the assistance of the court for that 
purposo iq). The court, in considering the propriety of tho marriage, 
is not bound by the consent of tho guardian to it, and will in some 
cases refuse to sanction it in spite of that consent ( 7 *). 


(f) Co. Litt. 87 b; Carmichael v. Wilson (1830), 3 Mol. 79, 80, 83. 

(/) 1 HI. Com, 4(53. 

\g) Carmichael y. Wdson, supra. 

Qi) Tho word will bo conipolled to go to tho school or univerBity which the 
guardian solecta for him {Tremain’s Case (1719), 1 Stra. 168; Hails. Hail (17‘!9), 
3 Atk. 721 ; Mttchel y. Manchester {Duke) (1751), 1 Dick. 149). 

(t) Vowel V. Cleaver (1789), 2 Bro. C. C. 499 ; Colston v. Morris (1820), ciied 
in Lyons v. Blenkin (1821), Jac. 245, 257, n. (a). 

(k) Campbell v. Mackay (lvS37), 2 My. & C'r. 31, per Lord Cottenuam, L.C., 
at pp. 34, 37. Paiol ovjdomo will bo admitted to tho parent’s wishes {Anon. 
(1750), 2 Yea. Son. 56). It is the duty of a guardian to teach tho infant dutiful 
feeling towards a surviving parent {Kx parte Ilchesfer {Earl) (1803), 7 Yes. 348, 
per Lord J£ei)ON, L.C., at p. 381). As to the religious education of an infant, 
see pp. 112, 113, ante; and title Eduoation, VoL XII., pp. 24, 36, 38, 39. 
fi) See pp. 92 et aeg., ante. 

(m) Carmichael v. ]r»/so7?, supra, at pp. 86 et seq. 

(n) See note {g), p. 57, ante; and title Husband and Wife, Vol. XVI., 
pp. 290, 296, 297. 

(o) Redman v. Redman (1685), 1 Vorn. .348; Keat v. Allen (1707), 2 Vern. 
688; Hamilton {Duke) v. Mohun{Tjord) (1710), 1 P. Wms. 118. 

(p) Barker y. Taylor (1823), 1 C. & P. 101, per Pahk, J., at p. 102. Tho 
clothes of the ward could be justifiably detained for the purpose {thid.). 

{q) Smith V. Smith (1746), 3 Atk. 304. 

(r) Cordon (Lord W.) T. Irwin {Viscountess) (1781), 4 Bro. Pari. Cas. 365; 
Wellesley y. Beaufort {Duke) (1327), 2 Buss. 1, per Lord Eldon, L.O., at 

pp. 28, 29. 
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Sect. 4. — Rights and Duties as to the Estate^ 

Suu-iSEcr. 1 . — General Management. 

305. A guardian in socage (s) has the right to the possession and 
control of all the lands of his ward, including copyholds (a), and has 
an interest in them and the duty and powers of managing them on 
behalf of and for the benefit of the ward (6). He has the right to 
receive the rents and profits, and must apply them in the discharge 
of any obligations subsisting on the land (c), in keeping down the 
interest of incumbrances (d), and in maintaining the ward (e), and 
must account to the ward for them (/). 

306. A testamentary guardian has the right and duty of receiving 
the rents and profits of the lands, and of managing the personal 
estate of the ward for the benefit of the latter until the ward 
attains full ago, or during any shorter period for which he 
is appointed guardian, and may bring such actions in relation 
thereto as can by law be brought by a guardian in socage {g ) ; and 


(a) Seo pp. 121, 122, ante. 

(a) Co. Litt. 88 li, [[{irj'rave’s Note (13); Com Dig., tit. Ganlian (B. 3); 
Goodhileti. Newminw Newman (177‘1), 3 Wila. oKi; R. v. Wxlby {Inhabiiauta) 
(1814), 2 U. & S. 604; R. v. Sutton (1835), 3 Ad. & El. 507, 612, 613. But if 
the infant has copyhold laud.s hold of a manor in which thoro is a customary 
guiiidiaTiship (sco p. 122, ante), the customary giiardi.in will havo the possu.«ision 
ttud Tiianagoinont of those lands {Clmck v. Cmlmuxe (1601), 3 Lev. 305). 

S R. V. OalJ&j {Inhabttaida) (1800), 10 East, 401, 404, 405. 

R. V. Sutton, aupra. As to iho obligaLious as botwcou an infant tenant for 
life and the remainderman, see title iSeitlisments. 

(d) Palmer v. Danhg (1701), I Eq. Caa. Abr. 261; Jennnnja v. I ouka (1725), 2 
P. Wins. 276, 278. A.sto applying aii infaut’e capital to paying oil' the piiuoipal 
of a moitgago, see Notbnrij v. Norbury (IHIO), 4 Madd. 101. • 

(e) Co. Litt. S'! b; Com. Dig., tit. Gaidiau (B. 4). 

(/) Co. Jjitt. 8" b, 80 a. 

((/) Stat. (1660) 12 Car. 2, c. 24, s. 9 ; Redell v. GovMle (1668), Vaugh. 177 ; 
Reau/dt (Duke) v. JJcrhj (1721), 1 P. Wms. 703, 7u4; Ayrr v. Shuftahury 
((\<unte 83 ) (1723), 2 P. Wms. 103, 122 ; It. v. Sherrhiyton (hihabitanta) (18;J2), 3 
IJ. & Ad.' 714, per Lord Tentkude.v, C.J., at p. 716. A testamentary guaidiau 
has the right to roooivo the rents and profits of Ihe infant’s land us against 
trustees for the purposes of tho Settled Ijand Act, 1S82 (45 & 46 Vu t. c. 38), and 
the amoiiding Acts (as to which seo title Seitlemen rs), but not ns against 
trustees under tho Convoj'ancing aud Law of Propeity Act, 1881 (44 & 45 
Vict. C. 41), s. 42 (Re Ilelyar, Ildyar v. Beckett, [1902] I Ch. 391). A receiver 
of the rents and prolit»^ of tlio infant’s land will, if tho circumstances render it 
desirable, lie appointed as against his testamentary guardian ((iardner v. Blanc 
(1842), 1 Hare, 381); and as to recelveis generally, see title Receivers. Tho 
precise extent of the powers of a testamentary guardian oyer tho inhiiit’s pro- 
perty is by no means certain. He has no estate in it and is frequently unable 
to act without the assistaiico of the court (%bid , per Wigram, V.-O., atp. 382). 
He can give a good discharge for a legacy payable to the infant (M 'Cieajht v. 
M'Oreujht (1849), 131. Eq. R. 314; Re Long, Lovegrovsy. Long, [1001 J W. N. 
166), aud compare title Executors and Administrators, Vol. XIV., p. 271. 
It has been held that the guardian of an infant rogi.stored owner of a ship has 
no power to sell or mortgage the ship under the Merchant Shipping Act, 1864 
(17 & 18 Vict. c. 104), 8. 99, re-enacted by the Merchant Shipping Act, 1804 
(67 & 68 Vict. c. 60), s. 66 (Michael v. /'>»m>(l868), L. R. 7 Eq. 96, compromised 
on appeal, [1873] W. N. 217). A guardian who has expended the income on 
improvements and has further advanced money of his own for that purpose 
may be entitled to be recouped (Daere v. Strachan (1856), 4 W. B. 401 ; and see 
Eooper v. EyJea (1705), 2 Vem. 480). 
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he IS under the same liability to account for profits and income of 
the estate received by him (h). 

307 . A guardian appointed by the court may have special powers 
and duties assigned to him with respect to the infant’s estate (t). 

308 . A guardian can contract on behalf of his ward for the 
redemption of land tax, and may pay the instalments of the 
redemption money out of his ward’s estate (A:). The Tithe Act, 
1836 (1), empowered a guardian to act oip behalf of his ward with 
respect to the commutation of tithe and other purposes (m). 

Sud-Segt. 2 . — Leimny of Laud. 

309 . A lease of the land of an infant can be granted by a 
guardian in socage to last until the infant attains the age of 
fourteen (n), and by a testamentary guardian to last until the infant 
attains full age (o). A lease granted by either guardian for a longer 
period may be either repudiated or confirmed by the infant after 
attaining full age (p). In order, therefore, to make a valid further 
lease of the infant’s land, recourse must be had to the provisions of 
the Infants’ Property Act, 1830 (rjf), or of the Settled Land Acts, 1882 
to 1890 (/•). 

Sub-Sect. 'i.—SaU of Land. 

310 . A guardian cannot alienate the real estate of his ward (s\ 
except where power to do so for some public or special purpose has 

(h) Mutheiuif. Brise (1851), 14 Ileav .341. "WTioio a guardiun continues to 
manage the estate after the ward has attained full age, his liability to account 
continues as if the ward were still an infant {Melheh v. Mdltsh (1823), 1 
Sim. & St. 138). 

(f-) See pp. 127, 128, anU. 

(A) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), ss. 14, 166. As to 
redemption of land tax, see title Land Tax. 

(0 6 & 7 Will. 4, c. 71. 

(m) Ibid., s. 15. As to tithe commutation generally, see title Ecclesiastical 
Law, Vol. XI., p. 745. 

(»i) Brisden v. Husaej/ (1607), 2 Roll. Abr. 41, tit. Garde (Q.), 4; Com. Dig. 
tit. Qardian (B 4); Wade v. Baker (1696), 1 Ld. Raym. 130; B. v. 
[inhahitanU) (1809), 10 East, 491, 494, 495. See title Distiiess, Vol. XI., 

р. 130. 

(o) Roe d. Parry v. Hodgson (17 ;i), 2 Wile. 129, 135; Eyrey. Shaftehury 
{Countess) (1723), 2 P. Wms. J03, 122 ; Shaw v. Shaw (1788), Vern. & Scr. 607. 

(p) Bac. Abr., tit. Guardian (G.), 7th ed., p. 106; tit. Leases and Terms for 
Tears (I.), 9, 7th ed., p. 784. But in Roe d. Parry y, Hodgson, supra, it was hold 
that a lease for a longer period was absolutely void. 

{q) 1 1 Goo. 4 & 1 Will. 4, c. 65 ; see p. 100, ante. 

(r) (1882) 45 & 46 Viet. o. 38 ; (1884) 47 & 18 Viet. c. 18 ; (1887) 50 & 51 Viet. 
C.30; (1889) 52 & 63 Viot. c. 36; (1890) 53 & 54 Viet. c. 69; see pp. 99, 100, 
ante; and title Landloed and Tenant. If there are no trustees of the land 
for the purposes of these Acts and no person authorised to exercise with respect 
to the land the powers of a tonant for life under these Acts, the guardian can 
apply to the Chancery Division of the High Court of Justice for the appointment 
ot such trustees and persons respeotively (Settled Land Act, 1882 (45 & 46 Viet. 

с. 38), ss. 38, 60). provisions of these Acts have practically superseded the 
provisions of the Settled Estates Aot, 1877 (40 & 41 Viet. o. 18) ; see note (5), 
p. 94, ante. 

(a) Bao. Abr., tit Guardian (G.), 7th ed., p. 107. Field v. Moore, Field v. 
Brown (I860), TDe G. M. A G. 691, 706, 707, 0. A. 
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been expressly conferred on him by statute (<)• In other cases 
recourse must be had to the provisions of the Settled Land Acts, 
1882 to 1890 (a). 


Sub-Sect. 4. — Partition of Land, 

311. If a guardian in socage, or a testamentary guardian, con- 
curs in a partition of land on behalf of his ward, the partition will 
be binding on the ward if it is equal (?>), but if it is unequal, it may 
be either repudiated or •confirmed by the ward on his attaining full 
age (c). 

In an action for partition, under the Partition Act, 1868 (d), and 
the Partition Act, 1876 (e), a request for sale may be made, or an 
undertaking for purchase given, on the part of an infant by his 
guardian or other person authorised to act on his behalf (/'). 


Part VIII. — Legal Proceedings. 

Sect. 1. — On Behalf of Infanta, 

Sub-Sect. 1. — Commencement by Next Friend. 

312. An infant cannot in person assert his rights in a court of 
law as plaintiff or applicant (r/), and cannot make himself liable to 
a defendant or respondent for costs (A), with the single exception 
that he may sue in a county court for a sum not exceeding .£100 
due to him for wages, or piecework, or for work as a servant in 
the same manner as if he were of full age (i). Consequently he 
must institute and carry on all proceedings by his guardiqn or 
some other person who is called his prochein amy or next friend (/^), 


U) See pp. 82, 83, 127, ante. 

See note (r), p, 132, and pp. 94, 9r>, 99, 100, ante. 

]h) Co. Litt. 171a; Bac. Abr., tit. Guardian (G.), 7th od., p. 107; and see 
title PARTiTioy. 

(c) Co. Litt. 171 b. 

(d) 31 & 32 Viet. c. 40. 

je) 39 & 40 Viet. o. 17. 

(/) Ihid.t s. 6. Seep. 82, ante, and title Partition. The power baa been 
variously held to be exercisable by a testamoutary guardian or a gnaidian 
appointed by the court {Platt v. Platt (1880), 28 W. 11. 633, jfcr Maltns, V.-C.), 
or by a guardian ad Itiem {liimington v. Hartley (1880), 14 Ch. D. 030, ^)cr 
Jess'bl, M.B., at p. 032). 

(jr) Co. Litt. 136 b, Hargrave’s note (1); 1 Bl, Com. 464; Ooodwin y. Afoore 
(1G29), Cro. Car. 161. An infant cannot sue in his own Tiame or give an 
authority to any one to sue in his natno or ratify the acts of any one who does 
so sue {Qeilinger v. Oihba, [1897] 1 Ch. 479, per Kekewicii, J., at p. 482). 

(h) Turner v. Turner (1726), 2 Sira. 708. 

(») County Courts Act, 1888 (51 & 62 Viet. c. 43), s. 96 ; County Courts Act, 
1903 (3 Edw. 7, o. 42), s. 3. See also title County Courts, Vol. VTII., p. 456. 

(A) Co. Litt. 136 b, Hargrave’s note (1) ; 1 Bl. Com. 464 ; R. S. 0. (1883), 
Ord. 16, r. 16 (Statutory Rules and Orders Revised, Vol. XU., Supreme Court 
England, p. 82); County Court Rules, Ord. 3, r. 10, Form No. 16 (Statutory 
Rules and Orders Bevis^, Vol. HI., County Court, England, pp. 1 00, 314). The 
rule applies to a petition as well as to an action {Be RuMtlV’S Estate (1851), 20 
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Bkct. 1. and who is for most purposes dominua litis {1). Any person who 
On Behalf is not himself incapable of instituting proceedings (?/i), and is not 
oi Infants, connected with the defendant (n), or otlierwiso interested adversely 
to the infant (o), may be next friend ip). Preference will bo given 
to the father ((?) or mother (?*) or guardian (s), or some other of 
the relatives or connections of the infant or their nominee (t) ; 
but ho must be a substantial and proper person (a). Before his 
name is used in an action in the High Court of Justice, he must 
sign a written authority to the solicitor for the purpose, which 
must be filed in the Central Office of the Supremo Court, or in 


L. J. (cn.) 3H4); and it npplioa to au infant lunrriod wonmn suing as a feme 
sale undoi tho Married Women’s Property Act, 1882 (45 & 48 Viet. c. 75), and 
the Mairiod Women’s Property Act, 1893 (56 & 67 Viet. c. 63) (see Cultuan v. 

{ ]S4‘2), 2 Hare, 147). ’’’f an infant is made a co-plaintiiT without a 
next fiiond, tho solicitors for tho plaintiffs may bo ordered perHormlly to pay to 
tho (lefond.ints tlio costs of tho action so far as they aro attributable to hia having 
been made a piuty to it {Gtilinyerv. Oibh, ' J897J 1 Ch. 479); hut leave may bo 
given to amend by adding a next friend {Flijht v. Folhind (1>S2S), 4 Hush. 298). 
An action can, however, proceed without a next fi tend if the dofc'iidant does 
not object i/fc Brock! vhanlt. Ex parte UiockUbauk (18'« ), 6 Ch. 1). 358, C. A., per 
Jamks, L.J., at p. 300). Soo also titles Action, Vol. I., p. 21; Husband and 
Wiru, Vol XVI., p. 504 ; and tho Yearly Praclico of tho Siipromo Court, 1911, 
pp. 161 et seq. 

(0 V. iSViaipfl (1820), 1 Jac. & W. 482; Ahnach v. 71/bore (1878), 2 

L. Ji. Ir. 90; Knal<hl)u/l v. FotrJe (1876), 1 ('h. ]). 604; Eiycr v Wi'^eman 
(1876), 45 L. J, (cii ) 11*9 ; but see Ih/Zce v. blcphem (1885), 30 Ch 1). 189, 
per J’kahson, J., at pp. 190, 191; Catt v. IVood, [1908] 2 K. 11, 458, C. A., 
j)er Kennfdy, li.J., at p. 473. Tho solicitor in tho pioceodings is tho 
solicitor of the next friend and not of tho infant (Almaik v. Moore, sup) a, 
at p. 93;. As to tho relationship of solicitor and client in goueial, soo title 
SoMriToiis. 

(ni) Re tAomenet {Duke), Thynne v. St. Maur (1887), 34 Ch. D. 465. Amarriod 
woman cannot be next fiiend {ihtd.). 

(n) Tho office cannot be filled by tho defendant himself {Auon. (1847), 11 
Jur. 268 ; Lewis v. Nubbs (1878), 8 Ch. D. 591, 593) ; nor by a friend of tho 
defendant who undertakes tho office at his request (fle Burgess, Burgess y. 
Botlomley (1883), 25 Ch. H. 243, 0. A.). 

(o) Jacob V. Lucas (1839), 1 13eav. 436. 

(p) 1 Bl. Com. 464 ; Ancm. (1739), 1 Atk. 570; iniitiaker v. (1780), 1 

Cox, Eq. (’as. 285,286; Harrtson v. //arrtson (1842), 6 Boav. 130; Jones v. 
Evans (1886), 31 Sol. Jo. 11. Tho offic'al solicitor (see title Courts, Vol. IX., 
p. 71) may bo appointed next friend {Re Corsellis, Lawton v. Elwes (1884), 32 
W. li. 965, 0. A. ; Re fF., JF. v. M., [1907] 2 Ch. 657, 568, C. A.). Tho next 
fiiend docs not require any authoiity from the infant, and the infant has no 
voice in his selection {Morgan v. Thorne (1841), 7 M. & W. 400, per Parke, B., 
at p. 408). 

(7) Watstm V. Fraser (1841), 6 & W. 660; Woolf y. Pemberton (1877), 6 

Cli. D. 19, 0. A. 

(r) Harris v. Light/oot, Harris y. Harris (1861), 10 W. E. 31. 

(s) 1 Bl. Com. 464 ; Hutchinson y. Horwo^ (1886), 31 Ch. D. 237. An infant 
bv bis next friend may institute proceedings against his guaidian (1 Bl. Com. 
464). 

(0 Talbot y. Talbot (1874), L. E. 17 Eq. 347. 

(a) Anon. (1739), 1 Atk. 670; Holder v. Hawkins (1833), 2 My. ft K. 243; 
Walker v. Else (1835), 7 Sim. 234. If the infant can procure a solvent person 
willing to act as next friend, an insolvent next friend may be removed and the 
proce^ings stayed until another is appointed (Watson y. Fraser, supra; 
Lees y. Smith (1860), 6 H. & N. 632; but see Hucdcitt v. Saichwell (1844), 12 
M.&W. 779). 
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the district registry, if the cause or matter is proceeding in a 
district registry (6). 

A next friend is liable to be ordered to pay the costs of the pro- 
ceedings (c) ; but he will not be ordered to give security for costs (d), 
except in the case of an appeal by an insolvent next friend against 
the decision of the court of first instance (e). 

If an action brought by one next friend is dismissed, the fact of 
the costs of that action not having been paid will not prevent the 
infant from bringing a pew action by another next friend (/). 

The next friend is an officer of the court appointed to look 
after the interests of tlio infant (g), and has the conduct of the 
proceedings in his hands (h). But he is not actually a party to the 
proceedings (i), and is not entitled to appear in them in person (/i). 

The infant may sue l)y a next friend in forma 2>aitperis, but only 
upon strict proof that the infant cannot obtain a more substantial 
next friend (f). 

Upon the application of the defendant, or of a next friend of the 
infant appointed for the purpose, tlie court can, if it thinks fit (m), 
direct an inquiry whether the proceedings are for the bonelit of the 
infant (?t), and if it appears that they are not, can deal with the 
proceedings as it thinks fit (o). 


{b) K. S. C. (1883), Oixi. 16, r. 20 (SUitiitoiy Rules nnd Orders Revised, 
Vol. Xri., Supremo Couit, England, p. 82). Wlioro a poison is nainod as next 
friend without liis sanction, ho can apply to bavo his natno struck out ( Ward v. 
Trard (1813), 6 2.')1), but ho is liable to tho dofcndnnt for costs y. 

Tredf/rti (ISfil), b Do O. & Stri. 71). 

(c) tfUiughter v. Talbott (173{)), Vr’illos, 190; \Va)dy. Wanly aupra\ liltqh y. 
Tredqeit, supra. As to Ids right to recovor tho costs from tho infant or his 
estate, see p. 139, post. 

(d) Squirrel v. S</utr)€l (1792), 2 Dick. 765; St. John y. Beshorvugh [Karl) 
(1819), 1 Uog. 41; Warwoith y. Mttchel (1823), 2 Dow. & Ry. (k. b), 423; 
Fellou’s y. Barrett (IS'.U)), I Keen, 119; Murrell v. 0/(r}>/iavi (IS'M), 8 Sun. 74; 
Ilnid V. Whifniort' (1850), 2 Jv. & J 158; Marla7io v Maun (1880), 14 Dh. D. 
419, C. A. ; Jie PaJ/nc, Handle y. /‘aijyie (1883), 23 Ch. D. 288, 289, C. A. ; Jones 7 . 
Kvans (1886), 31 60 I. Jo. 11. 

U) Sivain V. Follows (1887), 18 Q. 13. D. 685. 

(/) Re Bayne, Randle v. Bagnc, supra, prr Cotton, L.J , at p. 289. 

(</) Morgan v. Thorne (1811), 7 M vS: W. 400, per ]>aiiick, 11., at p. 408; 
Sinclair y. Sinclair {ISio), 13 AE. & W. 640; Rhodes y. Sivithcnban/e (1889), 22 
Q. B. D. 677, 0. A., per Bowen, L.J., at p. 679. 

(A) Rlaxlea v. Snnthenhank, supra, per Lord E.sheu, AI R., at p. 678. 
ft) Sniclair y. Soiclair, su 2 )ra, at p 646; Dyke v. Stephens (1885), 30 Ch. D. 
189, per Pearson, J., at p. 190 ; but sco Vatt y. Wood, [1908] 2 K. B. 458, C. A., 
per Kennedy, L.J., at p. 473. 

(k) Re Hurst, Addison v. Topp (1891), 36 Sol. Jo. 41, C. A. ; Murray y. Sitwell, 
[1902] W. N. 119; Re Birry, Berry v. Berry, [1903] W. N. 126. 

(0 Briant v. Wagner (1839), 3 Jur. 460; TAndsey y. Tijrrell (1857), 2 Do 
G. &J. 7, O.A. 

(m) Tho direction of an inquiry is in the discretion of the court {Steven a y. 
Stevens (1821), MadA &G. 97 ; Smallwood v. Ritrter (1861), 9 ilaro, 24 ; Bensottiy. 
Bensvtti (1874), 22 W. R. 461, C. A.). 

(n) Richardson y. MiUer (1826), 1 Sim. 133 ; KaUhr v. Hawkins (1833), 
2 My. & K. 243 ; Clayton y. Chiike (1860), 2 L, T. 302 ; Towsey y. Groves (1863), 
11 W. R. 262; Bensotii y. Benaotti, supra; Thomas v. /i7a»m (1877), 46 L. J. 
(CH.) 793 ; Bercival v. Cross (1882), 7 P. D. 234 ; Golds v. Kerr, [1884] W. N. 46 ; 
Re Corsillis, Lawton v. Elwes (1884), 32 W. R. 966, C. A. As to removing the 
next friend as a result of such inquiry, eeo p. 136, post. 

( 0 ) The court may stay the action (Da Costa v. Ba Costa (1732), 3 P. Wma. 


Sbot. 1. 
On Behalf 
ofifefantB. 

Liability 
for costs. 


Fresh action 
by different 
next friend. 

Standing, 


Next friend 
suing in 
formd, 
pauperis. 

Inquiry as to 
fitness of 
proceedings. 




186 


Infants and Children. 


Pect, 1. 
On Be]^ 
of Infants. 

Concurrent 
actions by 
two next 
friends. 


Hcnioral 
of next 
friend. 


Retirement 
of next 
fiicod. 


Where two actions have been instituted on behalf of an infant 
for the same purpose, an inquiry will be directed as to whigh action 
is the more proper, and the more for his benefit (p), and according 
to the result of such inquiry the first action will either be allowed 
to i)roceed (( 7 ), or be stayed (r), or be dismissed («), or the conduct 
of the second action may be given to the next friend in the first 
action (<). 

Sub-Seot. 2. — Change of Next Friend. 

313. The court can remove a next friend if he is an improper 
person to act as such (a), or does not conduct the action in a proper 
manner (h) ; but the next friend is allowed an opportunity of 
showing cause against his removal (c). The father or testamentary 
guardian, against whom there is no personal objection, is entitled 
to be substituted for a stranger as the infant’s next friend in an 
action (d). 

A next friend cannot retire without showing that it is for the 

140; Jvdertonv. (1852), 6 Do G. & Sni. 202), or dismiss it with costs 
against tho next friend {Fox v. Smoerkrop (1809), 1 Boav. 583; Golds v. Kerr, 
[1884] W. N. 4(5), or reject tho application and order tho applicant to pay the 
costs of the inquiry {Raven v. Kerl (1848), 2 Ph. 692). In a clear case the 
court may dismiss tho action without directing an inquiry (ira/ierv. Flse (1835), 
7 Sirn. 231; Sale v. Sale (1839), 1 Bcav. 586; Guy v. Guy (1840), 2 Beav. 
460). 

(р) Sullivan v. Sulhvan (1816), 2 Mer. 40; Siarien v. JJartholomew 

6 Beav. 372 ; (1843), 6 Beav. 143. As to where infants were co-plaintiffs with 
adults in two suits for the same purpose, see Mortimer v. West, Fordt v. West 
(1818), 1 Swan. 358. 

(f/) hams V. [jVfht/oot, Harris v. Jlatiis (1801), 10 W. E. 31. 

(r) Virtue v. Miller (1871), 19 W. E. 40G. 

(«) Slarten v. Bartholomew (1843), 6 Beav. 143. As a rule the aotion in which 
a relative is next friend will bo preferred to that in which the next friend is a 
{Hams Y. Liqhtfoot, Harris^. Hams, supra ; Virtue v. Miller, supra). 
(<) Frost V. Hard (18()4), 2 De G. J. & Sm. 70, C. A. 

(a) As where he has an interest adverse to that of tho infant v, 

iZoc (1830), 9 L. J. (o. s.) (cn.) 7; Gee v. Gee (1863), 12 W. E. 187), or is 
BO coiiijocted with a defendant, having an adverse interest to tho infant, that 
it is probable he will not properly protect tho infant’s intciest {Peyton v Rond, 
Feyton v. Itobinson (1827), 1 tiim. 390; Lander v. Tnqersoll (1845), 4 Haro, 696; 
lie Burgess, Burgess v. Bottomley (1883), 26 Ch. D. 243, 0. A.), where he is 01 
ought to bo an accounting party in the action {llophmson y. Roe, supra), or is 
iiiBolvont ( IKaiaow v. Fraser (1841), 8 M. & W. 660; Lees v. Smith (I860), 5 
H. & N. 632). But if there is no probability of (he infant’s interests being 
injuriously affected {Bedwin v. Asprey (1841), 11 Sim. 530), a next friend will 
not be removed merely on account of his relationship to the defendant or to an 
accountingparty in the action {B^viiny. Asprey, supra; Sandford v. Sandford 
(1863), 11 W. R. 336; Piffard v. Beehy (1866), 14 W. E. 948), or on account of 
his being clerk to the defendant’s solicitor {Ashley v. Allden, Jones v. Ashley 
(1852), 16 Jur. 460 ; Lloyd v. Davies, Lloyd v. BanA-a (1864), 10 Jur. (n. s.) 1041), 
or on account of his poverty {Jones v.^ Evans (1886), 31 Sol. Jo. 11), or on 
account of the circumstances under which he was nominated being open to 
some degree of suspicion {Smallwood v. Rutter (1851), 9 Haro, 24, 29). 

{h) RuaseU v. Sharpe (1820), 1 Jac. & W. 482 ; Gravatt v. Z'aim (1866), 15 W. E. 
83; RsBirchaU, Wilson v.Birc/mZl(1880), 16 Ch. D. 41, O.A., ;)er Jessel, M.B., 
at p. 42. A next friend will be removed if he does not proceed with the action 
(Bard v. Ward (1813), 3 Mer. 706) or refuses to appeal {Du Puy v. Welsford 
(1880), 28 W. R. 762). 

(с) Re CoreeUis, Lawton y. Elwes (1884), 32 W. E. 965, 0. A. 

(d) Woolf v. Pemberton (1877), 6 Oh. D. 19, 0, A. ; Hutchinson ?, Norwood 
(1886), 31 Ch. D. 237. 
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benefit of the infant that another next friend should be sub- 
stituted for him («), and that his proposed successor is a fit and 
proper person and is not interested in the subject of the proceed- 
ings (/) ; and he must give security for the costs up to his retire- 
ment if required to do so O 7 ). 

Where a next friend dies, the nearest paternal relative of the 
infant is entitled to nominate a new next friend {h). 

Where a female next.friend marries, a new next friend must be 
appointed in her place (i). 

Sub-Seot. 3. — Interlocutory Proceedingt. 

314. All interlocutory applications on behalf of an infant 
plaintiff must be made by his next friend {k). The next friend can 
be required to answer interrogatories and to make discovery on 
oath of documents and allow inspection of documents in an action 
or matter in which an infant is plaintiff or applicant in the High 
Court of Justice (i) or in a county court {m ) ; and can, with the 
sanction of the court or a judge, consent to any arrangement as to 
the mode of taking evidence or any other procedure in a cause, or 
matter in which an infant is plaintiff or applicant in the High 
Court of Justice («) or in a county court ( 0 ). 

Sub-Seot. 4. — Attainment of Full Age during Proceedings. 

316. Where an infant, who is sole plaintiff or a 2 :>plicant in legal 
proceedings, attains full age while they are })ending, he can elect 
whether the proceedings shall go on or not(p). If he elects to 
continue the proceedings they will thenceforth be conducted in his 
own name, and he will be liable for the costs of them from the 


(e) Melliog v. M^Jling (1819), 4 Madd. 261. 

(/) Ilarriaon v. IJairi«oii (1842), 6 Boav, 130. 

iff) Wdtsv. Campbell (1806), 12 Ves. 493; Davenport v. Davenport (1822), 1 
Sim. & St. 101. If this is not iono the new nexc friend will bo responsible for 
tlio costs proyious to his appointment (Dhg/t y. Tredgclt (1851), 5 Do G. & Sm. 
74). 

(h) 2'alhot y. Talbot (1874), L. R 17 Eq. 347. An affidavit of the filuess of 
the person nominated is not required (%hid.). 

(rj Orispe y. Braddy (1839), 9 L. .T. (CH.) 108; i/bnes v. iTones (18G9). 17 
W. R 1003; see He Somerset (Duke), ThynnsY. St. llaur (1887), 34 Ch. D. 465. 

(k) Jones y. Lewis (1847), 1 De G. & Sm. 245. An application adverse to the 
next friend in the cause must be made by a next friend specially nominated for 
the purpose (Cox v. Wright (1863), 82 L. J. (oh.) 770 ; and see p 135, ante). 

(Z) E. 8. 0., Ord. 31, r. 29 (Statutory Buies and Orders Bevised, Vol. XII., 
Supreme Court, England, p. 124); and see titles Discovert, Irsteotion, and 
Interhogatories, Vol. XI., p. 48 ; Husband and Wife, Vol. XVI., p. 526. 

(wi) County Court Buies, Ord. 16, r. 25 (Statutory Buies and Ordfrs Bevised, 
Voi. III., County Court, England, p. 157 ) ; and see title County ( ourts, VoL 
vni., p. 613. 

(fi) R S. C., Ord. 16, r. 21 (Statutory Buies and Orders Bevised, Vol, XII., 
Supreme Court, En^ond, p. 83). 

(o) County Court Buies, Ord. 3, r. 13 (Statutory Buies and Orders Bevised, 
Vol. III., County Court, England, p. 101). 

(^p) Broivn v. Weather head (1844), 4 Hare, 122. After the infant has attained 
full age, the next friend should take no further steps in the cause, even though 
only conseouential or formal proceedings (ibid.). But he cannot bo interfered 
with until proof of the infant’s majority has been furnished te the court (Stons 
T. March, (1610), 1 Buist. 24 ; Aknack y. Moors (1678), 2 L. R Ir. 90). 
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commencement (q). If he elects to discontinue them, he may obtain 
an order to dismiss them on payment of the costs from the com- 
mencement (r) ; or he may take no steps, in which case the defendant 
may apply to dismiss the proceedings, but cannot make the infant 
pay the costs of them (s). 

When an infant is co-plaintiff or co-petitioner with others, he 
can, on attaining full age, apply to have his name struck out(t); 
but in that case, if his co-plaintiffs or co-petitioners so desire, he 
may be added as a defendant or respondent to the proceedings (a), 
lie cannot, on attaining full ago, claim to appear as a plaintiff 
separately from his co-plaintiffs (b). 

Sub-Sbot. 6 . — Jiuhjmeni. 

316. An infant plaintiff is as much bound as an adult by a 
judgment or order in the cause (c), even though there may have 
boon irregularities in the conduct of it (d), unless there has been 
fraud (e), or gross negligence on the part of his next friend (/). 
But in special circumstances he may l>e allowed on coming of age 
to amend his claim or to bring a fresh action (g). 

Sub-Seot. 6—CobU. 

317. An infant plaintiff is not liable personally for the costs of 
the proceedings, unless after attaining full age he elects to continue 
the i^roceedings or obtain an order for their discontinuance (/t). 

(7) lihgh V. Treth/ett (IHfil), 6 J)o (>. & ym. 74, per Parkek, V'.-C , at p. 77. 

(r) Arioi. (1819),' 4 Madd. 461. 

(«) Turner v. Turner (17‘26), 2 Stra. 708. Tho icpudiation of an action or pro- 
cooding’ by tho infant relates back to its oommencomont so us to ovenido all that 
has been done in it V. />unn (ISof)), 7 I)e G M. & G. So, C. A., jjf/* 

Tukn^ir, Ti.J., at p. 29). 

(t) Acres v. JMtfe (IS.'H), 7 Sim. 138 ; Ony v. Out/ (1840), 2 Beav. 460 ; Coofie 
V. Frijer (1841), 4 Bcav. 13. 

(a) BicJcnell v. BichneU (1863), 32 Beav. 381. 

(b) Swift V. Orazehrook (1842), 13 Sira. 185 ; Ballard v. White (1843), 2 Haie, 
158, 159. 

(c) Brook {Lord) y. Hertford {Lord and Lady) (1729), 2 P. Wnis. 618,519; 
Gregory v. Molesworth (1748), 3 Atk. 626, per hord Hardwk ice, L.C., at 
p. 627 ; Wall v. Bushby (1785) 1 Bro. 0 0. 481 ; luid t.00 title Jud(>'MENTS AND 
Orders. Where, upon an action by an infant plaintiff against his employers 
for damages for personal injury bein^ dismissed, his counsel applied to the 
judge to assess compensation under the AVorkmen’s Compensation Act, 1897 
(60 & 61 Yict. c. 37), s. 1 (4), who accordingly awarded such compensation, 
the plaintiff was held to be thereby estopped from applying for judgment or a 
new trial in the action {Neale Electric and Ordnance Accessories Co., Ltd., [1906] 
2 K. B. 558, 0. A. ; see Stephens v. Budhridge Ironworks Co., [1904] 2 K. B. 225, 
0. A.; Cribbv. Kynoch, Ltd. (No. 2), [1908] 2 K. B. 561, C. A.,per BuoKLEY, L.J., 
at p. 561). As to payment to the Public IVustee of money or damages recovered 
by or awarded to an infant plaintiff in tho King’s Bench Division of the High 
Court, see R. S. 0., Ord. 22, r. 16 (Statutory Rules and Orders, 1909, Supi'eme 
Court, England, pp. 751, 762; amended by R. S. 0., July, 1910 ([1910] W. N., 
Part II. 293)). 

(d) Morison v. Morison (1838), 4 My. ft Or. 215. 

(e) Colclough v. Bolger (1816), 4 Dow, 54, H. L. 

if) Be Hoghton, Hoghton y. Fiddey (1874), L. R. 18 Eq. 573, per Malins, 
V.-O., at pp. 676, 577. 

(y) Napier v. Effingham {Lady) (1727), 2 P. Wms. 401 ; Orphan Board 
{President, rfc.) y.- Van Beenen (1829)» 1 Knapp, 83, P. 0. ; Merryweatker y. 
Turner (1845), 9 Jur. 120 ; Be Hoghton, Hoghton y. Fiddey, supra, 

(h) See p. 137, ante, and supra. 
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But the defendant is entitled to recover from the next friend his Sm. i. 
costs of the proceedings if they are dismissed (t). The next friend On Behalf 
is liable to the solicitor acting on behalf of the infant for the costs ciflnfanta. 
incurred by him in the proceedings (/c). 

318. Where the infant is entitled to property, the next friend Recovery of 
can recover from that property any coats and damages which he costs from 
has been ordered to pay, if the action waa a proper one and for the estate.* 
infant’s benefit (/). Byt ho will have to bear the costs personally, 
if the proceedings were not for the infant’s benefit (??i) or were 
improperly instituted (n). Where costs are allowed to the next 
friend as against the infant, he may have a charge for tliem on the 
infant’s property (o) ; and in a proper case takes iliem as between 
solicitor and client (p), including all just allowances (q). But where 
the proceedings are in respect of the infant’s reversionary intoresfc 
in a fund, the next friend may only ho allowed in tlie first instance 
to take his costs as between party and party, with liberty to apply 
for the difference when part of the fund falls into possession (r). 

(t) liuchly V. BncJceritJge (1767), 1 Dirk. 393; Flight v. Bolland (1628), 4 Russ. 

208, 601 ; Fox v. Suvetlfrop (1830), 1 Hoav. 683; Jojiea v. Lnoia (1847), 1 I>e 
G-. & Sm. 243; Jie Brorldchank, Fx parte Brocklehank {IHll), G Ch. I). 338, 3()(), 

0. A. ; CaJey v, Caley (1877), 23 \V. II. 628 ; Tfiomaa v. Flsnm(1811), 46L. J. (ch ) 

793 ; Oclda v. Kerr, [1884] W. N. 46 ; Be links, lindon v. Jlemay, [1803] W. N. 

138; Catty. JT'oref, [1908] 2 IC. B. 438, C. A.,y>rrKENVEDY, L J., at p. 473 ; oven 
though the procooclings aio infititutcd under the sanction of the court ^Irank v. 

Mainirortng (18jl),4 Iloav. 37), andthoughhe was made next friend without his 
nuthoiity (Bard! v. B'ard (1813), 6 Beav. 251 ; Bligh v. Tredgett (1831), 6 De G. 

8in. 74), m which case, however, ho may rcijovor fho costs from the solicitor 
who made him next friend ( ll’^ard v. Ward, at p. 254 ; Bligh, v. Tredgett, 

supra, at p. 76). An order against the next fiientl to pay is final and cannot 
be questioned on further conaideiation {Catty y. Caley, supra). 

(/f) llau'kes v. CottieC (1838), 3 il. & 1^.243 ; lie Flower (a Stdviior) (1871), 19 
W. B. 578. 

il) Staines y. Maddox (1730), Mos. 319; Taner y. Ivie (1752), 2 Yes. Son. 

466, ptr Ijord Haktiwicke, Ij.C., at p. 468 ; Thompson y. Sheppard (1789), 

2 Cox, Eq. Cas. 161 ; Mackenzie v. Taylor fl844), 7 Boav. 467 ; Cioss v. Cioss 
G845), 8 Beav. 455 ; Pritchard v. lioherts (1873), L. R. 17 Eq. 222, per JJall, 

V.-C., at p. 224 ; Damant v. Jlennell (188G), 33 Ch. I) 224 ; Be BurUm, Burton 
V. Burton, [1887] W. N. 160 , Re Aldred, Marshall v. Marshall, [1888]W. N. 82 ; 

Steeden v. Walden, [1910] 2 Ch. 393. The next friend can bring an action against 
the infant to bo indomninod against the costa, and any damages which ho has been 
ordered to pay, as well as hia own costs {Steeden v. Walden, supra). A solicitor 
IS entitled to a lien on an infant’s property recovorod by means of his pro- 
fessional services {Pritchard v. Roberts, supra); see notes («), (^), p. 138, ante. 

{m) Clayton y. 67a rAe (1861), 3 De G. E. a J. 682, 0. A.; Be Fish, Bennett 
V. Bennett, [1893] 2 Ch. 413, 0. A., per Lindlet, L.J., at p. 422 ; Re Hicks, 

Lindon v. Hemery, sujira. 

(n) Buckly v. Buckeridge, supra; Roddam y. Hetheringion (1799), 5 Yes. 91, per 
Lord Loughbobouoh, L'.C., at p. 96 ; Pearce y. Pearce (1804), 9 Yes. 548 ; Flight 
V. Bolland, supra; Campbell v. Campbell (1837), 9 My. & Cr. 26, 30; Fdghy v. 

Adam (1869), 31 L. T. 16 ; Thomas v. Elsum, ewjpra; Re Fish, Bennett y. Bennett, 
supra, per Lindlet, L.J., at p. 422 ; Ba Hicks, Lxndon v. Hemery, supra. 

(o) Mandeno v. Mandeno (1853), Kay, Appendix, p. ii.; see Steeden v. Walden, 
supra. As to such charges, see titles Lien ; Mobtqage. 

(p) Fearns v. Toung (1804), 10 Yes. 184; Damant v. Eenrwll, supra; Re 
Slaughter, Walton v. Aitchison, [1907] W. N. 197. 

(j) Feams v. Toung, supra. 

(r) Damant y. HenneU, supra; Re Burton, Burton t. Burtot\, supra; Re Aldred, 

Marshall y. Marshall, supra. 
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When the infant on attaining full ago adopts the proceedings, the 
Bolicilor is entitled to a charge on his estate for the costs of them (s). 
But where ho repudiates the proceedings, the solicitor has no lien 
for his costs on deeds brought into court in the proce 3 ding 8 (a). 

Sect. 2. — Against Injants. 

Sus-Sect. 1. — Institution of rroceedings. 

319. An action, petition, or other proceeciings may bo brought, 
presented, or instituted against an infant in like maimer as 
against an adult ( 2 )), aud he need not be described in it as an 
infant (c). 

Unless it is otherwise ordered, service of the writ, petition, or 
other initial proceeding on the father or guardian of the infant, or, 
if he has none, on the person with whom he resides or under whose 
care he is, is good service on the infant ; but an order may be made 
that service on the infant himself shall be deemed good 
service {d). 

Where an infant, a necessary party to proceedings, is born after 
they have been instituted, he may be ordered to be bound by them, 
if they are for bis benefit (c) ; if not, he may oe made defendant to 
a supplemental action (/). 

Sub-Sect. 2 . — (Juarduin ad htem. 

320. An infant defends all proceedings by a guardian ad litevif 
and a person to fill that ofiico must be named before appearance is 
entered, or any other step is taken on behalf of or against the 
infant (( 7 ). The guardian ad litem must be a person having no 
interest in the matters in question in the proceedings adverse to 


i s) Bade V. Ha%fe (1872), L. R. 13 Eq. 497 ; and soe titles Lien ; Solicitors. 
a) Dunn v. Danii (18i3j), 7 Do G. M. & G. 26, C. A. 

b) Bao. Abr., tit. Infanc)’^ and Age (K.); Wade v. Keefe (1888), 22 L. R. Ir. 
154; and poo title Practice and rnocEDUHE. Where a femnlo infant, who 
was a necopsiary party to proceedings, had not yet received a name, leave was 
given toclodciiho hor as tno youngest female child of her father and mothc: 
{FJei/ V. JiroiKjhtoH (1825), 2 Siin. & St. 188). 

(c) Frcf cohaldi v. A'lV/aa^on (1727), 2 Stra. 783; Wade v. Keefe, supra. But 
the description is proper if the fact ' t known (Daniell, Chanceiy Pmctice, 
7th ed., pp. 125, 12fi). In any case the description forms part of the title of the 
action after the infant’s appearance (Chitty, King’s Bench Forms, 13th cd., 
p. 609). 

(d) R. S. C., Ord. 9, r. 4 (Statutory Buies an«l Orders Revised, Vol. XTI., 
Supreme Court, England, p. 65); County Court Rules, 1903, Ord. 7, r. 13 
(Statutoiy Rules and Orders Revised, Vol. III., County Court, England, p. 116) ; 
Kitcb V. Wet/s (1846), 8 Beav. 676. "Where the residence of the parents of the 
infant could not bo discovered, service on the infant, and on the head of the 
coUego at the university in which he was residing as an undergraduate, was 
held eulBcient (Christie v. Cameron (1866), 2 Jur. (n. s.) 635). In Foney v. 
Hordern (North, J., in chambers, 26th Januaiy, 1897) leave was given to 
feerve an infant in France personally with notice of a writ. 

(e) Peter v. Thomaa-Peter (1884), 26 Oh. D. 181 ; Wicks v. Widcs, [1887] 
W. N. 16. 

(/) ^apps V. Capps (1868), 4 Ch. App. 1 ; Awder v. Haines (1869), 4 Oh. App. 
446 ; Pder v. Thomaa-Peter, swpro. 

(.9) Co. Litt. 136’b ; Bird v. Orms (1611), Ore. Jac. 289; King ▼. Marborvugh 
(1612), Oro. Jac 303, Ex. Gh.; Hinamarsh v. Chandler (1817), 7 Taunt. 488; 
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that of the infant (h). Where he is assigned by the court (i), he must 
be a person within tlie jurisdiction (k) ; and preference is given to 
an adult and competent person, already a party to the cause, and 
not having any adverse interest to the infant (Q, or to a relation, 
connection, or friend of the family (w). It is a matter of course for 

Oaatlediue y. Miindi/ {IS32), 4 B. & Ad. 90; Beveny. Chesltire (1834), 3 Dowl. 
70 ; Carr v. Coo^jer (1861), 1 B. & S. 230 ; Wa/Uy. Kiefe (1888), 22 L. R. Ir. lot ; 
11. S. 0., Ord. 16, TV. IG, 18, 19 (Statutory Rules and Orders lieviaed, Vol. XII., 
Supremo Court, England, p. 82) ; and see Yearly Practice of the Supreme Court, 
1911, pp. 161 et seq. This applies to an infant married woman {Colman y. 
Nwthcote (1843), 2 Hare, 147). A solicitor who had entered appearance for an 
infant dofondant, not knowing that ho was under age, was held not to bo 
personally liablo for costs incurred by the plaiutiif in subsequent proceedings 
which on that account were set aside as irregular ( Wade y. Keefe, aapra ) ; but 
the recent decisifjiis as to a soliciloi’.'^ liability when acting for a lunatic defen> 
(lant {Yonge v. Toynlne, [1910] 1 K. B. 215, (\ A.), and a non-eJtissteut company 
[Bimtnom v. Liberal Ojunicni, [1911] 1 K. B. 966, C. A.), seem not consistent 
with this case. In proceedings in the High Com*t of Justice, other than pro- 
ceedings relating to probate or letters of administration, no order for the appoint- 
ment of a guardian ad Itteta is necessary ; but the solicitor for the infant who 
applies to enter an apiieaianco to a writ of suinmons, or appears on the hearhig 
of a petition, or notice of motion, or summons in a matter, m all cases in which 
the apj^ointment of a special guardian is not provided for, must make and file an 
affidavit that the proposed guardian ad litern is a proper poison, and consents to 
act as such, and has no interest in the matters in question in the proceeding 
adverse to that of the infant (R. S. C., Ord. 16, rr. 18, 19, Appendix A, Part if.. 
Form No. 8 (Statutory llulos and Orders Revised, Vol. XI f.. Supreme Court, 
England, pp. 82, 286, 287)). Whoie no appearance to a writ of summons is 
entered for an inlant defendant, the plaintiff, before pi ocoed mg further with the 
action against him, must apply for and obtain an order that n proper person bo 
assigned guardian of the infant, by whom be may appear and defend the action 
(R. S. 0., Ord. 13, r. 1 (Statutory ihiles and Orders Revised, Vol. Xll., Supremo 
Court, England, pp. 73, 74). The official solicitor is sometimes appointed guardian 
ad litem in thebo ciicumsfances (Daniell, Chancery Piaclice, p. 127 ; see Thomas v. 
TAomas (1843), 7 Boav. 47 ; Hliej>pardy. Harris (IMo), 15 L. J. (ch.)104; Cookson 
v. Lee (ISIG), 15 Sim. 302 ; ChaUtoa v. Wcbt (1861), 3 De G. F. & J. 156, 0. A.). 
The fact of the infant and his father or guardian bt-mg out of the jurisdiction does 
not dispense with the general obligation imposed by tho rule of previous sei vice of 
notice of the application on them {Anderson v. Blather ( 1846), 10 Jur. 383 ; O'Brien 
V. Maitland 4 De G. F. A J. 331 ; White v. Duvermiy, [1891] P. 290), except 

under special cii cumstiiucos ( Turner v. Snowdon (1864), 2 Drew. & Sin 265). Tho 
six clear days between service of notice and the application mentioned in the rule 
include a Sunday {Brewster v. Thorpe (1846), 11 Jur. 0). Even if tho infant is of 
unsound mind, the appointment is mode in Chancery (Pidcock v. Jioidtbce {1S52), 
2 De G. M. & G. 898, C. A.). 

The practice of tho county courts us to the guardian ad litem of an infant is 
regulated by County Court Rules/ 1903, Ord. 3, r. 10, Ord. 7, rr. 60 — 56 (Statutory 
Rules and Orders Revised, Vol. III., County Court, England, pp. 122 et eeq.). 
See title County Courts, Vol. Vin., pp, 455, 479. 

(A) Smith y. Palmer (1840), 3 Beav. 10; Drant v. Vause (1843), 2 Y. & C. Ch. 
Css. 524 ; Leese v. Kni^t (1862), 8 Jur. (n. 8.) 1006 ; and see note (y), p. 140, ante. 

(•) See note (y), p. 140, ante. 

V. (1864), 18 Jur. 770. 

rZ) Anon. (1662), 9 Hare, Appendix, p. xxvii. ; Re Taylor, Tayhr v. Taylor, 
[1881] W. N. 81. 

(m) Foster v. Cautley (1853), 10 Hare, Appendix L, p. xxiv. ^ The office has 
been assigned to a father not having an adverse interest to the infant {Jongsma 
▼. Pfid (1804), 9 Ves. 367 ; Fowler v. Ward (1842), 6 Jur. ^3), or a father-in- 
law {QuarriU v. Binmore (1844), 8 Jur. 1113), or a guardian ISandye v. Comer 
(1835), 4 L. J. (oh.) 162; shuttleworth y. Shuttleworth (1843), 2 Hare, 147). The 
office cannot be held by the plaintiff’s solicitor {Sheppard y. Harrie (1845), 16 
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the ffiiartlian of the infant’s person to be his guardian ad litem (n); 
but if the guardian declines to act, the ofheo may bo assigned to the 
official solicitor of the court (o). 

321. A guardian ad litem against whom there is good ground 
for objection, or who acts improperly or against the interests of the 
infant in the proceedings, may be removed, and another assigned 
in his place (p). 

Where a guardian ad litem dies during the proceedings, another 
will be assigned {q). 

A guardian ad litevij like a next friend (r), is not for all purposes 
a party to the action («). lie cannot appear and be heard in 
person (t), but he must answer interrogatories and produce docu- 
ments on behalf of the infant (a). He can, with the sanction of the 
court, give consent on behalf of the infant to a mode of taking 
evidence or to any other procedure (6). 

Sub-Seot. 3 . — riradivg by Infant. 

322. Where an infant defendant to an action does not put in a 
defence, the allogations in the statement of claim are not taken to 
be admitted by him (c) ; and therefore the ;n;tion cannot bo set down 
as against him on motion for judgment as h t* default in delivering a 
defence (d), but must be set down for trial as if ho had denied tlia 
allegations (e). But it is generally necessary for him to put in a 


L. J. (rii.) 104). Tho fact of a female guardian ad hfrm not being married mupt 
appear on t-lio proceedings {London and County Knnfam/ f'o. v. Cray, [1893] 
W. N 130). 

(n) Sandt/s v. Cwyper (1835), 4 L. J. (oil.) 102, 'per Sua dwell, V.-O. 

(o) ]V/nfe V. Duvernai/, [1891] J\ 290. 

(p) JiiiRdell V. Sharpe (1820), 1 Jnc. iV: W. 4H2 ; Sandys v. Cooper, f,upra ; 
Pernral v. Croas (1882), 7 P. i). 234; Re Sometsd {Duhi), Thyuue v. St. Afaur 
(1887'), 3 1 Ch. J ). IG5. 

(7) Brant v. Vauee (1843), 2 Y. & 0. Ch. Cns. 524. 

(r) See p. 135, ante. 

(«) Ingram v. Little (1883), 11 Q. B. D. 251, per Lord CousaiDOE, O.J., at 
p. 263. 

(<) Murray ' 9 . Sitwdl, [1902] W. N. 119; He Rcrry, Berry v. Derry, [1903] 
W. N. 125. 

(a) R. y. 0., Ord. 31, r. 29 (Statutory Rulos and Orders Rovisod, Vol. XIl . 
Supremo Court, Rnglaiul, p. 124); County Com I Ruins, 1003, Ord, 10, r. 25 
(Statutorv Riilna aiul Orders Revised, Vol. Ill , (’ounty Court, Jtlngland, p. 157). 
Wee also titles County Courts, Vol. vlll., p. 513; Discovery, Inspection, 
AND Interrogatories, Vol. Xi., p. 48 ; Uusrand and Wife, Vol. X Vf., p. 526. 
As to whether an allidavit of documents and discovery can be obtiiiued from an 
infant respondent in a divorce suit, see Redfem v. /W/era, [1891] P. 139, 0. A. 

(J) E. S. 0., Ord. 16, r. 21 (Statutory Rulos and Orders Revised, Vol. XII., 
Supreme Court, England, p. 83); County Court Rulos, 1903, Ord. 3, r. 13 
(Statutory Rules and Orders Revised, Vol. 111., County Court, England, p. 101). 
But no order by the court seoms necessary {Fryer v. Wisetnan (1876), 24 W. R 
206); KnatchhuU v. Fowle (1876), 1 Ch. D. 604; Piggott v. Toogood, [1904 
W. N. 130). See also TxUotsou v. Hargritve (1818), 3 Madd. 495 ; Ptaani v 
A.-a.for OibraHar (1874), L. R. 6 P. C. 616). 

(c) R. S. 0., Ord. 19, r. 13 (Statutory Rules and Orders Revised, Vol. XII, 
Supreme Court, England, p. 96) ; and see title Pleading. 

Cd) See R. S. C., Ord. 27, r. 11 (*m, p. 112). 

(e) IRlia v. Robbins (1881), 60 L. J. (CH.) 512; National and Provincial Btmh 
V. Evans (1881), 30 W. R. 177. But in a simple case judgment may be obtained 
on motion for ]u<lgmeut upon an affidavit verifying the statement of claim (Re 
FUzrvateTt Fttzu'ot-er v. Waterhouse (1882), 62 L. J. (oh.) 83 ; Gardner v. Taplinq 
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dofence in order to plead his infancy, or to allege other matters Sbot. 2 . 
which are not put in issue by the plaintiiTs allegations (/). Affdnst 

Sub-Sbot. 4. — Attainment of Full Age during Froceedinga. Infers. 

323. When an infant attains full age during the proceedings, Right of 

he is entitled to put in a new defence (g) ; but, it he takes no steps luH 

within a reasonable time after coming of ago, he will be bound by ago. 
what has been done during his infancy {h). 

Sub-Sect. 6. — Judgment. 

324. A judgment in an action is as binding against an infant Judgment 
defendant as it is against an adult (i) ; but if it was obtained on the 
footing of his being of age, it is in the discretion of the court to set 

it aside (A). He may, however, even while an infant, bring another 
action to impeach the judgment on the ground of fraud or collusion(0. 

325. Where a judgment of foreclosure is given against an infant, Judgment of 
he is usually allowed six months after he attains full age to show foreclosure, 
cause against it (in). But this is not allowed where he is merely a 

trustee (n)> where tlie mortgage is under the Debts Recovery Acts, 

1830, 1830, and 1848 (o), and judgment will be given against him 
for immediate foreclosure absolute in a case where to do so is clearly 
for the benefit of the infant (p). 

326. An injunction may be granted against an infant {q). Injunction. 

nsSoJ, 33 W. R. 473 ; Cheek v. Cheek, [1910] \V. N. 87 ; nridsoo Wdlis v. IHIIh 
(1889), 61 L. T. 610) ; and ovidoiice has been, altogether diaponeed with wheie 
the inquiries diiected by the judgment would suliicioutly protect the infant's 
inteiests {Ripley v. Sawyer (1886), 31 Ch. D. 494). 

(/) Ilnhien v. Hearn (1839), 1 Jieav. 445, per Lord Langdale, M.B., at 
p, 455 ; Lane v. Uardwicke (1846), 9 Boav. 148. 

(y) Bennett v. Lee (1743), 2 Atk. 529, per Lord Uardwicke, L.O., at p, i53I ; 

Savage v. Carroll (1811), 1 Ball & B. 548, per Lord Manners, L.O , at 
l>p. 551, 553 ; Kelaall v. Kehall (1834), 2 My. & K. 409 ; Malone v. Malone (1811), 

8 Cl. & Pin. 179, 11. L., per Loid CoTTENiiAM, L.(\, at x>. ^06. 

(A) Cecil V. Saliahury {Karl) (1691), 2 Veru. 224; Morria v. Morrie (1846), 11 
J ur. 260 ; Monypenny v. Dering (1859), 4 Do G. & J. 175. 

(t) Sheffield v. Buckingham {Oucheaa) (1739), West temp. Ilard. 682; Grti/ori/ 

V. Moleaworth (1748), 3 Atk. 626, 627 ; Lightbume v. Swift (1812), 2 Ball & B. 

207, per Lord Manners, L.O., at p. 213; Henry v. Archibald (1871), 5 1. R. 

Eq. 6{>9,per Sullivan, M.B., at p. 563 ; and see title Judgments and Orders. 

(/c) Henry v. Archibald, aupra, at p. 563 ; Furnival v. Bi ooke (1883), 49 L. T. 134. 

{1) Richmond v. Taylenr (1721), 1 P. Wms. 734, 737 ; Trefuaia v. Cotton 
(1730), Mos. 306, 308 ; Careiv v. Johuatone (1805), 2 Sch. & Lei. 280, 292. It 
may do prudent to obtain the previous leave of tho court {Be Uoghton, UoghtonY. 

Fiddey (4874), L. B. 18 Eq. 573, per Mamns, V.-C., at p. 577). 

(m) Mallow v. QaUon (1735), 3 P. Wnis. 352; Williamaon v. 6rordon (1812), 

19 Yes. 114; Price v. Carver (1837), 3 My. & Or. 157; Newbury v. Marten 
(1851), 16 Jur. 166; Gray v. Bell (1882b 46 L. T. 521 ; Mellor v. (1883), 

25 Oh. D. 158. The iufant cannot, on snowing cause, redeem, or travel into the 
account, but can only show error in the decree {Mallack v. Gallon, eupra; 

Williamaon v. Gordon, aupra ; Kelaall v. Kelaall (1834), 2 My. & K. 409). As to 
loreclosure generally, see title Mortgage. 

(rt) Foater v. Parker (1878), 8 Ch. D. 147. 

(o) 11 Geo. 4 & 1 Will. 4, o. 47 ; 2 & 3 Viet. o. 60 ; 11 & 12 Viet. o. 87 ; see 
pp. 81, 82, ante; Holme v. Williama (1839), 8 Sim. 567. 

(jp) Croxon v. Lever (1863), 12 W. R. 237 ; Bennett v. Uarfoot (1871), 19 W. R. 

428; Wolverhampton and Staff ordahire Banking Co. v. George (1883), 24 Oh. D, 

707 ; aud see title Mortgage. 

(g) LampriiTe y. Lange (1879), 12 Ch. D. 675 ; De Francueo v. Bamum (1889), 



144 


Infants and Children. 


SSCT. 2. 

Infam. 

Liability of 
infant for 

COBtB. 

Liability of 
guanlian 
ad Idem. 

Costs of 
olllcial 
guardian 
ad Ittem. 


Payment of 
costs of infant 
defendant. 


Guardian on 
behalf of 
infant. 


Sub-Seot. fi.—CosU. 

327. An infant defendant is not usually ordered to pay costs (r) 
unless he has been guilty of fraud (s). But the costs of the unsuc- 
cessful defence of an infant or his general costs of the proceedings 
limy be ordered to be paid out of property belonging to him over 
which the court has jurisdiction {t). 

A guardian ad litevi is not liable to pay the costs of an unsuccess- 
ful defence, unless he has been guilty of gross misconduct (a). 

328. Where one of the solicitors of the Supremo Court is 
assigned by the court to bo guardian ad litem of an infant, his 
costs of performing the duties of the office may be directed to bo 
borne and paid by all or any of the parties to the proceedings or out 
of a fund in court in which the infant is interested ; and directions 
may bo given as to the repayment or allowance of such costs (b). 

The costs of an infant defendant, who has been made a party to 
proceedings without any action or fault on his part, will be ordered 
to be provided for or paid by the plaintiff (c), who, however, in a 
proper case, may be allowed to add them to his own costs of the 
proceedings (d). 

Sect. 3. — In the Probate, Divorce, and Admiralty Division of the 

High Court. 

329. A minor, that is to say, an infant above the age of seven 
years (e), may elect a guardian for the purpose of carrying on, 
defending, or intervening in a suit relating to a will or letters of 
administration, without having such guardian assigned to him (/). 
But where an infant under the age of seven years is to carry on, 
defend, or intervene in any such suit, a guardian is assigned to him 
for the purpose by the judge or a registrar of the court {g). 

43 Ch. D. 165; Pvans v. Ware, [1892] 3 Ch. 602 ; Woolf v. Woolf, [1899] 1 Ch. 
343 ; Merrioit v. Martin (1899), 43 .Sul. Jo. 717 ; Qadd v. Thompson, [1911] 1 
K. 13. 304 ; and eco pp. 72, 73, ante. But as to not granting an injunction 
whovo spcciiio porl'oiuianco cannot bo obtained, eeo LunUey v. Raveustrojt, 
[1895] 1 Q, B. 683, C. A. As to injunctions gonerally, seo title Injunction, 
pp. 197 et aeq., post. 

(r) Turner v. Turner (1726), 2Strn. 708, 710; IClseyr. Cox (1858), 26 Beav. 95. 

(fl) Chnhh V. GiiffUha (1866), 35 Boav. 127; Lemprxhre v. Lange (1879), 12 
Ch. D. 675, 679 ; Woolfs. Woulfanjnu. 

(i) Orford {Earl) v. Churchtll (1814), 3 Vos. & B. 69, 71 ; Mandeno v. Mandeno 
(1853), Kay, Appendix, p. ii. The plaintiff may be directed to pay thorn and to 
recover them out of the infant’s property {Robinson v. Aston (1846), 9 Jur. 224). 

{a) Morgan v. Morgan (1865), 11 Jur. (n. b.) 233; Vivian v. Kennelly (1890), 
63 L. T. 778. 

(6) E. S. C., Ord. 65, r. 13 (Statutory Buies and Orders Eevised, Vol. XII., 
Supreme Court, England, p. 249). The costs will not be taxed as between 
solicitor and cliont unless specially ordered {Eady v. Elsdon, [1901] 2 K. B. 460, 
C. A. ; Goatly v. Jones, [1907] W. N. 161). 

(c) Goldsmith v. Russell (185o), 6 DoG. M, & G. 547, 556 ; Fraser v. Thompson 
(1859), 4 ])e G. & J. 659, 663, C. A. ; Short v. Ridge, [1876] W. N. 47, 48. 

(d) Fraser v. Thompson, supra, at p. 663. 

f cj Seo title Executors and Administrators, Vol. XIV., p. 197 ; and p. 44, 
ante. 

(/) Probate, Contentious Buies, 1862, r. 74 (Statutory Buies and Orders 
Bevised, Vol. XII., Supreme Court, England, p. 693). 

(ff) Ibid,, Prolmte, Non- Contentious Buies, 1862, r. 34 (Statutory Buies and 
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Sect. 4. — Compromise on hehalj of Infants* 

330. The compromise of an action, to which an infant is a party, 
and which affects his interests, cannot be effected without the sanc- 
tion of the court in which the action is pending {h ) ; but the court has 
full power to sanction such compromise (i). In exercising this power 
the court will consider whether or not the compromise will be 
beneficial to the infant {k ) ; but it cannot compel a compromise (0» 
and will not sanction a 'compromise against the opinion of the 
infant’s next friend or guardian ad litem in the action (m\ nor can 
it do so where adults in the same interest insist on their strict 
rights (n). Before sanctioning a compromise it is the practice of 
the court to require an afSdavit by the solicitor to the infant, that 
he believes the compromise to be beneficial to the infant and an 
opinion by his counsel to the same effect (o). In exercising its 
power on an infant’s behalf, the court can sanction a compromise 
of proceedings against trustees to recover a trust fund which has 
been lost (p), and can deal with the property of the infant so as to 
promote a family arrangement (<?) ; and may charge the infant’s 
estate (/Oi and change a contingent interest into an indofeasible 
vested interest (s). 

When a compromise has been sanctioned by the court it will 
only be set aside on the same strong grounds of fraud as would 
justify the setting aside of a compromise between adults (a). 


SboT. 4. 

Comiapmfge 
on^alf 
of Infants. 

Compromiso 
of action to 
which infant 
IS party. 


Setting aside 
a compromise. 


Ordeia lleviflcd, Vol. XII., Suproiiio Court, England, p. 76;j). 



Court ill which is a claim for money or damages by, or on belialf of, an infant, 
see R. S, 0., Ord. 22, r. 15 (Statutory Rules and Orders Revised, Vol. XII., 
Supreme Court, England, p. 10(3), 

(i) Doe d. Miller v. Noiica (1797), 2 E-sp. 530; Brookev. Moati/n {Lord) (1864), 
2 I)e G. J. & Siu. 373, C. A., /^wTuiiNPat, L.J., at p. 415 ; Rhodes v. Bwithenbank 
(1889), 22 Ci. B. D. 577, C. A. For form of agr-Dement to compromise, see 
Encyclopaedia of Forms and Precedents, V^ol. VI., p. 553. As to election by the 
couit on bohalf of an infant, see p. 80, ante. As to an order of court rofening 
to nrbiti’ation a question in which an infant is interested, seo Arbitration Act, 
1889 (62 & 63 Viet. c. 49), s. 14 ; and title Arbitration, Vol. I., p. 442. 

(Jfc) Hargrave v. Hargrave, etiprn, at p. 411 ; Brooke v. Mostyn (Lord), supra, 
at p. 415 ; Michollev. Gorheti (1866), 34 Beav. 376, 380; lie Welle, Boyer v. 
Maclean, [1903] 1 Ch. 848, per Farwkll, J., atp. 853 ; and see titles Execittoks 
AND Administratohs, Vol. XIV., p. 177 ; Family Arrangements, Vol. XIV., 
p. 646. The court will not sanction a compromise which is in the iutere.st of the 
next friend, and not of the infant (Rhodes v. Swithenhank, supra, at pp. 678, 679; 
Blair v. Crawford, [1906] 1 I. R. 078, C. A., per Falles, 0,B., at p. 587). 

(0 Re Birchall, JVifeon v. Birchall (1880), 16 Ch. D. 41, 0. A. 

(m) atpp.42, 43. 

Norton v. BteinJiopf (1853), Kay, 45, per Page Wood, V.-O., at p. 49. 


(o) Be Birchall, Wilson v. Birchall, aupra, at p. 43. 

( ») J/fwgooti V. Parkin (1870), L. R 1 1 Eq. 74, 80 ; Maclaren v. Stainton (1 971), 
L.R. 11 Eq. 382, 389, 390. 

(g) Micholle v. Corbett, supra. As to family arrangements, see title Family 
Arrangements, Vol. XIV., pp. 539 «eg. 

(r) Chetwynd v. Fleetwood (1742), 1 Bro. Pari. Oas. 300. 

(«) Be Wdle, Boyer y. Madean, [1903] 1 Oh. 843, per Farwell, J. (differing from 
Peto V. Cardner (1843), 2 Y. & CT. Oh. Oas. 312, and Day v. Day (1846) 9 Jur. 786). 

(a) Brooke v. Mostyn (Lord), supra, at pp. 415 at seg.; FadeUe v. Bernard 
(1871), 19 W. E. 655. 
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Infants and C&ildren. 


S£OT. 4. 

Compwmisd 
on behalf 
of Infants. 

Consent of 
other party. 

Waids of 
court. 


In matri- 
monial causes. 


A party to proceedings who agrees to a certain course being 
talvcii, knowing that the other parties are infants, cannot after- 
wards object tiiat his consent does not bind him because tiie 
other parties, being infants, could not consent (b). 

Sect. 6. — Wards of Court. 

331. A ward of court is an infant respecting whose person or 
property an action, or other proceeding, has been instituted in the 
Chancery Division of the High Court (c). The court, beyond its 
general jurisdiction over all infants (d), exercises a special juris- 
diction and control over a ward of court (e). 

In a proceeding for obtaining a judicial separation, or a decree of 
nullity of marriage, or for dissolving a marriage, the High Court 


Pisani V. A.-Q.for Gibraltar (1874), L. R. 5 P. 0. 516. 

_ An infaut has been held to boconio a Girard of court by the appointment of 
a guardian for hiinby iho court v. B.ite {Marquis), Stuart v. Moore (1861), 

9 II. L. Cas. 440, 442, 451 ; Brown v. Colhns (1888), 25 Ch. D. 56, 61); or willi- 
out a change of guardian by au order that ho shull become a ward of court (/^!^ 
M*Cnllochs, Mtnors (1844), 6 1. Rq. R. 393); or oy an order that the infant’a 
mother, instead of being appointed hia guardian, shall have reasonable access to 
him {De Pereda v. ]>e Mam ha (1881), 19 Ch. D. 451, 455, 456) ; or by the mere 
fact of his being plaintiff in an action in the Chancery Division of the High Court 
{l*eudleton v. Marh'orn (1790), 2 Dick. 736 ; Johnstone v. Beattie (1843), 10 
01. & Pin. 42, JJ. L., per Lord Lynduijhst, L C., at pp. 84, 85 ; (hjnn v. Gtlbard 
(1860), 1 Drew, it !8ni. 356, 357) ; or by the settleineut of a small sum of money 
on hiiu followed by an m*lion to administer tho iiusts of tho settlement (//ope 
V. Jlo^e (1864), 4 Do 0. M. & 0. 328, 332 ; lie Race {AliiAa), an Infant (1857), 
cited 111 Gurney v. Gurney (1863), 1 llem. A M. 413, 420, n. (a); Dawson v. 
Thwnaon (1865), 12 L. T. 178; Reli:8 Settlement, H. v. //., [1909] 2 Ch. 260); 
or by payment into couit by trustees under the Trustee Relief Acts, 1847 and 
1819 (10 & 11 Vict. c. 96 and 12 & 13 Viet. c. 74) (now replaced by tho Trustee 
Act, 1893 (56 & 67 Vict. c. 53), s. 42) of money or securities in ■wliicli tlie infant 
is interested (Be Hodge’s Settlement (1867), 3 K. & J. 213, 219, C. A. ; Re Twee- 
dale’s Settlement (1859), John. 109; Re Lloyd’s Trusts, Ex parte Collins (1868), 2 
I. R. Eq. 607 ; Re Benand (1868), 16 AV. R. 638) ; or hy a simple order ff'r main- 
tenance made on a summons in chambers {Re Graham (IbTOl, L. R. 10 Kq. 
630) ; or by having a fund carried to his account, or to on account in which ^ o 
was included, in an action to which he was not a party {De Pereda v. De Mancha, 
supra, per Hat.l, V.-C., at p. 465); but this was q^uestioned by Kay, J., in 
Brown v. Collins, sujira, at p. 60. An inlunt hns been held not to become a 
ward of court by payment into court by executors under the Legacy Duty Act, 
1796 (36 Geo. 3, c. 62), s. 32 (now replaced hy tho Tiustee Act, 1893 (56 & 67 
Vict. 0 . 63), 8. 42), of a legacy bequeathed to him {Re Hillary (1865), 2 Drew. 
& Sin. 461 ) ; nor by payment into court under the Lauds Clauses Consolidation 
Act, 1646 (8 & 9 Vict. c. 18), of the purchase-money of his land taken by a 
railway company (Re Wilts, Somerset and Weymouth Rail. Co., Ex parte Brewer 
(1865), 2 Drew. & Sm. 552) ; nor by an application to tho court under tho Infant 
•Settlements Act, 1855 (18 & 19 Vict. o. 4^, to sanction a settlement on his 
marriage {Re Dalton (1856), 6 De G. M. & G. 201, per Lord Cranworth, L.C., 
at p. 204). An infant alien can be made n, ward of court, if domiciled and 
resident in this country, but not otherwise {Brovm v Collins, supra). 

(d) See pp. 47, 126, ante. In one sense all British subjects who are infants 
ue wards of couii, because they are subject to the paternal jurisdiction which 
is entrusted to tho court {Brown v. Collins, supra, per EAy, J., at p. 60). 

{e) Ex parte WhitMd {l’i42), 2 Atk. 315; Clayton v. Clarke (1861), 7 Jur. 
(N. s.) 562, 563, C. A. The jiu^iction continues although the infant becomes 
of unsound mind (Fonev. Vane (1876), 2 Ch. D. 124; Re Edwards (1879), 10 
Oh. D. 605, C. A.). ^ ' 
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may, if it thinks fit, either in its final decree, or by a previous or Shot. 5. 
subsequent order, direct proper proceedings to be taken for making Wards of 
the children of the parents whose marriage is the subject of the Corftt. 
proceeding, wards of court (/). 

332. The court will not allow one of its wards to be removed Residence, 
out of its jurisdiction (,7), even by the father (A), unless satisfied that 

the removal is for the benefit of the ward (/), and will order a ward 
who has been removed without leave to be brought back (/c). The 
removal of a ward of court, witliout the leave of the court, either out 
of the country, or out of the proper custody, is a contempt of 
court (Q. Any person who can give information respecting it will 
be examined ( 771 ) ; and a solicitor, wlio has any knowledge on the 
subject, cannot withhold it from the court on tho ground of 
privilege (n). The restoration of the ward can be enforced by 
habeas corpus (0) or by an order of attachment, or committal, or 
by tho intervention of an officer of tho court (p). 

333. The education of a ward of court is under the control of Education, 
tho court, and a guardian should take tho directions of tho court 

in reference to it (7). Tho court will decide in what religion a 


(/) Msitriiuoninl Ciiusc.s Act, 1857 (20 & 21 Yict. c. 85), fl. 35 ; Miitrimonial 
O.'msofl Act, 1H59 (22 & 23 \ ict. c. 61), h. I. Jlut an order of tho Piohate, 
Divorce, and Admiralty Division under tlioho provxMons with respect to tho 
custody, inaintonaiice, or education of tho cJiildren doe.** not malic thorn ward!) 
of court {Hyde. v. Hyde (18S8), 13 L\ D. 166, A. per Cotton, L J., at p. 174) ; 
and see also titlo IIushanh and ’Wife, Vol. XVI., p. 577. 

(y) h'o¥n V. Denny (1G77), 2 Oas. in Ch. 237 ; MounUtnart v. MounWuart 
(IbOl), 6 Ves. 3()3 ; /v McwneciUe y. Tie Mannen/le (1801), 10 Vi\s. 52, per Lord 
JOldon, Tj.O., at p. 56; Cttinjihell v. Matkny (1837), 2 My. it Cr. 31 , Uc Thomas 
(1853), 22 Ij. J. (cir ) 1075; lU^hfordy. flwkman (185 0, ICay, 308; Damon v. 
Jay (1854), 3 Po (r. M. & Gh. 764, 0. A. ; Hope v. Hope (1851), 4 De C>. M. & G. 
328. 

f/i) De Mannerille v. De Maii>ieville, supra. 

(i) Lethem v. Hall (1834), 7 Sun. 141; Campbell y. MaeJeay, supra; Wyndham 
V. Hnmsmore {Laid) (1837), 1 Koon, 467; (Ueufstmu y. Walcott (1845), 9 Jnr. 
619 ; Harrison v. Qoodull (1852), cited in Rvch/ord v. Tfarfemau, supra, at 
p. 310, 11 .; Re Thomas, supra; Dawf^on v. Jay, supra, per I^ord CnANWoirnr, 
L.C., at p. 771; Hart v. Trtbe (1851), 19 Ileav. 149, 153; Re Medley, a Minor 
(1871), 6 I. rt. Eq. 339; Re CalUu/Jmn, Elliott v. Lambert (1884), 28 Ch. D. 
186, C. A. Whore ponnission is given to infants to go on a visit abroad, 
security or an undertaking is gencially required hu their return to tliis 
country within a limited time, and eomotimes also for (heir not marrying 
without tho leave of the court {Jejfrys v. Vanteswaistwartli (1740), Ram (cn.) 
141, 144 ; Rigys v. Terry (1836), 1 My. & Cr. 676; Talbot y. Shreu/sbury (Earl), 
Doyle V. Wriyht (13*10), 4 My. & Cr. 672, 677). 

(Jc) Foster v. Denny, supra ; Hope v. Hope, supra. 

11) IIoeMyy. (1762), 1 Dick. 353 ; Wellesley’s {Long) Case (1831), 2 Russ. 
& M. 639 ; Ham'ison v. Ooodall, su^a. See also title Coxtemit of Court, 
Attachment and Committal, Vol. Vll., p. 292. 

(m) Rosenherg v. Lindo (1883), 48 L. T. 478. 

(w) Ramshotham v. Senior (1869), L. R. 8 Eq. 576 ; liurton v. Darnley {Earl) 
(1869), cited in Ramshotham y. Senior, supra, at p. 676, n. 

(o) Bond V. Roberta (1843), 13 Sim. 400. 

(«) G. y. L., [1891] 3 Ch. 126. 

(g) OreuM v. Hunter (1790), 2 Cox, Eq. Gas. 242 ; Campbell y. Mackay, 
supra, at p. 38 ; Wyndham y. Ennismore {Lord), supra ; Re Fynn (1848), 
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Infants and Children. 


SJSOT. 5. 

Waid 0 of 

Court. 

Harriage. 


ward of court ought, in all the circumstances of the case, to be 
brought up (r). 

334. A ward of court cannot marry without the consent of the 
court (a) ; and marriage, or connivance at marriage, with a ward of 
court, without such consent, is a contempt of court, and will be 
severely punished (t). The ward himself may be committed to 
prison for marrying without such consent (u). The fact of the 
marriage being actually invalid makes fio dilTerence in the con- 
tempt (a) ; and, if it is invalid, the court will, in its discretion, either 
direct steps to be taken to have it formally declared void, or will 
order a marriage to be validly solemnised (h). Where the consent 
of the court is not given to a contemplated marriage of a ward of 
court, an injunction will be granted to restrain it, both against the 
other intended party (c) and the parent of such party (d), and 
against a guardian who is permitting the marriage ((?) ; and the 
other party will be restrained from communicating with the ward, 
either personally, or by letter (/). 

Where a ward of court is about to be married, the court will insist 
upon a proper settlement being made of liis or her fortune so far 
as the other party can make such a settlemc at but cannot compel 


2 Do G. & Sm. 457 ; Kay v. Johnafon (185f)), 21 Beav. 636 ; Jle Medley, a Miruyr 
(1871), 6 1. 11. i::. ;wi). ' 

(r) Talbot v. tS/irewsbitry {Karl), Dotfle v. Wright (1840), 4 My. & Or. 672; Re 
Lyons (an Infant) 'I'l 1j. T. 770. Tho court will restiam by iniuiiction 

an attempt to make tho ward change his religion (Iredell v. Iredell (1885), 1 
T. L. 11. 200). 

(fl) Kyre v. Shaftsbnry (Countesa) (1723), 2 P. Wtne. 103, 112; Jeffry a v. 
Vanteswarat worth (17*10), Barn, (cil.) 141, 144 ; 'Tomhea v. Klers (1747), 1 Dick. 
88., Tho consent of tho father is not sufficient {Gordon (Lord IK.) v. Irwin 
(Viaconntesa) (1781), 4 Bro. Pail. Gas. 3.35; WeUealey v. Beaufort (Duke) (1827), 

2 Buss. 1, per Lord Eijion, L.O., at p. 29). 

(<) Eyrey, Bhaftsbury (Counteaa), supra, eXpp. 110,112; Herbert' a Case (\7‘M), 

3 P. wins. 110, More v. More (1741), 2 Atk. 167 ; Harjord v. Moriia (1776), 2 
Hag. (^m. 423 ; Stevena v. Savage (1790), 1 Ves. 154 ; Priestley v. Lamb (1801), 6 
Vos. 421 ; Sallea v. Savignon (1801). 6 Vee. 672 ; MtUet v. liowse (1802), 7 Vea. 
419 ; Bathurst v. Murray (1802), 8 Vos. 71 ; Wade v. Broughton flSH), 3 Vc- & 
B. 172; Richardson v. Merrijic/d (18.30), 4 De (J. & Sin. 101 ; //■ Sampson and 
Wall, Infants (m4), 25 Gh. D. 482, G. A.; Re IP's Settlement, H. v. IL, [1900] 

2 Ch. 200. Seo title CONTEMPT O ' GouHT, Ari’ACUMENT AND Committal, 
Vol. VIT., p. 292. 

(it) Re l^eigh, Leigh v. Leigh (1888), 40 Ch. D. 290, 0. A.., per CoTfON, L.J., at 
p. 294 ; Re II.' s Settlement, H. v. H., supra. 

(a) Tho endeavour to marry is a contempt (TKar^erv. Ibrie (1815), 19 Ves. 451, 
per Lord Eldon, L.O., at p. 453). 

(h) Warier y. Yorke, supra, at p. 454; Kent y. Burgess (1840), 11 Sim. 361, 
363 ; Re Murray, a Mimrr (1842), 3 Dr. & War. 83, 84. 

(c) Raymond's (Lord) Case (1734), Gas. temp. Tall). 58 ; Smith y. Smith (1746), 

3 Atk. 304 ; Pearce v. Crutchfield (1807), 14 Ves. 206. 

(d) BaymowPa (Lard) Case, supra, at p. 60 

(e) Goodall y. Hams (1729), 2 P. Wms. 561 ; Shipbrook (Lord) y. Htnchinhrooh 
(Lord) (1778), 2 Dick. 547, 548. 

(/) Smith V. Smith, supra; Beard V. Travers (1749), 1 Ves. Sen. 313 ; Ship- 
brook (Lord) y. Hinchinbrook (Lard), supra; Pearce v. Crutchjisld, supra; Scott 
y. Pa^ek (1888), 4 T. L. B. 569. 

(g) Stackpole v. Beaumont (1796), 3 Ves. 88, 98 ; Millet v. Raivae, supra f 
Ball V. Couits (1812), 1 Yes. & B. 292, per Lord Eldon, L.O., at p. 300 ; 
Be Dosuie (1825^ 2 Mol. 400; Wade y. Hopkinaon (1865), 10 Beay. 613. The 
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thd ward to execute a BettlemeDt(A). In the case of a female ward 
the court will so far as possible exclude the intended husband from 
an interest in her property or will limit his interest in it (i). 

The court has no jurisdiction over a ward after he or she has 
attained full age, and cannot interfere with the marriage of a former 
ward, or compel a settlement of his or her property, unless the 
marriage involves a contempt of court (k). 

335. The sanction of 'the Chancery Division of the High 
Court of Justice is required for the institution of legal proceed- 
ings on behalf of an infant whose property is already the subject 
of pending proceedings, or who is otherwise a ward of court, 
and will only bo given if the court is satisfied that the proceedings 
will be for his benefit (1). 


Cf>in-t will lefupo t<» give any Oirectiona for payinont of the dividends on tho 
Wife’s j)r<)])ortymiiil a dcttloinout has been executed {Cator v. Mason (1854), 2 
W. 11. In the OAse of the wife’s properly tbo court will generally insist 

upon provision being made for cliildieu of a future marriage (JVclla v. Price 
(1800), 5 Ves. 398 ; Halsey v. Halsey (1804), 9 Vos. 471 ; Lovy v. Lony (1824), 2* 
Siiu. & St. Ill); liudye v. Wtnnall (1848), 11 Beav. 98) by giving the wife a 
j)ower of appointing part of tho settled fund to such children {Bathurst v. 
Murray (1802), 8 Vos. 74; Ihikeit v. Ilih/nrt (1831), 3 My. & K. 227), anti will 
also give her power to make piovision for a futuie hufsband ( ff'ine//, v. dames 
n798), 4 Vos. 380). Tlie costs of the soltlement of the wife’s property will not 
be paid out of her property {De Btacpoole v. Jh Btacpoole, JJe Stacpoole v. 
Btajdeton, Re De Stacpoole, T)e Stacpoole v. Seymour (1887), 37 Ch. D. 139). 

(/<) Martin v. Foster (1865), 7 3)e G. M. &G. 98, C A. ; Re Sampson and Wall, 
Ivfants (1884), 25 Ch. ]). 482, 498, 499, C. A. ; Buckmaster v. Buckmasler (18H7), 
35 C’b. 1). 21, 0. A., affirmed sub iwm. Seaton v. Seaton (1888), 13 App. Oas. 61 ; 
Re Lexjh, Lctyh v. Levjh (1888), 4 Oh. D. 290, C. A. 

(») Martin y. F'oster, supra. Wheie the marriage takes place without the 
consent of tho court tho husl)aTid will bo oxehidod altogether {Ohassainy V. 
Parsonage (1799), 5 Ve.s. 15; Millet v. Bowse (1802), 7 Vos 419; Kent v. Burgess, 
Winkwoyth, v, Burgess (1811), 11 Siui. 301, 378; Re Murray, a Minor (184‘^, 3 
Dr. & War. 83, per Suoden, L 0., at p. 80; Blair v. Vuthbertson (1849), 13 Jur. 
442 ; Wade v. Hopkinson (1856), 19 Boav. 013, per Eomilly, M.ll., at p. 619); 
but see Re Sampson and Wall, Infants, snpra. A male ward cannot bo coni- 
polled to execute a settlement excluding a wife, whom ho has married without 
the consent of the court, from all interest in bis property {Re Murray, a Alinor, 
supra). 

(k) Ball v. Coutta (1812), 1 Ves. & B. 292 ; Long v. Long, suj^ ; Money v. 
Mmey (1855), 3 Drew. 256; Longbottom v. Pearce (1858), cited in Biddles v. 
Jackson (1859), 3 De G. & J. 644, 545, n., 0. A. ; White v. Herrick (1869), 4 
Ch. App. 345 ; Sams v. Cronin, Ex parte Reed (1873), 29 L. T. 885 ; Sumner v. 
Kingscote (1885), 1 T. L. R. 361 ; Bolton v. Rofton, [1891] 3 Ch. 270, 0. A. The 
court cannot interfere with the mariiage of an infant who is not a ward of 
court or compel a settloment of his property (Re Potter (1869), L. B, 7 Eq. 464). 

(0 Harrison v. Richards (1866), 1 Oh. App. 473. 


149 

SlOT. 5. 



Legal pro- 
ceedings on 
behalf of 
wards of 
court. 



160 


Infants and Children. 


Rfct. 1. 
General 
Statutory 
Restrictions 
and Local 
Bye-laws. 

En^loymoiit 
of Children 
Act, 1903. 
Btreet 
tTAiling. 


General 
rc.Mtrictionfl on 
eniployinent 
of children. 


Part IX. — Employment of Children and 
Young Persons (m). 

Sect. 1. — General Statutory Restrictions and TjOcoI Bye-laws. 

336. Any local authority (n) may make bye-laws regulating the 
ago below whiclj, the hours betwoeu which, and iho number of 
daily and weekly hours beyond which, the employment (o) of 
children (p) is illegal, or prohibiting or permitting subject to con- 
ditions, tiie employment of children in any specified occupation (fy). 

Any local authority may similarly, by bye-laws, regulate street 
trading (r) by persons under the age of sixteen, prohibiting such 
trading except subject to specified conditions as to ago, sex, or 
othorwiso, or subject tu the holding of a licence granted by the 
local authority («). 

337. The employment of children (t) between the hours of 
9 p.m. and G a.m. is illegal generally, but a local authority may by 
bye-laws vaiy these hours either gene* ally or for any specified 
occupation (u). 

A child may not be employed (1) if under eleven years of 
age in street trading (a) ; (2) if a “ half timer ” in a factory 


(7/1) As to employment in ngriculhiral gangs, roo tiHo Aortoultujits, Vol. I., 

р. ‘27(1. 

(w) Tho cxpi'esrtum ‘Mocnl authoiity ” incliidos tho mayor, aldormon, and 
commons in council of (ho City of Loiulon, municipal borough ooujk'iIb, urban 
(listiict councils, aiiil county councils (KiupUn luunt of (’hildron Act, 1903 
(3 h’dw. 7, c. 4j), 8. 13). Afl to local aulhoriiios gcnornlly, soo titio Local 
Government. 

fo) See title Pa OT oniES and Shops, Vol. XIV., p. 487, note (/.-). 

(p) I.r., persons under tho age of fourteen yeais (Einploymont of Children 
Act, 1903 (3 Edw. 7, c. 45), s. 13 ; and compare p. 44, ante). 

(7) Employment of Children Act, 1903 f3 Edw. 7, o. 45), s. 1. Bye-laws mado 
under this Act lequiie conGrmalion by tne Secretary of State. Objections to 
them will ho considoiod by the Secretary of State, and a local inquiry ni/, / be 
01 Jm-ed to considor tlio byo-law or any objections. Bye-laws may be mado to 
apply cither to the whole of the area of tho local authority or to any ppeciliod 
part. 'J'lioao mado by a county co .ncil are not effective within any borough or 
urban distiict tho council of which is constituted a local authority under this 
Act {tiid., B. 4). Bye-laws made under this Act do not apply to any child above 
twelve employed in pursuanceof tho Factory and Workshop Act, 1901 (1 Edw. 7, 

с. *22), tho Metalliferous Mines llegulatiou Act, 1872 (36 & 36 Viet. c. 77), or 
tho Coal Mines Eogiilation Act, 1887 (50 & 61 Viet. e. 58), so far as regards 
that omploymoLit (Employiuent of Children Act, 1903 (3 Edw. 7, c. 45), s. 9); 
see also p. 154, post. 

(r) “ Street trading " includes the hawking of newspapers, matches, flowers, 
and other articles, playing, singing, or performing for profit, shoeblacking, and 
anv other like occupation carried on in Etroets or public places (Employment 
of Ohildien Act, 1903 (3 Edw. 7, o. 46), s. 13) ; and see note (a), infra. 

' Ihtd., B. 2. 

t) See note ( p), supra. 

n) Employment of Ghildron Act, 1903 (3 Edw. 7, 0. 45), s. 3 (1) ; and see 
title Factories and Shops, Vol. XIV., pp. 496, 497. 

(a) Employment of Children Act, 1903 (3 Edw. 7, c. 46), s. 3 (2) ; and see 
note (r), Bw/rd. 
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or workshop (b), in any other occupation (c) ; (3) to lift, carry, or 
move anything so heavy as to be likely to cause him injury (d) ; 
or (4) in any occupation likely to be injurious to his life, 
limb, health or education, regard being had to his physical 
condition (e). 

338. If contravention of the foregoing provisions or any bye- 
laws before mentioned takes place in the ease of an employer (J ), 
or his agent or workman (^), as regards a child under sixteen years 
of age, the offender may be summarily convicted and punished. 
Similarly parents or guardians (/t), condueing to the contravention 
by wilful default or habitual neglect to exercise due care, are liable 
to punishment on summary conviction (i). Offenders who are 
under the ago of sixteen may be fined on summary conviction, 
and in case of a second or subsequent offence may, if under the 
age of fourteen, bo sent to an industrial school (/c), or taken out 
of the charge or control of the person actually in charge or control, 
and committed to the charge of some fit person willing to undertake 
the duty till the child reaches the age of sixteen (i). 

In the case of summary proceedings for such offences and fines, 
the information must bo laid within three months after the coin- 
mission of the offence (wi). 

The officer of the local authority may for the purpose of enforcing 
the foregoing provisions enter any place of employment under the 
authority of a justice of the peace, and examine the place and any 
person therein with respect to a child’s employment (?i). 

339. The foregoing provisions and all bye-laws before mentioned 
do not apply to the exercise of manual labour by any child under 
order of detention in a certified industrial or reformatory school, pr 
by any child while receiving instruction in manual labour in any 
school (o). 


(.:^) A child under twelve may not be employed in a f,ictory or workuhop ; hi ‘0 
titlo Faotobies and Shops, Vol. XTV., j)p. 487, 4»7. 

(f) Employment of Children Act, 1903 (3Edw. 7, c. 46), b. 3 (3). 

Ibtd.t B. 3 U ) ; see tbid.j b. 3 (6). 

(e) Ibid., B. 3 (5). A medical certidcate sent by the local authority to an 
employer as to the fitness of a child for a specified employment ia admiHsihlo as 
evidence in subsequent prococdui^ (titV/., s. 3 (C)). 

(/) Ibid., BS. 5 (1), 0^3), (4). See liohin'ion v. Hill (1910), 20 T. L. E. 17, 
as to liability of employer for act of servant employing child. 

(g) Employment of Children Act, 1903 (3 Edw. 7, o. 45), s. 6 fl). 

(A) The expression “ guardian ” includes any person who is liaole to maintain 
or has the actual custody of the child {ibid., s 13). 

(t) Ibid., 8. 6 (2). A parent may be convicted and punished if pnrfy to a 
forged or false cerlucate or for making a false representation as to i ho age of the 
child (»6td.. 8. 6 (2) ). 

(A) IbuL, B. b (3). As to industrial schools, see titlo Educatioh, Vol. Xil., 
pp. 70 et sea. 

(/) Employment of Children Act, 1903 (3 Edw. 7, o. 45), s. 5 (4). See Pre- 
vention oil druelty to Childi-en Act, 1904 (4 Edw. 7, c. 16), repealing Prevention 
of Cruelty to Children Act, 1894 (57 & 58 Yict. c. 41). 

(m) Employment of Ohildren Act, 1903, (3 Edw. 7, o. 45), s. 7. As to pro- 
cedure in courts of summary jurisdiction, see title Magistbates. 

|n) En^loyment of Children Act, 1903 (3 Edw. 7, o. 45), a. 3. * 
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Sect. 2. — In Factories and Workshops (p). 

340. There is no difference between an adult workman and 
an infant workman so far as regards the doctrine of common 
employment (q). 

The periods during which young persons and children (r) may be 
employed in textile's) and non-textile (0 factories and workshops, 
and in print works and bleaching and dyeing works (a), uro restricted 
by Btaiuto (6). 


Sect. 3. — In Public Entertainments, 

341. An offence punishable on summary conviction (c) is com- 
mitted by any person who (1) causes or procures a boy under fourteen 
or a girl under sixteen, or who, having the custody, charge, or care of 
any such child, allows the child to be in any street or in any premises 
licensed for the sale of intoxicating liquor, other than premises 
licensed for public entertainments (d), for the purpose of singing, 
playing or performing, or being exhibited for profit, or offering 
anything for sale between 9 p.m. and 0 a.m. (e), or (2) causes or 
procures a child under eleven, or who, httving the custody, charge, 
or care of any such child, allows the chih. to be at any time in any 
street, or in any premises licensed for the sale of intoxicating 
liquor, or for public entertainments, or in any circus or other place 
of public amusement to which the public are admitted by i)ayment, 
for the purpose of singing, playing, or perfoiming, or being 
exhibited for profit, or offering anything for sale (/). 

The restrictions stated above are not applicable in the case of 
any occasional sale or entertainment, the net proceeds of which are 
wholly applied for the benefit of any school or charitable object, if 
(1) the sale or entertainment takes place elsewhere than in premises 
■ licensed for the sale of intoxicating liquor but not licensed for 


(p) Tho sections of the Pactory and Woikshop Act, 1901 (1 Edw. 7, o. 22), 
and of tho other factory Acts which relate to the employment of chiidi'cn and 
young porsons, are fully dealt with under tho title Eaciouies amd Shops, 
Yol. XIV., pp. 430 et mj. 

(d) Cnbh V. Kynoch, Lid., flOO?] 2 X. B. 548; Yuung v. Hoffmann Maun- 
faciurvng Co., Ltd., [1907] 2 K. B. 640, 0. A. See, hirlhor, title Master AND 
Skuvant. 

(r) Seo title Factories and Shops, Vol. XIY., p. 445. 

(a) See xbid., p. 436. 

(0 Seo ibid., p. 437. 
fa) Seo rbtd., p. 438. 

(5) See ibtd., pp. 490 et 6eq. As to provisions relating to employment inside 
and outside a facto^ on the same day, see ibid,, pp. 494, 495, 509; Sunday 
employment, meal times, and holidays, ibid., pp. 490 et aeq . ; dangerous and 
unhealthy industries, ibid,, pp. 476 tA aeq. ; education of infant employees, title 
Education, Vol. XII., pp. 64, 67—70. 
fc) As to courts of summary jurisdiction generally, see title Magistrates. 
(d) As to places of public entertainment, see title Theatres and Other 
Places of Entertainment. 


(e) Vreyention of Cruelty to Children Act, 1904 (4 Edw. 7, c. 16), s. 2 (bj. 
A local authority (for meaning of expression, seo ibid., s. 29, and note (n), 
p. 150, ante) may, by bye-law, extend or restrict tho hours mentioned in 
8.2fb)(.-6.d.s.2(ii.)). 

8. it (o). 
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public entertainments, or (2) if in the case of a sale or entertain- 
ment held in such premises a special exemption in writing is 
granted by two justices of the peace (g). 

342. A petty sessional court {h) may, if satisfied of the fitness of 
the child for the purpose, and that proper provision has been made 
for its health and kind treatment, grant a licence for a child 
ten years of age to take part in entertainments in promises licensed 
for public entertainments, pr in any circus or other place of public 
amusement (i). 

Sect. 4. — In Daiigerom Performances. 

343. Any person causing a male child under the age of sixteen 
and a female child under tlio age of eighteen to take part in any 
public exhibition or performance, dangerous in the opinion of a 
court of summary jurisdiction (/c) to the life or limbs of the child, 
and the parent or guardian, or person having the custody of the 
child, who aids and abets the same, may be summarily convicted 
and lined {1). 

Except where an accident causing bodily harm occurs, no, 
prosecution may be instituted without the consent in writing of 
the chief officer (a) of tlie police area in which the offence is 
committed (h). 

If the court tr^'ing the case considers that the age of the child is 
that alleged by the informant, the burden of proof that the child is 
not of that age is on the party charged with the offence (c). 

344. An offence punishable on summary conviction is com- 
mitted by any person who causes or procures any child under the 
ago of sixteen, or who, having the custody, charge, or care of any 
such child, allows the child to bo in any place for the purpose of 
being trained as an acrobat, contortionist, or circus performer, or 

((/) PreveTitioTi of Cruelty to Children Act, 1901 (4 Edw. 7, c. 1 o), b. 2 (i.). 
As to arrest of oiTeiulers without warrant, see title Cuiminal Law and 
Fboceduke, Vol. ]X., pp. 303, 304, note (/). 

(A) As to which, see titlo Maoistbates. 

(•) Pre\ontion of Cruelty to Children Act, 1901 (* Edw. 7, c. lo), 
B. 3 (1). Inspectors and oihcois charged with the execution of tho Einploy- 
znent of Children Act, 1903 (3 Edw. 7, c. 45) (see p. 150, auto), aio also chuiged 
with tho duty of seeing tliat the lostrictions and conditions of any such licence 
are properly complied with. For this purpose they aro given ceitain rights 
of entxy into and luspootion of places of public entertainment (Prevention of 
Cruelty to Childien Act, 1904 (4 Edw. 7, c. 15), s. 3 (2)). As to application for 
licences, see thtd., s. 3 (3), and as to sending licences to local authority see ibid., 
B. 3 (4). Nothing in ss. 2, 3, ibid., affects tho provisions of the Elementary 
Education Act, 1676 (39 & 40 Yict. o. 79) ; Prevention of Cruelty to Childrer. 
Act, 1904 (4 Edw. 7, c. 15), s. 3 (5). See further, as to tho Elementary Education 
Act, 1876 (39 & 40 Viet. c. 79), title Education, Vol. XIT., pp. 6 wy. 

( A ) Ah to courts of summary jurisdiction generally, see title Maoist A axes. 

(Z) Childien’s Dangerous Performances Act, 1879 (42 & 43 Viet. c. 34), s. 3; 
Dangerous Performances Act, 1697 (60 & 61 Yict. c. 52), s. ]. As to proceedings 
on indictment, see title Criminal Law and Piiooeduee, Vol. IX., p. 626. 
See also title Theatres and Other Places oe Amusement. 

(a) As to meaning of "chief officer,” see Dangerous Performances Act, 1897 
(60 & 61 Viet. 0 . 52), s. 2 (2). 

(5) Ibid., 8. 2 m 

(c) Children’s Dangerous Performances Act, 1879 (42 & 43 Viet. c. 34), s. 4. 
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of being trained for any exhibition or performance which is in its 
nntiiro dangerous (fl). A potty sessional court may, if satisfied of 
the fitness of the child for the purpose, and tliat proper provision 
lias been made for its health and Kind treatment, grant a licence 
for a child exceeding ten years of ago to bo trained for the per- 
formances stated above (e). 

Sect. 5. — In Mwes. 

Sun-Si'CT. l.— C'ofil 'Ui/ies. 

345. The employment underground of boys (/) under thirteen 
years of ago, and of girls (/) and women (/) of any ago, in any mine 
of coal, stratified ironstone, sliale, or fireclay (/y) is illegal (h). 

346. J3oys between thirteen and sixteen (t) years of nge may 
not he em[)Ioycd in any such mine underground for more than 
fifty-four hours a week, or eight (/c) hours a day. Between each 
period of employment not less than twelve hours must olapso, 
except in the ciiso of employment on Saturday following employ- 
ment on Friday, when the interval must be not less than eight 
hours (1). 

Tlie period of employment begins at the timo of leaving the 
surface, and ends at tho timo of returning to the surface. 

The period of a week runs from midnight on Saturday night to 
midnight on iho following Saturday night (//t)* 

347. Tlie employment of hoys and girls under twelve years of 
age above ground in connection with such a miiie(w) is illegal (o). 
Boys and girls under thirteen years of ago may not bo employed 
above ground for more than six days a week, or, if emj)loyed for 
more than tiiree days in a week, for more than six hours in any 


(f/) Provontion of Cruelty toCliildron Act, 1901 (1 Edw. 7 c. 15), s 2(d). 

(c) JbtfL, R. :3 (1), Roe 8. 2 (ui.); and see note (i), p. ante. As to courts 
of potty SPhSlonS, HPO tltlo MAOIhTllA'J es. 

(./’) IJiidor Iho Co.il Mines llegul.-xtion Act, 1887 (oO & 51 Yict. c. oS), p 75, 
a “ boy ” IS a iiuilo under sixteen, a "pirl” a fomalo undei sixteen, and a 
“ woman ” a I'onuilo of sixteen and upwaids. 

((/) Coal Mines Itegulation Act, 1H87 (50 & 51 Viet o. 68), s. 3 ; and see title 
Mines, Mineral.s, and Quarries. 

(//) Coal Mines Kegulation Act, 1887 (60 & 51 Viet, c, 68), s. 4; Mines (Pro- 
hibition of Child F^abour Undorground) Act, 1900 (03 & 01 Viet. c. 21), s. 1 
(winch raised tho ago of boys within tho provision from twelve to thirteen. See 
Employment of ('hildren Act, 1903 (3 Edw. 7, c. 4.3), s. (whicli excluded 
children under twelve employed in mines from the operation of bye-laws under 
that Act; sec p. 150, ante). 

(»■) Coal Minos llegulation Act, 1887 (50 & 61 Viet. c. 58), ss. 5, 75 ; Mines 
(Prohibition of Child Labo^ Underground) Act, 1900 (03 & 04 Viet. c. 21), s. 1. 

(/r) Coal Mines Eegulation Act, 1908 (8 Edw. 7 c. .37), s. 1, which applies to 
workmen generally, and not only to boys. See title Mines, Minerals, and 
U uAiinins. 

(1) Coal Mines Eegulation Act, 1887 (60 & 51 Viet. c. 68), s. 6 (1). 

Im) I bid., 8. 6 (2), (3) ; and generally as to periods of timo, see title Time. 

in) Soo note (y), supra. 

\o) Coal Mines Eegulation Act, 1887 (50 & 51 Viet. o. 68}, 8. 7 (1). See 
note (/), saptMf, for definition of “boy,” “ girl,” “ woman.** 
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one day, or, in any other case, for more than ten hours in any one 
day(i)). 

iJoys and girls of or above the age of thirteen and women may 
not be so employed for more than fifty-four hours a week, nor more 
than ten hours a day (q). 

348. Provision is also made in the case of boys, girls, and 
women employed above ground for cesser of employment in certain 
hours and days (r), for intervals between the termination and com- 
mencement of employment (s), as to the length of a week {t), and 
for intervals for meals (a). The employment of boys, girls, and 
women in moving railway wagons is illegal {v). 

349. The owner, agent, or manager of every mine must keep 
in the office at the mine a register of the name, age, residence, 
date of first employment of all boys employed below ground, and 
of all boys, girls, and women employed above ground, in or in 
connection with the mine. It must be open to the inspection of 
mine and scliool inspectors (a). 

After request by the pi incipal teacher part of the wages earned 
by bo^B or girls employed in or in connection with such a mine 
may bo deducted by the employer for the payment of school fees of 
a public elementary school (b). 

360. The employment of women, young persons, and children 
in pit banka or places above ground adjacent to the shaft of a mine 
where the terms of erajiloymont do not come under the Coal Mines 
llcgiilation Act, 1887 (c), or the Metalliferous Minos liogulatioii Act, 
1872 (d), is regulated by the Eactory and Workshop Act, 1901 (c). 


(p) Coal Atinoa Kogulations Act, 1887, (50 & 51 Viet. c. 58), s. 7 (2) ‘ 

(q) J ltd., 8. 7 (li). 

(r) JhuL, B. 7 (4), uainoly, between the hours of 9 p.m. and 5 a ui., or on 
Sunday, or after 2 p.m. on Saturday. 

(«) Ibid., 8. 7 (5), ni.moly, an interval of not less than eight houi’s bolweeu 
tlio termination of employment on Friday and the coimnonLement of oniploy- 
mout on the following Saturday, aud iu other oases of not less than twelve 
hours between the tci ruination of employment on one day and tho commence- 
ment of tho next employment. 

(0 Ibid., a. 7 (6). 

(m) Ibtd., 6. 7 (7). Continuous employment for more than five hours without 
an interval of half an hour for moals, or for more than eight hour's on any one 
day without an iritorvul or intervals for meals amounting to not loss than one 
and a half hours, is prohibited. Compare title Factories and Siiors, Vol. XIV., 
pp. 446, 490, 491. 

t Coal Mines Regulation Act, 1887 (50 & 51 Yiot. o. 58), s- 7 (8). 

Ibid., ss. 8, 89. 

Ibid., 8. 10. The request must bo made in writing by tho principal 
er of the public elementary echool attended by the boy or girl to the 
employer for iiajTnent of a weekly sum to be specified in tho a])plioiitiou, not 
exceeding twopence per week, and not exceeding one-twelfth pait of tho wages 
of the boy or girl. See also Elemental Education Act, 1876 (39 & 40 Vice. 
0 . 79), B. 7, and title Education, Yol. XU., p. 64. 

(c) 50 & 61 Viet. c. 58. 

(d) 35 & 36 Viet. c. 77. 

(«) 1 Edw. 7, c. 22, B. 149, Sched. VI., Fort 11.; Coal Mines Regulation Act, 
1387 (50 & 51 Viet. c. 58), b. 63. See, generally, title Faciori^b and SxiOPa, 
VoL iUV., pp. 433 et teq. 
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* Sub-Sect. 2. — MdalH/eroM Mines, 

351 . The employment underground of boys under thirteen years 
of age (/), and of girls or women of any age, in mines to which the 
Metalliferous Mines Eegulation Act, 1872 (^), applies, is illegal (/t). 

352 . Boys between twelve and sixteen (i) years of age may not 
be employed underground in any mine to which the Metalliferous 
Mines Eegulation Act, 1872 (y), applies for more than fifty-four 
hours a week, or ten hours a day. Between each period of employ- 
ment not less than twelve hours must* elapse except in the case 
of employment on Saturday following employment on Friday, 
when the interval must be not less than eiglit hours. In the case 
of boys and young male persons whose employment is at such dis- 
tance from their ordinary place of residence that they do not return 
there during the intervals of labour, and who are not employed for 
more than forty hours a week, the interval must be not less than 
eight hours (k). 

The period of employment begins at the time of leaving the 
surface and ends at the time of returning to the surface {1). 

The period of a week runs from midnight on Saturday night to 
midnight on the following Saturday night (2). 

353 . Machinery used for transporting persons up and down 
shafts, along inclined planes or levels of any mine to which the 
Metalliferous Mines Eegulation Act, 1872 (,/), applies, must be in the 
charge of a male of at least eighteen years of age ; and where the 
machinery is worked by an animal, the driver must be at least twelve 
years of ago (m). 

354 . The owner or agent of every mine to which the Metalli- 
ferous Mines Eegulation Act, 1872 (i), applies, must lieep in the olfice 
a register of the name, age, residence, and date of first employment 
of all boys under sixteen employed in the mine below ground, and 
of all women, young persons and children employed above ground 
in connection with the mine ; and the register must be open to the 
inspection of mine inspectors (a). 

( f) Minos (Prohibition of Child Labour Underground) Act, 1900 (63 & 64 
Viet. c. 21), 8. 1. 

(o) 3d & 36 Viet. c. 77. The Act applies to all mines other than those to 
which tho Coal Mines Eegulation Act, 1872 (35 & 36 Viet. o. 76) (now the 
Coal Minos Eegulation Act, 1887 (&u & 51 Viet, c 58), s. 83) applies (see p. 164, 
ante) ; Metalliferous Mines Eegulation Act, 1872 (36 & 36 Vict. c. 77), s. 3. 

(A) Ihtd., B. 4. 8oo also Employmont of Children Act, 1903 (3 Edw. 7, c. 46), 
s. 9 (which excluded children under twelve employed in mines from the 
operation of bye-laws under that Act). 

(«) Metalliferous Mines Eejpilatiou Act, 1872 (36 & 36 Yict. c. 77), b. 6; 
Mines (Prohibition of Child Labour Underground) Act, 1900 (63 & 64 Yict. 
0 . 21), a. 1. 

(j) 35 & 36 Vict. c. 77. 

(Jfc) I hid., 8 . 6. 

m Ihxd. 

(m) I hid., 8 . 7. The penalty for employmont of persona contrary to the 
Act is in the case of an owner or agent a line not exceeding £20, or in the case 
of any other person £2, for each offence, and a further penalty not exceeding £l 
per day if the offence is continued after written notice from an inspector ; see 
thvi., ss. 8, 31. As to prosecution of offences, see thid., s. 33 ; and as to definition 
of court of summary inrisdiction, see ibid., ss. 33, 41, and title Magistrates. 

(«) /Wd.,B,'6. 
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The immediate employer, other than the owner or agent of the 
mine, of every boy under sixteen, must, before employing the boy, 
report to the owner or agent or some person appointed by them, his 
intention of so doing (o). 

Sect. 6. — In Chimney Sweeping. 

365. It is illegal for a chimney sweeper (1) to employ a child 
under the age of ten years in or to assist in the business of chimney 
sweeping elsewhere than In the house or place of business, yard or 
buildings of the chimney sweeper (p) ; or (2) to cause or allow a 
person under the age of sixteen years in his employment or under 
his control to be in any part of a house or building which the 
chimney sweeper has entered for the purpose of cleaning or extin- 
guishing a fire in a chimney {q) : (3) to cause or allow any child 
under the age of twenty-one to ascend or descend a chimney or 
enter a flue for the purpose of sweeping it or extinguishing a 
flre(r). It is illegal to bind a child under the age of sixteen 
apprentice to a chimney sweeper (s). In any prosecution of a 
chimney sweeper for contravention of the above provisions whe^e 
the age of any child comes in question, the burden of proof is on 
the defendant (0. 

Seot. 7. — In Shops. 

356. The law relating to the employment of persons under 
eighteen years of age in or about a shop (a) is dealt with else- 
where (/>). 

Sect. 8 . — Employers* TJahility. 

367. Employers of young persons (c) are bound to take greater 
care to protect them from injury than in the case of adults (d). 

The doctrine of contributory negligence does not always ap 2 )ly in 
the case of a young person so as to iirecludo him from recovering 


(o) Metalliferous Mines Reguliition Act, 1872 (36 & 3G Viet. o. 77), s. 6. 

(p) Chimney Sweepers Regulation Act, 1864 (27 & 28 Viet. c. 37), s. 6. 
Penalty, fine not exceeding £10 {ibtd., s. 8). 

(j) Ibid., s. 7. Penalty, fine not exceeding £10 (tfrtrf., s. 8). 

(r) Chimney Sweejiers and Chimneys Regulation Act, 1840(3 & 4 Vict. c. 8.5), 
B. 2. Penalty, fine from £ 1 ) to £10 (ihi'l.}, or iinprisoament for any term not 
exceeding six months with or without hard labour (Chimney Sweepers 
Regulation Act, 1864 (27 & 28 Vict. c. 37), s. 9). 

(s) Chimney Sweepers and Chimneys Regulation Act, 1840 (3 & 4 Viut. c. 8<3), 

(<) Chimney Sweepers Regulation Act, 1864 (27 & 28 Vict. c. 37), s. 10. 

(a) See title Pactouies and Shops, Vol. XIV., p. 610. 

(j) See title Pactouies ajjd Shops, Vol. XIV., pp. 609, 610, 511, 52S ct seq. 
As to peualtios, see ibid., and pp. 534 et seq. ; and as to proceduioon appeal from 
conviotiou by a court of summary Jurisdiction, see title Magisthates. 

(c) Under the Factory and 'VVorkshop Act, 1901 (1 Edw. 7, c. 22), s. 166, a 
‘‘child’* is a person under fourteen and a “yoi>ng person ” is a^erson who has 
ceased to be a child and is under eighteen. SO 0 also Shop Hours Act, 1892 
(65 &56 Vict. 0 . 62), a. 9 ; and title Pactouies and Shops, Vol. XIV., pp. 446 
et seq. 

(d) Crocker v. Banka (1888), 4 T. L. R. 324, C. A.; Urizzle v. Pros<(1863), 3 
F. & F. 622; liobuison v. 8mtth{W. IT.) Jb Son (1901), 17 T. L. R. 423, 0. A. ; 
see, further, title Master and Servant. 
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Sect. 8. compensation from an employer through whose default he has been 
Employers’ injured (e). 

Ll apili ty. During total incapacity of a workman who is under twenty-one 
Compensa^ years of age at the date of the injury, and whose average earnings 

tlon. '' are less than 208., an amount equal to the whole of his average 

weekly earnings may be awarded to him as compensation for the 
various periods prescribed by the Workmen’s Compensation Act, 
1906 (/), but the weekly payment must in no case exceed 108. 
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Sect. 1. — Injant TAfe Protection. 

Sub-Sect. 1. — Notice by Person reieivwg Infanta for Reward. 

358. A person undertaking for reward ibe nursing and main- 
tenance of one or more infants under the age of seven years, apart 
from their parents or having no parents, must within forty-eight 
hours from the reception of any such infant give notice in writing 
^0 the local authority (^). This rule does not apply whore the 
period for which the infant is received is forty-eight hours or 
less (k), but it applies where a person undertakes for reward the 
nursing and maintenance of an infant already in his care without 
reward, in which case the entering into the undertaking is treated 
as the reception of the infant for the purpose of giving notice (i). 

Notice in writing must also bo given within forty-eight hours of the 
death of an infant or of its removal from the care of the person who 


(c) See Gardner v. Grace (ISofik 1 & P. 'il59 ; Lynch v. Nnrdin fl841), 

1 Q. 13. 29 ; Crocker v. Banka (1888), 4 T. L. It. 821, 0. A. ; and compare Mangan 
V. Aiterton (1866), L. R. 1 Exch. 239; Hmjhea v. Macfity Abbott v. Macfe (186-‘n 

2 II. & C. 744; Cooke v. Midland Great Western Radway of Ireland, [1909] A. (J. 
229, 237 ; see also, further, title Neougewcs. 

(/) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), iSched I. (1), 
proviso (b) ; see, fiuther, title Masteji and Seiivant. 

(^) Children Act, 1908 (8 Edw. 7, 6. 67), s. 1 (1). The local authority for 
the purposes of Pui't 1 . of this Act is the county council, as res])octs the 
county of Lopdon, exclusive of the City ; the common council, as respects the 
City of London ; and elsewhere, tho poor law guardians {ibid., a. 10 (1)). As 
to expenses incurred by the local authority, see i6td., s. 10 (2 ) ; and as to local 
authoiities generally, see title Local Government. 

(A) Children Act, 1908 (8 Edw. 7, c. 67), s. 1 (1). 

(t) Ibid., B. 1 (2). The Children Act, 1908 (8 Edw. 7, c. 67), repealed and 
superseded the Infant Life Protection Act, 1897 (GO & 61 Vict. c. 67), under 
which Bi]^ar notice was required (see ibid., s. 2). Where a person undertook 
the nursing and maintenance of an infant prior to the commencement of 
the Children Act, 1908 (8 Edw. 7, o. 67), he was bound to give like notice 
within one month after the commencement of tho Act, if he had not given the 
requisite notice under the Infant Life Protection Act, 1897 (60 & 61 Yict. c. 67). 
The Children Act, 1908 (8 Edw. 7, c. 67), does not exempt any person who 
ought to have given notice under the earlier Act from any liability he may 
have incurred thereimdor (Children Act, 1903 (8 Edw. 7, c. 67), a. 1 (&) ). 
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has undertaken the charge, and in the latter case also of the name 

and address of the person to whose care the infant is transferred {k). Infant Life 

ProtQstlon. 

369. The notice must state the name, sex, and date and place of — 
l)irth of the infant, the name oftho person receiving the infant and 
the dwelling within which the infant is being kept, and the name 
and address of the person from whom the infant has been 
received (1). 

Notice of change of address of the person undertaking the nursing Notice of 
and maintenance of an "infant must be given within forty-eight ciiangeof 
hours to the local authority. If the new address is in the district 
of another local authority, the notice to that authority must contain 
fill the particulars required in the original notice (?a). 

Notices may l)c sent by post in a registered letter addressed to Notice, how 
the clerk of the local authority, or to such other person as’ the local 
authority may appoint, or may be delivered at the oflice of the 
local authority (n). 


360. Failure to give notice within the time specified is an Tenaitiesfor 
offence (a). If the nursing and maintenance of the infant wore 
undertaken wholly or partly for a lump sum, the defaulter in addf- 
tion to any other penalty is liable to forfeit such lump sum or a 
part thereof. The sum forfeited must be applied for the benefit of 
the infant. The order of the court is enforceable as if it were an 
order of the court made on complaint (h). 

It is also an oflcnce for any person to make false or misleading False notice, 
statements in a notice (c). 


Sub-Skct. 2 . — Appointment and Powers of Visitors. 


361. It is the duty of every local authority (jl) from time to time Appointm(yit 
to make inquiry whether there are any persons resident in. its 
district w'ho undertake the nursing and maintenance of infants in authontj. 
respect of whom notice is required to ho given (e). If there are any jDuticaof 
such, the local authority must appoint one or more persons of either visitors, 
sex to be infant jjrotection visitors. Tho duties of the visitors are 
from time to time to visit infants referred to in any notice and see 


that the premises in which they are kept and their nursing and 
maintenance are satisfactory, and to give advice or directions as to 
their nursing and maintenance (/). 

In addition to or instead of appointing infant protection visitors, 

(A;) Children Act, 1903 (8 Edw. 7, c. 67), b. 1 (5). 

(0 1 (3). 

(m) Jbvl., 8. 1 f4). 

B. 8 (2). 

As to penalties, see p. 162, post. 

h) Children Act, 1908 (8 ]5dw. 7, c. 67), s. 1 (7). As to enforcement of orders 
of a court of summaiy jinisdictiou, see title Magisthates. 

(c) Children Act, 1906 (8 Edw.«7, c. 67), s. 8 (1). As to penalties, see p. 162, 


Suitable 
persons 
empowered 
to exercise 
functions of 
visitors. 


post. 

(d) Either alone or in combination with any other local authority (Children 
Act, 1908 (8 Edw. 7, c. 67), s. 2 (3). For definition of local authority, see 
note (ijf), p. 158, ante. 

ie) Children Act, 1908 (8 Edw. 7, o. 67), s. 2 (1). 
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Sect. 1. 

Infant Ufe 
Protintlon. 
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Bocletiea. 
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Refusal to 
admit visitois. 
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Bestiictions 
as to recep- 
tion of 
infanta. 


I* 

Number may 
be fixed. 


Removal by 
order of 
magistrate 
or local 
authority. 


a local uubhority may authorise suitable persons to exercise the 
powers of visitors. Similarly philanthropic societies, under whose 
authority infanta have been placed out to nurse, may be authorised 
to exercise similar power^ in regard to those infants, subject to 
the obligation of furnishing periodical reports to the local 
authority (y). 

Particular premises may be exempted by the local authority from 
being visited (/i). 

362. The refusal to admit such visitors or other authorised 
persona is an offence (i). So is tlio obstruction of visitors or other 
persona who have entered under a magistrate’s warrant (y). 

If a visitor or other authorised person is refused admittance to 
any premises, or has reason to believe that any infanta under the 
age of seven years are being kept in any house or premises in 
contravention of the Children Act, 1908, Part I. (/c), a warrant may 
be granted by a justice authorising the visitor or other person to 
enter the premises (Z). 

Sub-Seot. 3 . — Resirictimi as to Persons who may receive^ and as to Number of^ 

Infanta. 

363. An infant, in respect of whom notice is required to bo 
given (w), may not without the written sanction of the local 
authority be kept (w) (1) by any person from whoso care any infant 
has been removed under the Children Act, 1908, Part 1. (o), or the 
Infant Life Protection Act, 1897 (p), (2) in dangerous or insanitary 
premises from which any infant has been so removed, or (8) by 
any person who has been convicted of any offence under the 
Children Act 1908, Part II. (q), or under the Prevention of Cruelty 
to Children Act, 1904 (r). 

364. The local authority may fix the number of infants under 
the age of seven years which may be kept in any dwelling in respect 
of which a notice has been received (e). It is an offence to keep 
any infant in excess of the fixed number (t). 


Sub-Secjt. 4. — Removal of Infant. 

365. An infant in respect of whom notice is required to be given 
may, on the order of a magistrate (w), or of a local authority, and 

{g) Children Act, 1908 (8 Edw, 7, c. 67), s. 2 (2). 

(A) Ihid., 8. 2 (4). 

(t) Ihid., 8. 2 (ri). As to penalties, see p. 162, vosA 
(/) Children Act, 1908 (8 Edw. 7, o. 67), 8. 2 (6^ 

Ih) 8 Edw. 7, c. 67. 

(Z) Ihid., 8. 2 (6). 

(m) Ibid., 8. 1. 

(n) Ihid., 8. 3. Infringement of those provisions is an offence under the Act 
(tJtd.). _As to penalties, see p. 162, post. 


(o) 8 Edw. 7j^ c. 67 ; see p. 161, post. 


p) 60 & 61 Viet. c. 57 ; repealed by Children Act, 1908 (8 Edw. 7, o. 67). 

q) 8 Edw. 7, 0. 67. 

4 Edw. 7, 0 . 15. 

As to such notice, see p. 158, ante. 

, Children Act, 1908 (8 Edw. 7, o. 671, s. 4. As to penalties, see p. 162, post. 
u) As to magistrates generally, see title Maoistbates. 
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until it can be restored to its relatives (r) or otherwise lawfully Sect. i. 
disposed of, be removed to a place of safety ( 2 t>) (1) from overcrowded, Inftmtlilfe 
dangerous, or insanitary premises, (2) from the custody of a person Pr otect ion, 
who by reaoon of negligence, ignorance, inebriety, immorality, 
criminal conduct, or other similar cause is unfit to have care of 
it, or (3) from the custody of any person or from any premises 
in contravention of any of the provisions of the Children Act, 

1908, Part I. (a:). Application for such an order may be made by 
a visitor or other person appointed or authorised to execute these 
provisions (y). 

Any person refusing to comply with such an order or obstruct- Enforcement 
ing its execution is guilty of an offence. An order made by of order, 
a justice may be enforced by the visitor or any constable. If 
the order was made by a local authority, the visitor or other 
person may apply to a justice for an order directing tho removal 
of the infant, and that order is enforceable by the visitor or a 
constable 00 • 


366. In the ease of removal of a child or young person from the ' Variation ot 
care of any person, where that person is entitled under a trust to frusta for 
maintenance money, tho court may direct the trust to be vaiiedand 
the moneys to be paid to the person to whom the child or young 
person is committed. An apiieal lies from such an order of a court 
of summary jurisdiction to quarter sessions (b). 


367. An infant in respect of whom an offence has been com- Removal of 
mitted (c) may, on the conviction of the offender, be removed to a infant oa 
place of safety (d). oifender. 


Sub-Skot. 5 . — Nvhre to Coroner of Death of Infant. 

368. In the case of the death of an infant respecting whom Notice tt 
notice is required to be given (c), notice must be given to the coroner, 
coroner (/). Notice to a coroner may be sent to him by registered 
post, or delivered at his office or residence (y). 


(v) grandparents, brothers, sisters, uncles, and aunts, by consanguinity 
or amnity, and in tho cuso of illegitiiuato infants tho persons who would bo so 
related if the infant were legitimate (Children Aet, 1908 (8 Edw. 7, c. 67), 
8 . 11 ( 2 )). 

(«i) The expression “ place of safety ” means any workhouse or police station, 
or any hospital, surgery, or any otlior suitable place, tho occupier of which is 
willing temporarily to receive an infant, child, or young person {ibid., a 131). 
lx) Ibid., 8. 5 (1). 

(yj Ibid. 

(a) Ibid., B. 5 (2). Aa to penalties, see p. 162, poat. 

\h) Children Act, 1908 (8 Edw. 7, c. 67), s. 127. As to appeals from orders 
of a court of summary jurisdiction, see title Maoistrates. 

! ;) As to penalties, see p. 162, poat. 

/) Children Act, 1908 (8 Edw. 7, c. 67), s. 9 (1). 
i) See p. 168, ante. 

f) Children Act, 1908 (8 Edw. 7, c. 67), s. 6 (1) ; and see title Coroners, 

. Yin., p. 242. This notice is in addition to notice under the Children 
Act, 1908 (8 Edw. 7, o. 67), s. 1 (6). Failure to give the requisite notice within 
the specified period or making false statements in a notice are 9 ffence 8 (ibuL, 
sa 6 (2), 6 (l)y As to offences, see p. 162, poat. 

(g) Ghildren Act, 1908 (8 Edw. 7, o. 67), s. 8 (2). 

H.L.— xvn. 


G 
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Sub-Sect. 6. — Polfdea of Insurance on Life of Infant. 

369 . A person who keeps an infant in respect of whom notice is 
required to be given Qi) has no insurable interest in its life (i). The 
insurance of such a life in favour of the person keeping the child is 
an offence (j) on the part of the person and of tho insurance 
office. 

Sub-Seot. 7. — Punishment. 

Punishmcut, 370 . Offences under the foregoing provisions (/c) are punish- 
able on summary conviction by imprisonment for a term not 
exceeding six months, or a fine not exceeding jC‘25 (Z). 

Application The fines are payable to the local authority and applicable to the 
of fines. purposes to which tho fund or rate out of which the expenses of 

the local authority are to be defrayed is applicable (in). 

Sub-Seot. 8. — Exenii>tions. 

rersons 371 . The provisions before enumerated (?i) do not extend (1) to 

cjcempied relative or legal guardian undertaking the nursing and main- 

Act, 1908, tcnance of an infant ; (2) to any person undertaking tho nursing 

Part I. ’ or maintenance of an infant under the j-rovisions of any Act for 

tho relief of the poor or of any order made under any such Act ; 
(3) to hospitals, convalescent homes or institutions established 
for tho protection and care of infants, and conducted in good faith 
for religious or charitable purposes (o) ; or (4) to boarding schools 
at which efficient elementary education is provided ( p). 

Sect. 2 . — Cruelty to and Exposure to Danycr of Children and 

Young Persons. 

Sub-Sect. 1. — In General. 

Suffocation. 372 . The Children Act, 1908 {q), provides for tho prevention of 
cruelty to children and young persons. 

In certain circumstances the suffocation of a child by overlaying 
is deemed to bo neglect (r). 

(/«) See p. Ii58, ante. 

(t) Children Act, 1908 (8 Edw. 7, o. 67), b. 7; see Life Assurance Act, 1774 
(14 Goo. 3, c. 48b and title Insura voE. 

(y) Children Act, 1908 (8 Edw. 7, c. 67), s. 7. As to limitation of amount 
payable on an insurance policy taken out with a friendly society and other 
piovi-^ions relating to tho insurance of infants, boo title Ebiendly Societies, 
Vol. XV., pp. 150 et eeq. As to penalties, see infra. 

k) See pp. 158 et seq., ante, and suj)ra. 

l) Children Act, 1908 (8 Edw. c. 67), s. 0 (1). 

{m) Ibid., 8. 9 (2) ; see ibid., s. 10 (2). 

(n) See pp. 168 et seq., aide, and supra, which state the effect of Fart I. of 
tho Children Act, 1908 (8 Edw. 7, c. 67). 

. (o) As to the meaning of “ religious or charitable purposes,” see title 
Charities, VoL IV., pp. 108 H, seq. 
ip) Children Act, 1908 (8 Edw. 7, o. 67), s. 11 G). 

{q) 8 Edw. 7, 0 . 67, s. 12 (1), (2), (3) ; see, further, title Criminal Law 
AND Procedure, Vol. IX., pp. 684, 623—625. As to the meaning of exposing 
a child in a manner likely to cause it harm, see li. v. Williams (1910), 26 T. L. B. 
290. The offence need not be by physically placing the child somewhere with 
intent to Lujure (ibid.). 

(r) Children Act, 1908 (8 Edw. 7, o. 67), s. 13 ; see title CRIMINAL Law 
AND Procedure. Vol. IX, p. 626. 


Seot. 1. 
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Protection. 
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Sub- Sect. ^.—Protection from Fire. 

373. Any person over the age o! sixteen years who has the 
custody, charge, or care of any child under the age of seven years, 
and who allows the child to bo in any room containing an open fire 
grate not suificiently protected to guard against the risk of the 
child being burnt or scalded, without taking reasonable precautions 
Hgainst that risk, is liable on summary conviction to a fine not 
exceeding £10 if the child is killed or suffers serious injury. But 
this provision does not affect the liability of any such person to be 
proceeded against by indictment for any indictable offence (s). 

Sub-Sect. 3. — Begging. 

374. Any person who causes or procures (f) any child or young 
person (a), or who, having the custody, charge, or care of a child or 
young person, allows him to be in any street (/>), premises or place for 
the purpose of begging or receiving alms, or of inducing the giving 
of alms, whether or not there is any pretence of singing, playing, 
performing, offering anything for sale or otherwise, is liable on 
summary conviction to a fine not exceeding £25, or alternatively or 
additionally to imprisonment with or without hard labour for any 
term not exceeding three months (c). Where any person having 
the custody (d), charge, or care of a child or 3 " 0 ung person is charged 
with any of the above offences, the burden of proof that the child 
or young person was begging without his permission is on the 
person charged (e). 

Sub-Seot. 4.—Prodituii<m. 

375. Any person having the custody, charge, or care of a child or 
young person between the ages of four a,nd sixteen, and allowing* it 
to reside in or frequent a brotliel (/), is guilty of a misdemeanour. 
The penalty on conviction on indictment or on summary conviction 
is a fine not exceeding £25, or alternatively or additionally to 
imprisomnent with or without hard labour for any term not 
exceeding six months (g). 


(«) Children Act, 1908 (8 Eilw. 7, c. 07), s. Id. As to com-ts of Bummary 
juri ‘•diction, see title Magistiiates. 

(t) As to the meaning of ‘ ‘ procure,” see title Criminal I <aw and Procedure, 
\ ol. 7^., p< 253. 

(a) For definition, see p. 44, ante. 

(b) I.e., including any highway and any public bridge, road, lone, footway, 
squaio, court, alley, or passage, whether a thoroughfare or not (Children Act, 
1908 (8 Edw. 7, o. 67), s. 131). 

(c) 1 bid., 8 . 14 (1). 

(d) See title Ciuminal Law and Procedure, VoI. IX., p.621, note (t). 

(c) Children Act, 1908 (8 Edw. 7, c. 67), b. 14 (2). 

(/) As to meaning of ” brothol,” see title Obi.minal Law and Procedure, 
Tol. JX., p. 642. 

(rjr) Children Act, 1908 (8 Edw. 7, o. 67), s. 16 (1), which does not affect the 
liability of a person to be indicted under the Criminal I^aw Amendment Act, 
1885(48 & 49 Viet. c. 69), s. 6 (see title Criminal Law and Procedure, 
Vol. IX., p. 617). Upon the trial of a person under the Criminal Law Amend- 
ment Act, 1885 (48 A 49 Viet. c. 69), the jury may convict the accused 
of an offence under the Children Act, 1908 (8 Edw. 7, o. 67^, s. 16 (ibid., 
■. 16(2)). 


Bbot. 9. 
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Infants and Children. 

376. Any person having the custody, charge, or care of a girl 
under sixteen years of age is guilty of a misdemeanour if he causes 
or encourages the seduction (h) or prostitution of the girl by 
knowingly allowing her to consort with or to enter or continue in 
the employment of any prostitute or person of known immoral 
character or otherwise. The penalty is imprisonment with or 
without hard labour for any term not exceeding two years (i). 
Where a court of summary jurisdiction isoatished that a girl under 
the age of sixteen is with the knowledge of her parent or 
guardian exposed to the risk of seduction or prostitution, or living 
a life of prostitution, the court may bind over the parent or guardian 
to exercise proper care (j). Such reco^nizauccs fall within the scope 
of the Summary Jurisdiction Act, 1879 (k). 

Sect. 8. — Provisions for Safety. 

Sub-Seot. 1 . — Ddentioii in Place of Safety. 

377. A constable, or any person authorised by a justice, may 
take to a place of safety (0 any child or .y>mng person in respect of 
whom an offence under the Children Ac\;, 1908 {m), Part II., or 
any of the offences mentioned in Schedule I. to that Act {n)t has 
been, or there is reason to believe lias been, committed (o). 

Such child or young person, and also any child or young person 
who seeks refuge in a place of safety, may be detained there until 
ho can be brought before a court of summary jurisdiction ( p). The 
court has then the choice of two alternatives. It may (1) cause the 
child or young person to be dealt with as circumstances may admit 
and require, until the alleged offender is convicted or acquitted, or, 
where the court thinks an offence has been committed, (2) may, 
without prejudice to any other power under the Children Act, 
1908(</), make an order for the care and detention of the child or 
young person until a reasonable time has elapsed for a charge to 
be made against some person for having committed the offence. 


(h) I.e., inducing a girl to surrender her chastity for the first time (It. v. Moon 
(ITrederick), B. y. Moon {Emily), [1910] 1 K. B. 818, 0. 0. A.). 

^ 7 ) Children Act, 1908 (8 Edw. «, c. 67), s. 17. As to ofFences under the 
Criminal Law Amendment Act, 1885 (48 & 49 Vict. c. 69), see title Cuiminal 
Law and Pbocedube, Vol. IX., pp. 614 et seq. 

(f) Children Act, 1908 (8 Edw. 7, c. 67), s. 18 (1). 

Ik) Ibid'., s. 18 (2) ; and see title Maotstrates. 

(Z) As to the meaning of the expression "place of safety,” see note H. 
p. 161, ante. As to the reception and maintenance of children and young 
persons in workhouses, see Children Act, 1908 (8 Edw. 7, 0 . 67), s. 126. 

(m) 8 Edw. 7, 0 . 67. Por such offences, see pp. 158—162, ante. 

(n) I.e., any offence under the Offences Agamst the Person Act, 1861 (24 & 
2'5 Viot. 0 . 100), ss. 27, 55. or 56, or against a child or young person under ss. 5, 
42, 43, 52, or 62 (•5»(Z.i,or under the Criminal Law Amendment Act, 1885 (48 A 
49 Viet. 0 . 69) (see title Criminal Law and Procedure, Vol. IX., pp. 408, 
614), or under the Dangerous Performanoea Acts, 1879 and 1897 (42 & 43 
Viet. c. 34 ,* 60 & 61 Viot. c. 52), and any other offence involving bodily injury 
to a child or young person. 

fo) Children Act, 1908 (8 Edw. 7, c. 67), e. 20 (1), 

Ip ) As to such coiu-ts, see title Maoistrates. 

( 2 ) 8 Edw. 7, 0 . 67. 
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and if a charge is made within that time, until it has been deter- 
mined by the conviction or discharge of the accused, and, in case of 
conviction, for such further time (not exceeding twenty-one days) 
as the court which convicted may direct. Any such order may be 
carried out notwithstanding that some person is claiming the 
custody of the child or young person (r). 

Sub-Seot. 2. — Order Disposing of Child or Young Person in the Custody of 
* XJndesirahle Person. 

378. In the event of the conviction, or committal for trial in 
respect of certain offences (s), or the binding over by any court of 
a person having the custody or care of a child or young person, 
the court may order the child or young person to be transferred to 
the care of a relative or some other fit person (a) nained by the 
court, and being willing to undertake the charge {h\ until the child 
or young person attains the age of sixteen years, or for any shorter 
period (c). 

The order must be in writing, and may be made in the absence 
of the child or young person {d). The court, or any court of like 
jurisdiction, may of its own motion or on the application of any 
person from time to time by order renew, vary, and revoke any such 
order (c). 

An order made in respect of a person committed for trial is 
rendered void by the acquittal of such person, or the dismissal of 
the charge, except with regard to anything that may have been 
lawfully done under it (/), 

Children or young persons found begging, or wandering or 
destitute, or living in criminal or immoral surroundings may on 
being brought before the court by any person be committed tojbe 
care of a relative or other lit person {g). 

379. The Secretary of State {h) may at any time, either abso- 
lutely or on conditions, discharge a child or young person from the 
care of any person to whose care be is committed. He may also 
jQake rules in relation to children and young persons so committed, 

(r) Children Act, 1908 (8 Edw. 7, o. 67), a. 20 (2), (3). 

Is) For such oileuces, see pp. 158 — 162, and note (w), p. 184, ante. 

(a) lucluding any society or body corporate establiBhod for tlio reception or 
protection of poor children, or the prevention of cruelty to children (Children 
Act, 1908 (S Edw. 7. o. 67), s. 38). 

{h) The consent of the person willing to undertake the care may be proved in 
such manner as the court thinks fit s. 21 (3) ). 

(c) Ibid.y B. 21 (1). The court may, instead, send the child to an industrial 
school {ihid.y s. 21 (7) ). As to other cases in which children or young persons 
may be sent to industrial schools, see s. 58 (2), (3), and titles Gejuinal Law 
AED Phocedtjue, Vol. IX., pp. 421, 422 ; Education, Vol. Xil., pp. 66, 71, 72. 

(d) Children Act, 1908 (8 Edw. 7, o. 67), s. 21 (3). 

(e) Ibid., s. 21 (1). As to costs on revocation, see He O^llalloran (1906), 70 
J F 8. 

’(/) Children Act, 1908 (8 Edw. 7, o. 67), s. 21 (4). 

[g) Ibid., BS. 58 (1), 69. The court may in addition make an order under the 
Probation of OlTendcrs Acst, 1907 (7 Edw. 7,c. 17), lespectinc the child or young 
person (Children Act, 1908 (8 Edw. 7, c. 67), s. 60). As to the duty of the police 
authority to take proceedings under ibid., s. 68(1), see ibid., b^ 68 (8), and title 
Education, Vol. XII., p. 66. 

(A) For Ike Home Department ; see title Constitutional Law, Vol. YU., 

p. 82. 
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and to tlio duties of the committee (i). He may also empower 
the committee to procure the emigration of tho child or young 
person. In this regard the committee may not act on his own 
responsibility (k). 

Sub-Sect. 3. — Maintenanet afUr Order disposing of Child or Young 

Person. 

380. A person to whose care a child or young person is com- 
mitted (Z) has, while the order remains in 'force, the like control as 
if he were the parent. He is responsible for the maintenance of the 
child or young person, and tho child or young person must continue 
in his care, notwithstanding a claim by the actual parent ( 7 / 1 ) or any 
other person (ti). 

381. The court (o) may order the parent of, or other person (p) 
liable to maintain the child or young person committed, to contri- 
bute to his maintenance until he attains the age of sixteen. Such 
an order is enforceable in the same maimer as an alliliation 
order ((/), hut tho amount of the weekly sum to be contributed may 
not exceed 4il(r). Tho order may be made on the application of 
the committee at the time of committal or .mbsequently (.<?). 

"Where the order to commit a child or young person is made by 
reason of a person having been committed for trial for an offence, 
an order for contribution towards maintenance cannot be made 
prior to the trial of the accused (0. In a proper case part of a 
pension payable to the parent or other person liable for main- 
tenance may be attached by the court («). 

An order may be made for the above-mentioned purposes by any 
court before which a person is charged with an offence under 
the Children Act, 1 90S {v). Part II., without regard to the place in 
which the person to whom the payment is ordered to be made may 
reside {w). 


(*) Childron Act, lUOS (8 Edw. 7, c. 67), r. 21 (5). 
f/c) Ihid., 8. 21 (6). 

\l) I.e., any court having power to commit a child or young person (see ibid , 

8. 22 (2n. 

(m^ Apart from this provision, a parent is entitled to recover the cii'itody of 
a child which has boon transferred to an( tlicr by agrooment. See Swi/t v. 
Swi/t nSGo), 34 Beav. 206; and p. ira. aiiie. 

(n) Children Act, 1908 (8 Edw. 7, c. 67), s. 22 (I). To assist or induce a child 
or young person to escape from, or to prevent him from returning to, his com- 
mittee is an ofFcnco punishable by fine not exceeding £20, or impnsonmont with 
or without hard labour for not exceeding two months (ibid.), 
fa) See note (1), sujtra. 

\p) Including a step-parent, a person cohabiting with the mother, whether 
or not such person is the putative father, and in the caso of illegitimacy the 
putative father (Children Act, 1908 (8 Edw. 7, c. 67), s. 126). Where in case 
of illegitimacy an afiUiation oider foi the maintenance of the child has been 
made on the application of the mother, the court may order payments due 
thereunder to be applied for maintenance. 

(g) Childron Act, 1908 (8 Edw. 7, c. 07), ss. 22 (2), 76 (3). See title Bastardy. 
Vol. II. p. 452. 

fr) Children Act, 1908 (8 Edw. 7, 0 . 67), s. 22(2). 

M Ihid.t 8. 22 (3). 

It) Ibid , 8. 22 ( 4 ). 

(m) Ibid., p. 22 (5). 
m 8 Edw, 7, c. 67 
{t/>) 76»d., 8. 22 (6), 
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Sub-Sect. 4. — Religious Education. 

382 . In delermining upon a committee the court (a) endeavours 
to select one of the same religious persuasion as that of the child or 
young person committed to his care, or at least one who gives a 
sufficient undertaking to bring up the child or 3'oung person in 
accordance with its ow n religious persuasion. Such religious per- 
suasion must be specified in the order (6). 

Whore a child or youilg peison has been j^laced by order of the 
court with a person of a difiereut religious persuasion, or with one 
who has not given the above nndertaking, or who has not observed 
such undertaking, and a iit person is forthcoming of the same 
religious persuasion or prepared to give the above undertaking, and 
w illing to receive the child or young person, the court may make 
an order for the transfer of the chihl or j'oung person (c). 

Sub-Sect. fl. — VuiUitUm of Institniions and Jtomes. 

383 . The Secretary of State {<}) maycau.se any institution for the 
reception of poor children or young persons, supported wholly or 
partly by voluntary contributions and not previously liable to be 
inspected by or under the aiitlioritv of any Government depart- 
ment, to be visited and iii.spected from time to time by persons 
appointed by him for the purpose (c). 

He may also, with the consent of any society or l)ody corporate 
established for the reception or protection of poor children, or the 
prevention of cruelty to children, appoint ofijc.}rs of the society or 
body corporate to bo visitors or inspectors, and prescribe conditions 
regulating tlicir duties (/). Such appointments are revocable at 
any time by the Secretary of State (y). 

Inspectors of institutions belonging to any particular denomina- 
tion are, if practicable and if so d(\siied b^^ the managers, to bo of 
the same denomination (/t). Similar^, inspectors of institutions 
for the reception of girls only are to be women (i). 

Persons so appointed are empowered to enter such inslitutions, 
and anyone obstructing them in the execution of their duties is 
liable on summary conviction to a fine not exceeding £ 5 . A 
refusal to allow an inspector to enter is, for the purposes of the 
provisions of the Children Act, 1908 (fc), relating to search warrants, 
deemed to be a reasonable cause to suspect the committal of an 
offence { 1 ), 


(a) Soo note (Z), p. 1C6, ante. 

{b) Children Act, 1908 (8 Edw. 7, c. 67), s. 23 (1) ; and compuio the iiracti^o 
in the Chancery Division in respect of religious education, pj). 112, 113, arUe. 

(c) Children Act, 1908 (8 Edw. 7, c. 67), s. 23 (2), (3). 

(a) See note (h), p. 165, ante. As. to inspection of reformatory and industrial 
schools, see title Education, Vol. XII., p. 72. 

(e) Children Act, 1908 (8 Edw. 7, c. 67), s. 25 (1). 

{/) Hid. 

(g) Jbid., 8. 25 (5). 

(A) Ibid., 8 . 25 (3). 

(*) Ibid., 8. 25 (4). 

[k) 8 Edw. 7, c. 67, s. 24. See p. 168, post. 

(l) Children Act, 1908 (8 Edw. 7, c. 08), s. 25 (2), 
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Sect. 4. — Proaecution of Offenders, 

Sub-Seot. 1. — Arrest without Warrant. 

384. Any constable may arrest without warrant a person who 
within view of the constable commits an offence under the Children 
Act, 1908, Part II. (m), or any of the offences mentioned in 
Scliedule I. thereto {v), where the name and residence of the 
offender are unknown to and unascertainable by the constable. 
Similarly, he may arrest a person who has committed, or who he 
has reason to believe has committed, an offence of cruelty or any 
of the oflences mentioned in the same Schedule (n), if he has 
reasonable ground for believing that the offender will abscond, or 
if the name and address of the offender are unknown to and 
unascertainable by him(o). 

Where a constable in pu»*suance of this power arrests any person 
without warrant, the officer in charge of the police station to which 
the accused is brought should release him on bail, unless the officer 
believes that his release would tend tf> defeat the ends of justice, or 
to cause injury to the child or young person against whom the 
offence is alleged to have been committed {ff. 

Suh-Seot. 2 . — Search Warrant. 

385. A justice may issue a search warrant (r/), or warrant for 
removal, in the following circumstances. Information on oath 
must be laid by a person who in the opinion of the justice is acting 
in the interests of a child or young person that there is reasonable 
cause to suspect (!)• that the child or young i)erson has been or is 
being assaulted, illtreated, or neglected, in any place within the 
jurisdiction of the justice, in a manner likely to cause the child or 
young person unnecessary suffering, or to bo injurious to his 
health, or (2) that an offence under the Children Act, 1908 (r), 
Part II., or any offence mentioned in Schedule I. thereto, has 
been or is being committed in respect of the child or young 
person (s). 

The search warrant may authorise a constable named therein t<.- 
search for the child or joung person concerned, and, if the suspicion 
mentioned above is well founded, to take him to and detain him in 
a place of safety until ho can be brought before a court of summary 
jurisdiction (C, or a warrant may be issued authorising any constable 
to remove the child or young person, with or without search, to a 

(mj See pp. 162 — 164, anle. 

(w) See note (n), p. 164, ante. 

(o) Children Act, 1908 (8 Edw. 7, c. 67), 8. 19 (1) (a), (b). See, further, title 
CniMiNAii Law and Phocedure, Vol. IX., pp. 303, 304, note (/), 608 et aeq. 

(p) Children Act, 1908 (8 Bdw. 7, c. 67), b. 19 (2). 

(9) Ab to search warrants generally, see title Criminal Law and Procedure, 
Vol. IX., p. 310. 

(r) 8 Edw. 7, c. 67. 

(«) Ibid., s. 24 (1). There is no need to specify the name of the child or 
young person in the information or warrant {tbid., s. 24 (6)}. As to these 
oflences, see p. 164, ante. 

(f) As to courts of summary jurisdiction, see title Magistrates. 
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place of safety and detain him there until he can be brought before 
a court of summary jurisdiction (u). 

386. The court before whom the child or young person is 
brought may commit him to the care of a relative or other fit 
person in like manner as if the person whose care ho was in had 
been committed for trial for an offence under the Children Act, 
1908, Part II. (v). 

A justice issuing a warrant may by it cause the accused to be 
apprehended and brought before a court of summary jurisdiction 
and legal proceedings to be taken against him (a). 

The warrant must be addressed to and executed by a constable. 
He must be accompanied by the person laying the information, if 
the latter so desires, unless otherwise ordered by the justice. The 
justice may also direct him to be accompanied by a duly qualified 
medical practitioner (h). 

The constable so authorised may enter, if need be by force, any 
house, building, or other place specified in the warrant, and remove 
the child (c). 


SflOT. 4. 
Prosecatloa 
of Offenders. 

Jurisdiction 
of court. 


Execution of 
warrant. 


Entry by 
constable. 


Sub-Sect. 3. — Habitual Dru7ikard$. 


387. Where any person who is convicted of an offence of Detention 
cruelty {d\ or of any of the offences mentioned in the Children 
Act, 1908, Schedule I. 00, against a child or young person is a 
parent of, or is living with the parent of, such child or young 
person, and is an habitual drunkard (/), the court may, instead of 
sentencing him to imprisonment, order him to be detained in a 
retreat (</) for any period named in the order not exceeding two 
years {h). But an order for detention in a retreat can only be made 
with the consent of, and having regard to, any objections of the 
husband or wife of the person charged ; and the court must he 
satisfied that reasonable provision will bo made for defraying the 
expenses of such person during detention (?.). 


388. A person found drunk in any highway or public place (/c), 
whether a building or not, or on any licensed premises, while 

Ohildron Act, 1908 (8 Edw. 7, c. 67), s. 24 (1). 

(vl Ibid. As to those offences, see p. 164, ante. 

(а) Children Act, 1908 (8 Edw. 7, o. 67), s. 24 (2). 

(б) Ibid., 8. 24 (4). As to duly qualified medical practitioners, seo title 
Medicine and Phakmagy. 

(c) Children Act, 1908 (8 Edw. 7, o. 67), s. 24 (3). 

d) Ibid., s. 12 (8). 

e) 8 Edw. 7, o. 67. See note (n), p. 164, ante. 

If) As to the meaning of “ habitual drunkard,” see title Cbiminai, Law and 
Procedueb, Vol. IX., p. 417. See also title Intoxioatino IjIquoiis. 

” A retreat ” is ” a house licensed by the licensing authority named by 
this Act for the reception, control, care and curative treatment of habitual 
drunkards ” (Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19) ). 

(A) Children Act, 1908 (8 Edw. 7, o. 67), s. 26. 

(t) Ibid., B. 26 (a), (b), (c). These provisions do not affect the power of the 
court to order a person convicted to be detained in a certified inebriate reforma- 
tory {ibid., 8. 26 (d)). See Inebiiates Aot, 1898 (61 & 62 Viet. c. 60), and title 
Cbiminal Law and Pbocedure, YoL IX., p. 417. 

(k) For definition, see lioensing Aot, 1902 (2 Edw. 7, o. 26), s. 8. See also 
title Intoxioatinq Liqvoiu. 


Penalty for 
beiiii; diuiik 
wliilu in 
cl>fir,£'e of 
child. 



170 


Infants and Children. 


Sect. 4 . 
Prosecation 
of Offenders. 


Evidence 
of accused 
person. 

Deposition 
of chdd or 
young 
person. 

Evidence of 
child of 
tender years. 

Admission 
of public. 


Power to 
proceed in 
absence of 
child or 
young person. 


Modo of 
charging 
oRenccs. 


having tho charge of a child, apparently under the age of seven 
year.*?, may bo arrested. If the child is under seven (1), the 
person found drunk is liable on summary conviction to a fine or 
imprisonment (m). 

Skot. 5. — Vroredure, 

Sud-»Sect. 1. — Eoidence. 

389. Whore proceedings are taken against a person for an 
offence under the Children Act, 1908, Part II. or Schedule I. («), 
tho Criminal Evidence Act, 1898 (o), is applicable (p). 

390. Where tho attendance in court of a child or young person 
would involve serious danger to his life or health, his evidence may 
be taken by deposition in writing (^). 

391. In certain cases the unsworn evidence of a child of tender 
years is receivable in evidence (r). 

392. The court also has power in certain cases to clear tho court 
whilst children or young persons are giving evidence (s). 

Sub-Sect. 2. — MistcUarK '^ na , 

393. In any proceedings for offences under the Children Act, 
1908 (n), the case may be proceeded with and determined in the 
absence of the child or young person in respect of whom the offence 
is alleged to have been committed, where the court is satisfied 
that the attendance of such child or young person for the purpose 
of giving evidence (0 is not essential (?0- 

394. Tho same information or summons may charge a person 
(1) with committing an offence {v) against one or two or more 
children or young persons, but separate penalties may not be 

(1) As to tho burden of proof of age, see Licensing Act, 1902 (2 Edw. 7, c. 28), 

B. 2 (2). 

(w) lUd., 8. 2 (1). Tho offence under this prevision is to be incluipMl in the 
list of olTeuces mentioned in tho Inebriates Act, 1898 (61 & 62 Vict. o. 60), 
Sched. L, and in the Licensing Act, 1872 (3d 36 Vict. c. 94), s. 60, n<j’ r 

repealed ; but see Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, 

o. 24), B. 40 (1) ; Licensing Act, 1902 (2 ‘Edw. 7, c. 28), s. 2 (3) ; spo /?. v. 

[1909] 1 K. 13. 381, 0. 0. A., ..nd title Okiminal Law and Piiocedukb, 
Vol. IX., p. 664. 

(n) 8 Edw. 7, o. 67. 

(o) 61 & 62 Viet. o. 36. 

(p) Children Act, 1908 (8 Edw. 7, o. 67), s. 27. See, further, titles Caiminal 
Law and Prookduke, Vol. IX., pp. 377—408 ; Evidence, Vol. XIII., p. 669. 

(g) See title Criminal Law and Procedure, Vol. IX., pp. 328, 367. 

(r) Children Act, 1908 (8 Edw. 7, o. 67), s. 30 ; Jt. v. Paul (1890), 26 Q. B. D. 
202, C. C. E. See, further, title Criminal Law and Procedure, Vol. IX., 
pp. 315, note (n), 408. As to when a child can be sworn, see R. v. Dent (1907), 
71 J. P. 611 ; Jt, v. Beer (1898), 62 J. P. 120, and title Evidence, Vol. XllL, 

p. 669. 

(«) Children Act, 1908 (8 Edw. 7, c. 67), s. 114. See, further, titles Criminal 
Tjaw and Procedure, Vol. IX., pp. 362, 363 ; Magistrates. 

(4) R. V. Hale, [1906] 1 K. B. 126, 129, C. 0. E. 

(u) Children Act, 1908 (8 Edw. 7, o. 6’n, s. 31. 

(v) I.e., an offence under ihid.. Part II., or one of the offences mentioned 
in ibid.t Sched. 1. ; see note (n), p. 164, ante. 
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imposed for each child or young person except upon separate infer- 6 . 

mations (a) ; (2) as having the custody, charge, or care alternatively Frocedare. 
or together ; (3) with the offences of assault, ill-treatment, neglect, — 
abandonment or exposure, together or separately ; and (4) with 
committing all or any of tlieso offences in a manner likely to cause 
unnecessary suffering or injury to health, alternatively or together, 
but in such case a separate penalty may not be imposed for each 
offence (6). 

395- Unless the offence was wholly or partly committed within Limitation 
six months before the information was laid, the party charged may 
not be summarily convicted. But evidence may be taken of acts 
constituting or contributing to constitute the offence, and committed 
at any previous time (c). 

396. In the case of a continuous offence it is not necessary to Continuous 
specify in the information, summons, or indictment the date of the offences, 
acts constituting the offence (rf). 

397- An appeal lies to quarter sessions (1) from a conviction by Appeal*, 
a court of summary jurisdiction under the Children Act, 19D8, 

Part II. (<?), and (2) from an order of such court committing a child 
or young person to the care of any person, or decreeing contribution 
to the maintenance of a child or young person (c^). 


398. Proceedings for offences in relation to children or young Proceeding* 
persons may be instituted by a board of guardians, and the costs and g»aniian * ; 

expenses paid out of their common fund (/). The like power of by local 
instituting proceedings may in London bo exercised by a local 
authority for the purposes of the Children Act, 1908, Part I. ((/). 


A misdemeanour under the Children Act, 1908 (h), Part II., falls Application 
within the scope of the Vexatious Indictments Act, 1859 (i),' and Voxatiou* 
any amending Act (J). “ 5 I 


399. By the Children Act, 1908 {k), the Poor Law Act, Extension of 
1879 (0, B. 10, is amended so as to include in it, as one of the 
associations or societies to which a board of guardians may, with 
the consent of the Local Government Board, subscribe, any society 
or body corporate for the prevention of cruelty to children. 


(a) Chilflron Act, 1903 (8 Edw. 7, o. 67), s. 32 (1). 

(&) Ib?d., 8. 32 (2), 

(r) Ibid., B. 32 (3). Compare H. v. Chandra Dharma, [1905] 2 K. B. 335, 
C. 0. It. (a case under the Prevention of Cruelty to Children Act, 1904 (4 Edw. 
7, 0. 16), 8. 27). 

(d) Children Act, 1908 (8 Edw. 7, c. 67), s. 32 (4). See R. v. Miller (1901), 65 
J. P. 313. 

(c) 8 Edw. 7, 0 . 67, b. 33 ; and aeo R. v. Dicldnson, Kx parte Davie, [1910] 
1 K. B. 469. As to general procedure on such appeals, see title Magistkates. 
(/) ChUdren Act, 1908 (8 Edw. 7, o. 67), s. 34 (1). 

(a) Ibid., 8. 34 (2). 

(A) 8 Edw. 7, c. 67. 

(*•) 22 & 23 Viet. 0. 17. 

(;) 8 Edw. 7, c. 67, s. 35. For offences to which the Vexatious Indictments 
Act, 1869 (22 & 23 Viet. o. 17), applies, see title Ceiminal Law and Pbooedurb, 
Vol. IX., p. 331. 

(A) 8 Edw. 7, c. 67, s. 36. 

(0 42 & 43 Viot. 0 . 54. See, further, title Poor Law. 
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Sect. 6. — Other Offencee in respect of Children and Young 
Persons (m), 

Sob-Sect. 1. — Betting, Loans, and Pawns. 

400. A person is guilty of a misdemeanour if for profit or 
reward ho sends any document to an infant for the purpose of 
inciting him to bet or to borrow money (?i). 

401. It is illegal for a pawnbroker to take an article in pawn from 
any person apparently under the age of fourteen, whether offered by 
that person on his own behalf or on behalf of any other person (o). 

Sub-Seot. 2. — Sale of Tntoiicating Liquor. 

402. A person giving to any child under the ago of five any 
intoxicating liquor (^j), except upon the order of a duly qualified 
jiractitionor, or in case of sickness or apprehended sickness, or 
other urgent cause, is liable on summary conviction to a ffno not 
exceeding ii8(q). 

403. A licence-holder may not allow a child under fourteen years 
of age to be in the bar of licensed premises, except during the hours 
of closing (r). 

Sub-Seot. 3.— Sale of Old Metal. 

404. A dealer in old metal (s), or a marine store dealer (t), who 
purchases from any person apparently under the age of sixteen any 

(in) For ofTonces npainst childien under the OfterircB Against the Person 
Act, 1801 (24 & 25 Vict. 0 . 100), nnd under tlio Unnnnul Law Amendment Act, 
1885 (48 & 49 Vict. c. G9), see title Ciuminal Law and Pkookduke, Vol. IX., 
pp. (11 1 ft seq. 

(n) Jlotting, and Loans (Infante) Act, 1892 (65 & 56 Yi'd c. 4), bh. 1, 2. See 
also Moucy-londors Act, 1900 (63 & 64 Viot. c. 61), b. 5 ; Milton v. Stadd, [1910J 
2 K. 1). 1 1 8 ; 7^ V. Wtikimskt (1 9 1 1 ), 75 J. P 171; anti p. 65, ante ; titlo.s CuiMlNAL 
Law and Piiocedure, Vol. IX., p. 652; Money and Money-Lending. 

(o) Children Act, 1908 (8 Edw, 7, c. 67), b. 117. The olfonce is punishable 
under the Pawnbrokers Act, 1872 (36 & 36 Vict. c. 93), s. 32 (1), which 
iinpo.ses a penalty on pawnbrokers locoiving pledges from personal under 
tho ago of twelve. The Childien Act, 1908 (8 lOdw. 7, r. 67), s. 117, merely 
raises tho ago of the child. Nothing in those provisions affects tho MetiopoHtau 
Polico Act, 1839 (2 & 3 Vict. c. 47), s. 60, which imposes a penalty upon pawn- 
brokois within the motiopolitan police district receiving plodgca from persons 
under tho ago of sixteen. See Children Act, 1908 (8 Edw. 7, c. 67), s. 117 ; 
and title Pawns and Pledges. 

(p) See Children Act, 1908 (8 Edw. 7, c. 67), s. 131 ; see also Licensing (Con- 
solidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 110, and title Intoxicating 
Liquors. 

(jj Children Act, 1908 (8 Edw. 7, c. 07), s. 11.9. 

(r) Ilid., 8. 120; and see Jlusson ▼. Button (1911), 75 J. P. 207. See also 
title Intoxicating Liquors. 

(a) Defined by the Prevention of Crimes Act, 1871 (34 & 35 Vict. o. 112), 
8. 13, as a “ person dealing in, buying, and selling old metal, scrap-metal, broken 
mot&l, or partly manufactured metal goods or defaced or old m^al goods, and 
whether such person deals in such articles only or together with secondhand 
goods or marine stores.’* ** Old metal,” for the purposes of the Children Act, 
1908 (8 Edw. 7, o. 67), s. 116, includes “scrap-metal, broken metal, or partly 
manufactured metal goods and old or defac^ metal.” See also title Trade 
AND Trade Unions. 

(^) See Mercha,nt Shipping Act, 1894 (67 & 68 Vict. c. 60), s. 638 (1) ; 
and see titles SHTPPiMa AND Nayioation ; Trade and Trade Unions. 
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old metal, whether offered for sale by that person on his own behalf 
or on behalf of any other person, is liable on summary conviction 
to a fine not exceeding £5 (a). 

Sob-Seot. 4. — Safety at Entertainments. 

405 . Where more than one hundred children attend an entertain- 
ment, held elsewhere than in a private house (&), and access to any 
part of the building is by stairs, the provider of the entertainment 
must see that a sullicient number of adult attendants are stationed, 
wherever necessary, to prevent the admission of more children or 
other persons than can properly be accommodated, and to control 
their movement whilst entering and leaving, and to take all other 
reasonable precautions for the safety of the children (c). The 
occupier of a building, who permits it to be used for hire or reward 
fur the purpose of ati entertainment, must take reasonable steps to 
secure the observance of the above provisions (d). A constable may 
enter any building in which he has reason to believe that such an 
entertainment is being provided, for the purpose of seeing that the 
above provisions are carried into effect (e). 

Persons failing to fulfil the above obligations are liable to be fined 
on summary conviction ; and, if the building is licensed for music 
or dancing, the licence may bo revoked (/). 

Legal proceedings should be instituted (1) by the county or borough 
council where the building is one licensed by the Lord Chamberlain, 
or if licensed by tho county or borough council under the enact- 
ments relating to theatre, music and dancing licences ; and (2) in 
other cases by the police authority (^f). 

Sub-Sect. 6. — School Attendance. 

• 

406 . A person who habitually wanders from place to place 
taking with him a child above the age of five is liable on 
summary conviction to a fine {h) unless he proves that the child 
( 1 ) is totally exempted from school attendance, or (2) is not by being 
BO taken prevented from receiving efficient elementary education (i). 
Such a person, for the purposes of the provisions of the Children 
Act, 1908, relating to the description of children who may bo 
sent to a certified industrial school, is deemed not to be exercising 
proper guardianship over the child (A). 

Children in canal boats for whose education provision is made 


(a) Children Act, 1908 (8 Edw. 7, c. 67), a. 116. 
b) Ibtd., 8. 121 (6). 

I c) /bid., 8. 121 (1). 

I'd) Ibid., 8. 121 (2). 
i'e) Ibtd., 8. 121 (4). 

i '/) Ibid., 8. 121 (3) ; and see title Theatres and Other Plaobs of Enter- 
tainment. As to procedure in coiirta of summary jurisdiction, see title 

^(AG 1 STR AXES 

Cr/) Children Act, 1908 (8 Edw. 7, c. 67), b. 121 (6). 

Not exceeding with costa 20«. {ibid., 8 . 118 (I)), 

(t) Ibid. 

(A) Ibid. See pp. 161, 166, ante. • 
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under the Canal Boats Act, 1877 (1), are not within the scope of the 
rule last stated (m). Nor, subject to the statutory requirements as 
to school attendance (»t), does the rule apply during the months of 
A])jil to September inclusive, to any child whose parent or guardian 
is engaged in a trade or business of such a nature as to require 
him to travel from place to place, and who has obtained a certifi- 
cate of having made not less than 200 attendances at a public 
elementary school during the months of October to March 
immediately preceding (o). 

A constable who finds a vagrant taking a child about with him 
may, if ho has reasonable ground for believing that the person is 
guilty of an ofi'once under the above rule, apprehend him without a 
warrant, and may take the child to a place of safety (p). 

Sub-iSect. 6 . — Neglect in Cleansing of Children. 

407 . A local education authority may direct its medical officer (q), 
or his delegate, to examine the person and clothing of any child (r) 
attending a “ provided ” school. If the person or clothing of the 
child is found to be infected with vermin or in a foul condition, 
the local education authority may give notice in writing to the 
parent or guardian or other person liable .o maintain the child, 
requiiing him to cleanso the person and clothing of the child 
within twenty-four hours («), and shall furnish the person notified 
with written instructions describing the best method of cleansing ((). 
If the notice is not complied with, the medical officer, or his 
delegate, may without warrant remove the child from the school 
and cause his person and clothing to bo properly cleansed in 
suitable premises {u). A parent, guardian, or other person liable 
to maintain a child who allows a cliild who has been cleansed by 
a local education authority to get into such a condition that the 
local education authority has again to take similar measures, is 
liable on summary conviction to a fine not exceeding ten 
shillings (v). 


(/) 40 & 41 Vict c. 00. Soo title Education, Vol. XII., p. 67. 

(»n) Children Act, 1908 (8 Kdw. 7, o. 67), b. 118 (1). 

(n) See title Education, Vol. XII., pp. fto et scg. 

(o) Children Act, 1908 (8 Edw. 7, c. 07), b. 118 (3). 

(p) Ibid., 8. 118 (2). As to tho inoauing of “place of safety, “ see note {w), 
p. 164, ante. 

(g) “Medical officer” means any officer appointed for the purpose of the 
Education (Administrative Provisions) Act, 1907 (7 Edw. 7, c. 43), s. 13 
(Children Act, 1908 (8 Edw. 7, c. 67J, s. 122 (7) ). 

(r) In the case of girls the examination and cleansing must be effected by a 
duly qualified medical practitioner (see title Medicine and Phahmaoy) or a 
duly authorised woman (Children Act, 1908 (8 Edw. 7, c. 67), s. 122 (6) ). 

(8) Ibid., B. 122 (1). 

m Ibid., B. 122 (5). 

(v) Ibid., 8. 122 (2). Premises provided by the sanitary authority (as to 
which see title Public Health and Local Administbation) may be used for 
this purpose upon an agreed payment (ibid., s. 122 (3) }. 

(a) Children Act, 1908 (8 ^w. 7 , o. 67), e. 122 f4). 
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Sect. 7. — Juvenile Smoking, 

408. A person selling cigarettes (w), or cigarette papers, or 
smoking mixtures intended as a substitute for tobacco (a), to 
anyone apparently under sixteen years of age, whether for his 
own use or not, is liable to a fine (b) on summary conviction (c). 
This rule applies also to the sale of tobacco other than cigarettes, 
except that a person is not guilty of an otTence for selling tobacco 
to a person apparently under the age of sixteen years if he did not 
know, and had no reasod to believe, that it was for the use of that 
person (d). 

409. Where it is proved to a court of summary jurisdiction 
that an automatic machine for the sale of cigarettes is being 
extensively used by children or young persons, the court may order 
the owner of the machine, or the person on whose promises it is 
kept, to take certain precautions against such user, or to remove 
the machine (e). An appeal lies from such an order to quarter 
sessions (/). 

410. It is the duty of a constable and of a park-keeper, in 
uniform, to seize cigarettes (g), and cigarette papers, in the possession 
of any person apparently under the age of sixteen years, whom he 
finds smoking in any street or public place. Boys found smoking 
may be searched, but not girls (h). 

411. The provisions which make it an oilence to sell cigarettes 
or cigarette papers, and which authorise seizure of such articles, 
do not apply where the purchaser, or the person in whoso possession 
they are found, is at the time employed by a manufacturer of or 
dealer in tobacco, either wholesale or retail, for the purposes of his 
business, or is a boy messenger in uniform in the employment. of a 
messenger company and employed as such at the time (t). 


(ty) Including out tobacco rolled up in paper, tobacco leaf, or other material 
in such form as to be capable of iimaedLate uso for smoking (Children Act, 
1908 (8 Edw. 7, c. 07), s. 43 (1) ). 

(а) Jiid., B. 43 (3). 

(б) Ibid., s. 39. The fine for a first offonce must not exceed £2, for a second, 
£o, and for a third or subsequent offence, £10 ; as to enforcement of orders of 
courts of summary jurisdiction, see title Maoistbates. 

(c) Children Aot, 1908 (8 Edw. 7, c. 07), s. 39. 

k) I hid., B. A3 (2). 

(e) Ibid., B. 41 (1). Eailure to comply with such order is punishable by fine 
{ibid., B. 41 (2) ) ; as to enforcement of orders of courts of summary jurisdiction, 
see title Maoistbates. 


/} Children Aot, 1908 (8 Edw. 7, o. 67), & 41 (1). As to such appeals, soa 
title Maoistbates. 
g) See note {w), eupra. 

(A) Children Aot, 1908 (8 Edw. 7, o. 67), b. 40, which provides for the pi oper 
disposal of articles seized. 

(t) Ibid., B. 42. 
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Part XI. — Offences by Children and 
Young Persons. 

Sect. 1. — llelease of Children and Young Persons on Bail{k\ 

412. A person apparently under the age of sixteen (J) who has 
been arrested with or without warrant, and who cannot be brought 
immediately before a court of summary jurisdiction (?«), may in any 
case be released on bail by the police authority (n). Bail must be 
granted unless (1) the charge is one of homicide or other grave 
crime, or (2) it is necessary in the interests of the alleged offender 
to remove him from association with any reputed criminal or 
prostitute, or (3) the police officer has reason to believe such release 
would defeat the ends of justice (o). 

Sect. 2 . — Custody where Bail refused. 

413. Where a person apparently under sixteen is not admitted 
to bail, he must be detained in a place of detention (p) until he can 
bo brought before a court of summary jurisdiction, unless the police 
officer who refuses bail certifies (1) that such a course is impractic- 
able, (2) that the person charged is of so unruly a character that 
he cannot be safely so detained, or (3) that the state of his health or 
mental or bodily condition render his detention inadvisable. The 
certificate must be produced to the court before which the person 
charged is brought (<?). 

The police authority must so far as practicable prevent children 
and young persons, during detention, from associating with adults, 
other than relatives, charged with an offence (v*). 

414. A court of summary jurisdiction («), on remanding or 
committing for trial a child or young person who is not released 
on bail, must, as a rule, instead of committing him to prison commit 
him to custody in a place of detention during remand or until 
delivery in due course. This rule is not applicable in the case of 
a person certified by the court to bo of so unruly a character that he 
cannot be safely so committed, or of so depraved a character that 
he is not fit to be so detained. On similar grounds, a commitment 


(A;) As to the capacity of an infant in regard to crime, see title Cjuminal 
Law and Pboceduiie, Vol. IX., pp. 239, 240. 

0 As to presumption and determination of age, see Children Act, 1908 
(8 £dw. 7, c. 67), s. 123 ; and p. 153, atOe. 

{m) As to such courts, see title Magistrates. 
in) See title Police. 

(o) Children Act, 1908 (8 Edw. 7, o. 67), s. 94 ; see Summary Jurisdiction 
Act, 1879 ^2 & 43 Viet. c. 4^ s. 38. As to bail generally, see title Criminal 
Law and Procedure, Vol. IX , p. 323. 

{p\ For provision of “ place of detention,” see Children Act, 1908 (8 Edw. 7, 
0 . 67), 8 . 108 ; and title Criminal Law and Procedure, Vol. IX., p. 422. 

( 9 ) Children Act, 1908 (8 Edw. 7, a 67), s. 96. 

It) TUd., B. 96. 

(«) As to such icoui-ts, see title Maoistbates. 
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to custody in a place of detention may be varied or revoked, 
and if revoked the young person concerned may be committed 
to prison (t). 


Sect. 3. — Attendance at Court of Parent, 

415. Where a child or young person is charged with any offence, 
or where a child is brought before a petty sessional court (a) on an 
application for an order to send him to a certiffed industrial school, 
the court has discretion ‘to require the attendance during all the 
stages of the proceedings of the parent or guardian. If the parent 
or guardian can be found, and resides within a reasonable distance, 
the court must, unless satisfied that it would be unreasonable, 
require such attendance (a). 

Warning to the parent or guardian to attend must be given by 
the police on the arrest of a child or young person (6). 

The attendance may bo enforced by rules made under the 
Summary Jurisdiction Act, 1879 (c). 

Sect. 4. — Punishment of Children and Young Persons (d). 

416. In certain cases the court has power to order a parent or 
guardian to pay a fine, damages or costs, on account of an offence 
committed by a child or young person (e), 

417. Where a child or young person is himself ordered to pay 
costs in addition to a fine, the costs may in no case exceed the 
amount of the fine (/). 

418- Police authorities must provide places of detention for the 
custody of juvenile offenders (g), and provision is also made for 
expenses of maintenance of such offenders while so detained (/O.. 


(t) Children Act, 190S (3 Edw. 7, c. (57), e. 97. 

(u) Aa to biich courts, see title Maoistiiates. 

{a) Children Act, 1908 (8 Edw. 7, c. (57), s. 98 ( 1 ). The parent or guardian 
whose attendance may bo required must be the parent or f<uardian m actual 
X)Ossession or control of the omld or young peisoii. If that person is not the 
father, his attendance may also be required {ibtd., s. 98 (4)). The atteiidaiice 
of a parent from whose charge a child or young person has been removed by 
an order of a court of justice may not be required {ibid., s. 98 ( 6 )). 

(i) Ibid., 8 . 98 (2). 

(c) 42 & 43 Viet. c. 49, 8 . 29 ; Children Act, 1908 (8 Edw. 7, o. (57), e. 98 (3) ; 
see Summary Jurisdiction (Children Act) Eules, 23rd March, 27th May, 1909, 
[1909] W. N., Part n., pp. Ill, 269. 

(d) See, as to punishments of youthful offenders, title Criminal Law and 
Procedure, Yol. IX.,, pp. 418, 420, 425; for summary trial of children, ibtd., 
pa$aim; and for Probation of Offenders Act, 1907 (7 Edw. 7, c. 17), ibid., 
pp. 413, 425. As to courts of summary iurisdictioii, see title Maoistaates. 

(e) Children Act, 1908 (8 Edw. 7, c. 67J, s. 99 ( 1 ). Eor further details, see 
title Criminal Law and Procedure, Yol. IX., pp. 424, 437. 

(/) Children Act, 1908 (8 Edw. 7, o. 67), s. 101. 

( 17 ) Jbid., 8 . 108. See title Criminal Law and Procedure, Yol. IX., 
p. 422, note (d). 

{h) Children Act, 1908 (8 Edw. 7, c. 67), ss. 109, 110 . See also the Buies 
made 2 l 8 t May, 1909, for places of detention un^r s. 108 ; Statutory Eules 
and Orders, 1909, No. 691. 
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Sect. 6. — Javenile Courts, 

419 . A court of summary jui'isdiclion (i) must sit either in a 
different building or room from tliat in which the ordinary sittings 
of the court arc held, or on different days or at different times, 
when hearing (1) charges against children or young persons, or 
(2) applications for orders or licences relating to a child or young 
person at which the attendance of the child or young person is 
required. This rule does not apply where a child or young person 
is charged jointly with an adult. Courts so sitting are called 
juvenile courts ( j). 

If, in the course of proceedings in a juvenile court, it appears 
that the person to whom the proceedings relate is sixteen or more 
years of age, the court has discretion to proceed with the case if 
it thinks it is undesirable to adjourn it. It has a similar discretion 
where in the course of proceedings in any court of summary juris- 
diction other than a ju.enile court, it appears that the person 
concerned is under the age of sixteen {k). 

420 . Provision must be made for preventing persons apparently 
under the age of sixteen whilst being conveyed to or from court, or 
whilst waiting before or after their atl'.ndanco in court, from 
associating with adults charged with any offence other than an 
offence with which the person apparently under the age of sixteen 
years is jointly charged (0- 

The public, other than bond fide representatives of a nowspaj^er 
or nows agency, are to be excluded from a juvenile court except by 
leave of the court (m). 


(«) As to courts of summary jurisdiction, sco title Mauistuates. 

Ij) Children Act, 1908 (8 Edw. 7, c. G7), s. Ill (1). As to tho establishing of 
juvenile courts by Order in Council undor tho Metropolitan Police Courts Acts, 
1839 and 1840 (2 & 3 Viet. o. 47 ; 3 & 4 Vict. c. 84), see Children Act, 1908 
(8 Edw. 7, c. 67), s. Ill (6), (6). 

* (*) Ibid,, B. Ill (2). 

(0 Ibid.,B. Ill (3). 

(m) Ihd., I. Ill (4). 
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Sect. 1. — Subject-matter of the Duty. 

421. The Inhabited House Duty is under the care and inannge- 
ment of the Commissioners of Inland Bevenue (a), the assessment 


(o) House Tax Act. 1851 (14 & 16 Viet. c. 36), ss. 1, 2 ; and see title Income 
Tax, Vol. XVI., p 612. Unlike the income tax, this duty does not exteud to 
Ireland. A duty ^on inhabited houses was first imposed in the year 1778 hy 
the stat. (1778) 18 GTeo. 3, c. 26, and, together with a window tax, remained in 
force under various statutes until 1834, when it was repealed by the House 
Tax Act, 1834 (4 & 5 Will. 4, c. 19), the window tax being retained. In 1851 the 
window tax was repealed and the duty on inhabited houses reimposerl (House 
Tax Act, ISdl (14 & 15 Viet. c. 36), s. 1). ^ By the House Tax Act, 1S51 (14 & 15 
Vict. c. 36), it was in substance provided {ibid.^ s. 2) that all \he powers, 
provisions, rules, regulations and directions contained (1) in any Act then in 
force relating to the duties of assessed taxes (as to which see now the Taxes 
Management Act, 1880 (43 & 44 Vict. c. 19), s. 7), and (2) in any Act which 
was in force when the tax was repealed as above mentioned in 1634, should 
again be in force as far as the same were applicable to and not inconsistent 
\nth the House Tax Act, 1851 (14 & 15 Vict. c. 36). The statutory provisions 
anterior to the House Tax Act, 1851 (14 & 16 Vict. c. 36), which were revired 
thereby, are as follows House Tax Act, 1803 (43 Geo. 3, o. f61), ss. 10 16, 
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of the duty beinfj in the hands of the Commissioners for the 
geiiorrtl purposes of the Income Tax and Inhabited House Duties, 
commonly called the General Commissioners. 

The duty is, with certain exceptions hereinafter mentioned, 
imposed upon the occupiers for the time being of inhabited dwell- 
ing-houses in Great Britain of the value of JC20 and upwards (6). 

422. It will be seen that for the purpose of the duty, certain 
accessories to dwelling-houses are to bo valued with them, and also 
that, in certain cases, tenements which in ordinary parlance would 
be considered as portions only of a single house are to be treated 
as a separate unit (c). Ai)art from these provisions there is no 
definition of what constitutes a dwelling-house, and the term would 
appear to be used in the popular sense. Houses in a row or 
semi-detached are separately assessable, and it w'ould seem that 
separately occupied tenements under one roof, but structurally 
separate throughout and having separate entrances from the street, 
constitute separate houses {d). 

A house iurnished and read^ for occupation as an ordinary 
dwelling-house with sleeping accommod.iiion is chargeable, not- 
withstanding that during the year of asst 'sment no person has in 
fact occupied it (e). 

423. A hall or office, and a building which is assessable as 
an accessory to an inhabited dwelling-house (/), is chargeable, 
though it has no sleeping accommodation (.7), but with regard to 

17, 5o, 59, 60, 62, 77 (nil in part onlv) ; Tlouso Tax Act, 1808 ('18 Goo. 3, c. 55), 
Sched. A, r. 5, Scliocl. 13, ir. I — M (both iuchisi\n). and exemption cases 1, 
4, 5; House Tax Act, 1817 (57 Geo. 3, c 25), s. 2 (in part); llouho Tax Act, 
1826 (6 Geo. 4, c. 7), ss. 2, 3 (iu part); House Tax Act, 1832 (2 & 3 Will. 4, 
0 . 113), 8. 3. The other statutory provisions now m force are • — House Tax Act, 
1851 (14 & 16 Viet. c. 36), ss. 1 (in part), 2 (in pait), 3 and Schedule ; Hevenue 
Act, 1867 (30 & 31 Viet. c. 90), s. 25; House Tax Act, 1871 (34 & 35 Vict. 
c. 103), 8. 31 ; Customs and Inland Eoveiiue Act, 1878 (41 & 42 Vict. c. 15), 
a. 13 ; T.ixes Managemont Act, 1880 (43 & 44 Vict. c. 19) ; Customs and Inland 
Eovonue Act, 1881 (44 & 46 Vict. c. 12), ss. 23, 24; Customs and Inland 
liovenue Act, 1890 (53 & 64 Vict. c. 8), ss. 25, 20 (s. 26 (2) {ibid.) is retained 
only for the purpose of tho provisions of tho Eevenue Act, 1903 (3 Edw. 7, 
c. 40), referred to below) ; Customs and Inland llevenuo Act, 1891 (64 & 55 
Vict. c. 25), a. 4; Finance Act, 1901 (1 Edw. 7, c. 7), a. 13; Finance Act, 1902 
(2 Edw. 7, c. 7) ; llevenuo Act, 1903 (3 Edw. 7, c. 40), ss. 11, 17 and Schedule: 
Finance Act, 1906 (6 Edw. 7, c. 8), s. 6. 

(6) House Tax Act, 1851 (14 & 16 Vict. 0 . 36), s. 1, and Schedule ; House Tax 
Act, 1808 (48 Geo. 3, c. 56), Sched. B, r. 1. As to what constitutes occupation, 
see oases cited in title Income Tax, Vol. XVT., p. 631, note (r) ; and Swain v. 
Fleming {1899), 81 L.'T. 202; Cooper v. Hose {1901), 91 L. T.'337; Foster y. 
Athenaeum Neivaroom and Library, Liverpool (1907), 97 L. T. 692. 

(c) Seepp. 183, 184,pofli. 

(d) Grant v. Langston, [1900] A. C. 383, ^ Lord Hambitry, L.O., at 
p. 392. The question of what constitutes a house is discussed in A.-G. y. 
Midual Tontine WestminsUr Chambers Association (1876), 1 Ex. D. 469, 0. A., 
and in the cases referred to in note (a), p. 193, j^t. See also Murdochs y. 
Inland Revenue (1904), 7 F. (Ct. of S^.) Ill ; Knighi y. Manley (1906), 92 
L. T. 606. 

(e) Smith y. Dauney, [1904] 2 K. B. 186. 

(/) House Tax Act, 1808 (48 Qeo. 3, c. 55), Sched. B, rr. 2, 5 ; and see 
p. 183, post, 

(y) Styles y, MiMU Tm^ (Trecuvrsr) (1899), 68 L. J. (a. B.) 1046, 0. A. 
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other houses it is doubtful whether, if they are used in the day Bbot. l. 

only, and are unprovided with sleeping accommodation, they are Subject' 

chargeable (h). A building used in part as a working man’s club matter 

and in part as an auctioneer’s oftice, there being no sleeping the Duty, 

accommodation and no one in fact sleeijing tliore, is, it seems, 
not chargeable (0, and a gymnasium, library, chapel, or swimming 
bath used in connection with a school-house, but in a different 
occupation, is not chargeable (/c). 

424 . For the purposed of the duty every coachhouse, stables. What 
browhouse, washhouse, laundrj', woodhouse, bakehouse, dairy and f‘<c<'<soTy 
all other offices, and all yards, courts and curtilages, and gardens pronlislifnre 
or pleasure grounds belonging to and occupied with any dwelling- ciungcabie. 
house are to be valued together wuth it, provided that no more than 
one acre of such gardens and pleasure grounds shall in any case be 
so valued (1). Market gardens and nursery grounds occupied by a 
market gardener or nurseryman bona hie for the sale of the 
produce thereof in the way of his trade or business are not to be 
included in the valuation of the dwelling-house, and are consequently 
exempt from the duty (/n). 

A wide interpretation has been given to the expression “ all other Meaning of 
offices ” in the preceding paragraph. It would seem that any 
buildings adjoining a dwelling-house, which are occupied by and ^ 
used for the purpose of the business or vocation of the occupier 
of the dwelling-house, are included in the term (?t), and that the 
rule is not confined to cases in which the dwelling-house is llie 
principal thing and the office merely accessory (o). 

(h) Opinions in tho afliimaiive wero expiossed in Jfe Cowan and Strarhan, 

Ee Scottish Widows Fund {No. 2) (1880), 1 Tax (Jas. 245, by tlio Lono Pkesident 
at p. 251; and in G/asyoio Coiporation v. Inland (1880), 8 11. ((.'t. of 

Soss.) 17 ; and by Diiamwell, J3., in Rushy v. Newson (1875), L. R. 10 Exch. 

322. Opinions in the nopntive were expicbs^cd by Kelly, 0.13. , in Riley v. Read 
(1879), 4 Ex. D. 100 ; aiid by Wright, J., in Cli/ior. College v. Tompson, [1896] 

1 Q. B. 432, and Charterhouse School v. Qayler, [1896] 1 Q. 13. 437. Upon this 
quostion the recital in the (now repealed) llouse Tax Act, 1817 (57 Qoo. 3, 

0. 25), should bo considered. 

(t) Riley V. Read, supra. 

\k) Clifton College v. Tompson, supra ; Charterhouse School y. Qayler, 
supra. 

if) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 2. 

(m) House Tax Act, 1851 (14 & 15 Yict. c. 36), s. 3. 

(n) Browns y, Furtado, [1903] 1 K. B. 723, 0. A., per Stirliko, L.J., at 
p. 732. 

(o) Lambton y. Kerr, [1895] 2 Q. B. 233, per CaxmJtB, J., at p. 238. 

Where three houses, each under £20 in. yalue and haying no internal com- 
municatioD with each other, were occupied by the huntsman, whip, and 
groom of a hunt, and, together with stables, kennels, yards, houses, and an 
exercising yard of 3^ acres, were held on lease at one rent, and used lor the 
purposes of a hunt, it was held that the entire premises were chargeable as one 
subject (Cheape y. Kinmont (1888), 16 R. (Ot. of Sess.) 144). A trainer's premises, 
consisting of a dwelling-house for the “head lad,” a wden, training yaid, ranges 
of stables, and saddle-rooms, oyer which staola lads slept, were held to be 
charmable as one subject (Lambton y. Kerr, supra). Stables occupied by an 
hotef-keeper for the purposes of his business were held to be chargeable 
as one suojeot with the hotel, although they were separated from the hotu by a 
yard (Swain y. Fleming (1899), 81 L. T. 202 ; and see Douglas y. Yeung (1879), 

7 B. (Ct. of Sess.) 229). In Browne v. Furtado, supra, a school eompri^, in 
addition to the school-houses where the mastsn and boys dept, an unconsoqrated 
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425 . With certain exceptions, shops and warehouses attached to 
a dwelling-house or having any communication therewith are to be 
valued with the dwelling-house and the household and other offices 
aforesaid thereunto belonging ( p). 

426 . Every chamber or apartment in any of the Inns of Court, 
or of Chancery, or in any college or hall in any of the universities 
of Great Britain, being severally in the occupation of any person or 
persons, is to be charged as one entire house, and the duty is 
charjred upon the occupier of such chamber or apartment (q). 

427 . Every hall or office chargeable with any other taxes or 
parish rates is subject to the duty, and such duty is payable by the 
person to whom the same belongs (/ ). 

428 . Houses let in different storeys, tenements, lodgings, or 
landings, inhabited by two or more persons or families, arc to be 

chapol, a play-room, gymnasium, class-rooms, carjionter’s shop, closets, urinals, 
and diossing-rooms, all of which wero separated from the school-house and 
playground by a wall, acc.ess to them from the school bi'ing obtained by 
Tnoaiis of a door through the wall, which door was connected with the school 
by a covered passage. It was held that, although tho connection of the 
acccss(try buildings with the school-house by nt^ans of the coyored passage 
did not constitute them one dwelling-house with tli > school-house, nevertheless 
such accessory buildings camo within the House Tux Act, 1808 (d8 Geo. c. 55), 
Sched 11, r. 2, and were chargeable as one subject with the Bchool-house. 
Seo also Jf'ooter y. JtheruJtum Newsroom and Library, Liverpool (1907), 97 h. T. 
692; Inland Jlerenue v. IHdinhuryh Corporation (1903), 5 E. (Ct. of Sess) 875. 
Tho observations of WiilOUX, J., in Clifton GoUeyev. Tompion, flROf)] 1 Q. 11. 
432, appear to bo inconsistent with tho jiidgiiiont in llroivne v. Furtado, p903] 
1 K. 15. 723, C. A. Proiiiisos which, although nccessoiy to a dwelling-houso, 
are occupied by a peison other than tho occupier of the dwelling-house, do not 
come witliin tho rulo {Clifton College v. Tompson, supra ; Charterhouse School v. 
C/ay/cr, [18961 1 Q. B. 437). 

{p) IIouso Tax Act, 1808 (48 Geo. 3, c. 65), Sched. II, r. 3. Tho rulo excejds 
“waiohouees and buddings upon or near adjoining to whai’fs which are 

S led by persona who carry on the business of whaitingers and who have 
ng-houses upon the said wharfs for the residence of themselves or 
servants employed upon tho said wharfs ” {ilnd.). And the rule does not apply 
to “ such warehouses as are distinct and sepaiate buildings and not paits or 
parcels of such dwelling-house, or tho shops attached thereto, but employed 
solely for the puiposo of lodging goods, waies and merchandise, or for carrying 
on some manufacture (notwithstanding tho same may adjoin or have com- 
municatiuu with the dwelling-house or shop)” (ibid.). As to these and other 
exemptions affecting shops and warehouses, see pp. 191 — 195, post. 

(5) Ilouse Tax Act, 1808 (48 Geo. 3, 0. 55), Sched. B, r. 4. Chambers in the 
Inns of Court and Chancery and in colleges and halls of the univeieities are 
self-contained tenomonts in a building. They differ fiom ordinary flats, inas- 
much as they have no outer door into the street and there is no visible control 
of the staircase by the landlord. It is not clear how chambers which correspond 
in these paiticulars with those referred to in Sched. B, r. 4 (tbid.), but which 
are not situated in an Inn of Court or Chanceiy or in a college or hall of a 
university, should be dealt with in respect of Inhabited Uonse Duty. 

(r) House Tax Act, 1608 (^48 Geo. 3, 0. 55), Sched. B, r. 5. The Middle 
Temple Hall, which is used during the day only, no one sleeping there, oomes 
within tho rule ; but the Middle Temple Library does not {Styles v. Middle 
Temple {Treasurer) (1899), 68 L. J. (q. B.-) 1046, C. A.). The Ei-ee Church 
Assembly Hall, Edinburgh, a room used for meetinp;s of the General Assembly 
of the Free Church of Scotland, together with adjoining class-rooms, gymnasium 
and museum, has been held to be chargeable under tnie rule {Free Church of 
Scotland {Oenerifl Truiteea\ y. Inland Jtevenue (189'B, 24 B. (Ct. of Sees.) 492); as 
liave also art galleries ana musenxiiM at Glasgow {Olatgow (krparation y. Inland 
Revenue (1880), 8 B. (Ot of Soul) 7). 
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charged as though inhabited by one person or family only, and the 
landlord or owner is to be deemed to be the occupier and to be 
charged with the payment of the duty(«). "When, however, the 
landlord does not reside within the limits of the collector, or in case 
the duty remains unpaid by such landlord for twenty days after it 
is due, such duty may be demanded of and levied upon the tenant 
or occupier, who on payment is entitled to deduct the amount from 
his next payment of rentj(t). 

Where dwelling-houses are divided into different tenements being 
distinct properties, each tenement is to be charged to the occupier 
thereof as though it were an entire house (a). 

Sect. 2. — Hates at which the Duty is Chargeable. 

429. The rates of duty chargeable are as follows {h) : — 

(1) In the case of shops and warehouses attached to dwelling- 
houses (c), hotels, iniis, public-houses, and coffee-houses (whether 


(fl) IIouso Tax Act, 1808 (48 Ooo. 3, c. 55), Sched. B, r. 6. Auto the moaning 
of this rule, see A.-O. v. Mutual Tontine Wntminater (Jhamhrre Asaociation 
(1876), 1 Ex. D. 469, C. A., and note (a), p. 193, post. The rule, of course, 
does not apply to the chambers and apartments mentioned in the llouse Tax 
Act, 1808 (48 Goo. 3, c. 55), Sohed. 13, r. 4, and it is doubtful whether it applies 
to chambers of a similar kind to those mentioned in that rule (see note ( 9 ), 

р. 184, ante^, or to two tenements under one roof of a kind similar lo that 
which was in quealion in Grant v. Langston^ [1900] A. 0. 383. It will bo seen 
that in many cases separate tenements forming portions of n house aro, if used 
for purposes of trade, oxolucled from the House Tax Act, 1808 (48 Geo. 3. c. 66 ), 
Schod. 13, r. 6 ; seo pp. 191 et aeq., post, where the subject of houses let in separate 
tenements is treated generally and the cases aro cited. 

(<) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 6 ; and see House 
Tax Act, 1803 (43 Goo. 3. c. 161), s. 55 ,* and title Landlord and Tenant. 

(a) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. 13, r. 14. In A.~G. r. 
Mutual Tontine Westminster dhamhers Assoctattim, supra, it was hold that a 
single building under one roof, owned by one person and let out in self-con- 
tained flats, each flat having access to the street by a staircase used in common 
with the other flat owneis, the staircase and outer door to the stroot being 
under the control of the landlord, did not fall to be charged undor this rule, 
mainly upon the groxind that the sovoral flats being in the same ownership 
did not coustitiito “ distinct properties,” and consequently that the whole build- 
ing was chargeable as a single \init under the House Tax Act, 1808 (48 Geo. 3, 

с. 55). Sched. 13, r. 6 . If, however, the freehold of the several flats had been 
vested in different owners it seems they would have fallen within the rule and 
have been chargeable separately. It was partly this decision which led to the 
passing of the Customs and Inland BevenueAct, 1878(41 & 42 Yict. 0 . 15), 
8 . 13 ; see p. 192, post. 

(b) See House Tax Act, 1851 (14 & 15 Yici 0 . 36), Sohed. Under this 
sohedule, hotels etc. not licensed for the sale of excisable liquors, were not 
included in the category of tenements^ chargeable at the lower rate, nor were 
lodging-houses; and the uniform rate in respect of all tenements chargeable at 
the lower rate was 6d. in the £, whilst the rate chargeable in respect of all other 
tenements was 9d. in the £. By the House Tax Act, 1871 (34 & 35 Yiot. c. 103), 
B. 31, the benefit of the lower rate was extended to hotel keepers eto., who were 
not licensed for the sale of excisablo liquors. By the Customs and Inland 
Avenue Act, 1890 (53 & 54 Yiot. 0 . 8), s. 26 (1), the benefit of the lower rate 
was extended to registered lodging-house keepers (see note p. 166, post) ; 
and by tiie Customs and Inland Bevenue Act, 1890 (53 A 54 Yiot. 0 . 8), s. 25, 
the respective rates of 6d. and 9d, in the £ were modified and giraduated as set 
forth in the text. 

(e) House Tax Act, 1851 (14 A 15 Yiot 0 . 36), Sohed. The words are 
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licensed for the sale of excisable liquors or not.) (d), farmhouses, 
occupied by tenants or farm servants and bo7id fide used for the 
purposes of husbandry only (^'), and lodging-houses the keepers 
whereof are duly registered by the (Jommissioners of Inland 
]levenue(y), where the annual value, including the household and 
oilier offices, yards and gardens thereunto occupied and cliarged ((f), 
amounts to i:20 and does not exceed ;£40, the duty is 2d. in the i ; 
where such annual value exceeds £'i0 but does not exceed iJOO, the 
duty is 4d. in the £ ; where such annual value exceeds £60, the duty 
is 6d. in the £ (h). 

(*2) In the case of chargeable tenements which are not within 
the above category, where such annual value amounts to £20 and 
does not exceed £40, the duty is 3d. in the .£ ; where such annual 
value exceeds 2^40 but does not exceed £!()0, the duty is 6d. in the £ ; 
where such annual value exceeds £60, the duty is 9d. in the £ (h). 

Tenements the annual value of which, together with the adjuncts 
above mentioned, is less than £20, are not chargeable, 

Sect. 8. — Assessment oj the Duty, 

Sun-?EOT. 1. -Method of Abt ssmrnt. 

430 . The Commissioners for executing the Acts relating to the 
Inhabited House Duty are the Commissioners for the general 
purposes of the Income Tax and House Duties (commonly called 

Wbero any eiich dwelling-house shall ho occupied by miy ]iorson in tiade who 
shall expose to sale and soli any goods, waios, or iiK'iTliiindist) in any shop or 
warohoiiso, being part of the same dwolling-lionso, and m tlio fiont and on llio 
ground or ba'^ouieut storey thereof.'* Coinp.ire liou&o Tax Act, ISOS (48 G(‘o, y, 
c. 5o), Schod. 13, r. 3, p. 184, ante. And see, as to the meaning of “ shops” and 
“ waiohousos ” lespectively, p. 191, post. 

{(i) Ifoiiso Tax Act, 1851 (14 & 15 Viet. c. 30), Sehed., extended to hotels 
etc. not licensed for the sale of excisable liquor by the House Tux Act, 1871 
(34 & 35 Viet. c. 103), s. 31. In order that licensed premises may be chargeable 
with the lower duty, it would seem that the occupier must bo the person 
who is duly licensed ; and where a building is lot out in two tenements, one as a 
club and the other as a licensed hotel, the landlord being chargeable for tlie 
whole (IIouBO Tax Act, 1808 (48 Geo. 3, c. 65), Sched. B, r. 6), he is chargoab’o 
at the higher rate {Inland Revenue y. Campbell (1899), 2 F. (Ct. of Sess.) 244. 
As to licensed promises generally, see title Intoxicating Liquoks. 

(e) House Tax Act, 1851 (14 & 15 .^ct. c. 30), •‘^ched. 

{/) Customs and Inland Eevenuo Act, 1890 (53 & 64 Viet. o. 8), s. 26 (1), 
by wnich the benefit of the lower rate is extended to dwelling-houses occupied 
by a person for the main purpose of letting furnished lodgings therein as a 
means of livolihood upon applioation by such person to the Commissioners 
of Inland Hevenuo, made after registering his name in a list of lodging-house 
keepers to be kept by them. A hydropathic establishment which receives 
patients as well as ordinary guests is not a lodging-house within the section, 
and is chargeable at the higher rate (Stratheam Hydropathic Co., Ltd. y. 
Inland Revenue (1881), 8 E. (Ct. of Sees.) 798, decided on the Customs and Inland 
Revenue Act, 1890 (63 & 64 Viet. o. 8), s, 31). 

(9) Not more than one acre of garden or pleasure ground is to bo valued ox 
cliarged together with the dwelling-house (House Tax Act, 1808 (48 (loo. 3, c. 
65), Sched. B, r. 2). Market gaiSens or nursery gaulens, if occupied by a 
maiket gardener or nurseryman bond fide for the sale of the produce thereof in 
the way of his trade, are not to he included (House Tax Act, 1861 (14 & 16 Viot. 
0. 36), 8. 3. 

{h) Ibid,, Sched. ; Customs and Inland Revenue Act, 1890 (63 & 64 Viet. 0. 6), 

•. 26 . 
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the General Commissioners) or any two or more of them acting in Sbot. 8. 
their respective districts, and they are assisted in the performance AsseBsmeiit 
of their duties by a clerk, assessors, inspectors, surveyors and of the Duty, 
collectors (i). 

In districts outside the metropolis the assessors, or, in their Their 
default, the surveyors, and inspectors, are required to assess and 
deliver a certificate of every dwelling-house, cottage, or tenement u, non- 
of whatever description within their district, of the annual rent of mctropoliten 
£20 and upwards, and fo include in the asscbsment houses or 
tenements that are then unoccupied (k). 

For this purpose they have power at seasonable times, but not Inspection, 
more tlian twice a year, to view and examine each dwelling-house, 
taking to their assistance, when necessary, a constable, headborough, 
tithing man, or other officer of the parish or place, who is required 
to assist them ( 1 ). 

These assessments when brought in are considered by the Com- Passing: of 
mission ers, and if necessary amended, and are then signed and assessments, 
allowed by them 

This procedure, however, is not applicable to districts to which Proceduie 
the Valuation (Metropolis) Act, 18C‘J (n), apjilies. In such districts * the 
the gross value of a house stated in the valuation list, for the lime dlstrrc^^as*^” 
being in force therein, is deemed to be the full and just yearly rent defined by 
thereof for the purpose of the Acts relating to the Inhabited Vftiaation 
House Duty (o), and consequently the Commissioners have no Xct 1869,'^^ 
functions to exercise in regard to valuation. In these districts 
the functions of the assessors are performed by the surveyors (a). 

The gross value above mentioned is defined to mean the annual “ Gross 
rent which a tenant might reasonably he expected, taking one year ▼Rluo." 
with another, to pay for an hereditament, if the tenant undertook 
to pay all usual tenant’s rates and taxes, and tithe commutation 
rentcharge, if any, and if the landlord undertook to bear the cost 
of tho repairs and insurance and the other expenses, if any, 
necessary to maintain the hereditament in a state to command the 
rent {b). 

431 . The valuation list for the districts comprised within the Period 
Valuation (Metropolis) Act, 18G9 (c), continues in force for five during which 
years from the fith April in the year succeeding that in which it 
. force. 


(i) Taxes Managemont Act, 1880 (43 & 44 Viet. c. 19), ss. 5 (1), 27 (1). For 
the mode of appointmeut of the commissioners and tho officers mentioned, and 
their qualifications and duties, see title Income Tax, Vol. XVI., pp. 612, 613 
et aeq. 

(Ai) House Tax Act, 1803 (43 Geo. 3, c. 161), bb. 10, 16 ; see also Taxes 
Management Act, 1880 (43 & 44 Viet. c. 19), ss. 49, 50. The penalty for ncgloot 
of this duty is a sum not exceeding £20, and not less than £5 (ilouso Tax Act, 
1803 (43 Geo. 3, c. 161), s. 10). 

(0 Ihid., 8. 60. 

(m) Ihid., 8. 62 ; Taxes Management Act, 1880 (43 & 44 Viet. o. 19), ss. 49, 60. 

(n) 32 & 33 Viet. c. 67. 

(o) Valuation (Metropolis) Act, 1869 (32 & 33 Viet. c. 67), s. 45 ; and see title 
Income Tax, Vol. XVI., p. 620. 

i o) Taxes Management Act, 1880 (48 & 44 Viet. c. 19), s. 43. 

1) Valuation (Metropolis) Act, 1869 (32 & 33 Yict. c. 67), s. i'. 
cj 32 & 33 Yict. c. 67. 
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is made, subject to any alterations that may be made by any sup- 
plemental or provisional list (d). 

In districts outside the metropolis the valuation is nominally 
made for the current year only ; but in practice it also is usually 
quinquennial, a provision being inserted in the Finance Act of each 
of the four years subsequent to the year in which the assessment 
is made, which enacts that the value adopted for the previous 
year shall bo the value for the current year, and the value so 
adopted for these years cannot during that period be questioned 
by appeal (e). During these subsequent years the inspectors 
and surveyors are the persons who certify the assessment to the 
Commissioners (/). 

In England the assessment is made for the year commencing on 
the 6th April to the following 5th April, inclusive {g). It is payable 
on or before the 1st January in the year of assessment (1i). 

Sob-Seot. 2 . — Principle of Valuation. 

432. In districts comprised within the Valuation (Metropolis) 
Act, 1869 (i), the value of a tenement for the purposes of tie duty 
is, as already stated (/c), the gross value appearing in the valuation 
list for the time being. In districts not so comprised the value to 
be taken is, similarly, the full annual or rental value of the house, 
togetlior with such accessoiy tenements as are assessable with it, 
and not the net or poor rate value (Z). 

The assessor is to make his assessment from the best information 
he can obtain of the annual value of the dwelling-house, which in 
all cases is to be the actual amount of the rent at which the liouses 
are let, or if not let, the rent which it is worth to bo let by the 
year (?«)• 

For this purpose neither the gross nor the net annual value 
appearing in the current valuation list for the poor rate is binding 
either upon the Crown or upon the person assessed, though the 
former is often in practice followed (a). 


((i) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67), h. 43. 

(e) See, e.g.. Finance Act, 1906 (6 Etlw. 7, c. 8), e. 6 (3) ; Turner v. Carlton, 
[1909] 1 K i}. 932. 

i f) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 30. 

/) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 48. 
h) Ihvl., 8. 82. 

0 32 & 33 Viet. c. 67. 

S;) See p. 187, anie, and. title Ingomie Tax, Vol. XVI., p. 620. 

') Walker, v. Jirialey, Or inter v. Fleming, [1900] 2 Q. 13. 736. In these 
cases the statutory powers of valuation are fully discussed ; the decisions were 
principally based upon the initial words of the House Tax Act, 1808 (48 Geo. 3, 
c. 55), Sched. B, and upon r. 11 {iMd.). As to the value of a “ tied ” house, see 
Inland Bevenuey. Edinburgh Corporation (1903), 6 F. (Ct. of Sees.) 876 ; and see 
p. 189, fmt. 

(m) House Tax Act, 1808 (48 Geo. 3, c. 55) Sched. B, r. 11. The expressions 
“full annual value ” and “ such value ” in Sched. B, rr. 8, 9 and 10 (ibid.), also 
mean rental value. These rules are, however, in practice never applicable, 
because at the present day the poor rate is not made upon the full annual value, 
but upon the net annual value, t. 0 .,the rental value after making the statutory 
deductions for cost of repairs, insurance, and other expenses. The effective 
rule for valuation is therefore ibid., r. 11. See Walker v. Brialey, Grinter v. 
Fleming, tuj^ra. 

(«) Walker Brialey, Grinter v. Fleming, aupra. 



Inhabited House Duty. 


189 


Where the house is in fact let at a rack rent, such rent is the hbot. s. 
value for the purpose of the duty(o), but a “tied” rent of a Assessment 
licensed house, in the ordinary case where the tenant is under of the Duty, 
covenant to buy his excisable liquors from the landlord, does not « Tied "rent, 
constitute the rent of the house for the purpose of assessment to 
the inhabited house duty, if, in fact, such covenant be an onerous 
covenant (p). 

Where a single sum is payable as rack rent for the demise of Rent for 
a house, together with chattels and furniture, the rent should be 
apportioned and the valuation should be based upon so much 
thereof as the Commissioners find to be payable in respect of the 
house irrespective of the chattels ( 7 ). 


Sub-Sect. 3. — rroredu^e Subsequent to Assessment. 

433 . The surveyor of taxes, on behalf of the Crown, has the 
right to make supplementary and additional assessments in order 
to rectify any omission or undercharge in an original assessment (r). 

Any party charged with the duty has a riglit to appeal to the 
General Commissioners against any original, supplementary or 
additional assessment (r). 

There is a right of appeal from the General Commissioners on 
any point of law to the High Court of Justice by way of case 
stated (r). 

The remedy of the Crown for non-payment of the duty is by 
information or by distress (r). 

Sect. 4. — Exemptions and Abatements. 

Sub-Sect. 1. — Unocnipted Houses and Houses in Vharye of a Caretaker {s). 
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434. It will have been seen (a) that a house is ” occujiied,” and Houses which 
thercfoie chargeable to the duty if it is furnished as a dwelling-house, arc unoccu- 
Dotwithstanding that no one has in fact slept or resided in it during ^cupied 
the year of assessment. But a house which is neither occupied only by a 
nor furnished for occupation, and remains so for an entire quarter, caretaker 
is, under the conditions mentioned below, not chargeable ; and a ent"r?quartet 
house or tenement from which the owner or occupier has bond fide are not 
removed and which is wholly unfurnished at the time of making chargeable, 
the assessment is to be deemed and taken to be unoccupied and 


(0) Campbells y. Inland Revenue Coynmisstoners (1880), 17 Sc. L. B. 23; and 
Bee Turner v. Carlton^ [1909] 1 K. B. 932. 

Ip) Walker v. Brialey, Orinter v. Fleming^ [1900] 2 Q. B. 736. 

(9) Campbdds r. Inland Revenue CommisswnerSf supra. 

(f) In these matters the procedure in respect of Inhabited House Duty is 
practically identical with that in respect of Income Tax, and is fully dealt with 
under that heading; see title Income Tax, Yol. XVI., pp. 679 et seq. See also 
title Bankeuptot and Insolvbnot, Vol. II., p. 376. 

(<) As the Inhabited House Duty is imposed only upon dwelling-houses which 
ore inhabited, it is not, of course, ocourate to speak of the immunity of houses 
which ore wholly unoccupied os on exemption. But, on the other hand, the 
immunity of a house whioh is oooimied by a caretaker is properly an exemption, 
and is so treated in the House Tax Aot, 1608 (48 Oeo. 3, 0. 68), SohM. B. 
It is oonvenient, therefore, to treat the two oases together. 

(a) See note (s), p. 182, onfo. 
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not liable to assessment, although left to the charge of a person or 
servant who has been placed and dwells therein solely for the pur- 
pose of airing the same and preventing depredation or injury to the 
premises (6). 

Immunity upon similar lines is granted by way of exemption 
in the case of houses the keeping of which is left to the charge 
of a person who does not pay rates to the Church or poor, and 
who resides therein for the purpose of taking care thereof (c). 

435. Various provisions are made for the purpose of prevent- 
ing the duty from attaching to a house which remains unoccupied 
in the above sense for any period not less than a full quarter of 
a year and for securing payment of the duty when it becomes 
occupied (d). They may be summarised as follows : — 

A person who comes into occupation of such house must give 
notice thereof to the assessor. If ho neglects to give such notice 
he is liable to a penalty of £5. On giving such notice he is to be 
charged with the duty only from the end of the quarter preceding 
the commencement of his occupation ; but in default of such notice 
he is to be charged for the whole year («). 

Houses becoming unoccupied after assessment are to be charged 
for the whole year unless notice in writing of the fact is given to 
the assessor (/). 

When a change in the occupation of a house takes place after 
the assessment is made, the duties for the year are payable by 
the successive occupiers or owners according to their periods of 
possession, and will be discharged for such portion of the year, if 
any, during which the house is unoccupied (//). 

When the tenant or occupier quits after an assessment has been 
made, the duty for the quarter or quarters of the year during which 
the house continued wholly empty and unoccupied is to be 
remitted (h). 

A house not built or completed when the assessment is made is, 
on becoming occupied, to be charged only from the end of the 
quarter preceding the date of occupation, upon notice being guven. 
In default of notice, or when the house becomes occupied within the 
first quarter of the year, the duty is payable for the entire year (i). 

{b) House Tax Act, 1825 (6 Qoo. 4, c. 7), 8. 3. The immunity from duty will 
be lost if the cai'etaker’s fuuclions are not confined to the purposes mentioned 
{Loudon Library v. Carter (1890), 38 W. R. 478). As to meaning of person or 
servant,” the cases cited in note (v) on p. 193, 'pos% may be consulted. 

(c) House Tax Act, 1808 (48 Geo. 3, o. 55), Sched. B, lilxemptionB, Case 5. 
As to caretakers of houses or tenements used for business or professional 
purposes, see p. 195, yoit. 

(d) Unoccupied houses as well as those which are occupied are to be entered 
on the assessment lists, and assessed by the Commissioners (see p. 187, ante), and 
according to the statutory provisions, exemption from the duty can be obtained 
only upon application to the Commissioners. But in practice where the conditions 
of exemption apply no such application is required. 

(e) House Tax Act, 1803 (43 Geo. 3, o. 161), s. 15. See He Cdyton (1820), 
8 rVice, 117. 

(/) House Tax Act, 1803 (43 Qeo. 3, o. 161), s. 15. 

Ig) House Tax Act, 1808 (48 Geo. 3, o. 55), Sched. A, r. 5, 

(h) Ibid . ; House Tax Act, 1825 (6 Geo. 4, o. 7), s. 2. 

(t) Ibid., 8. 2, 
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Sud-Seot. 2.— Crown Property, 

436. Any house belonging to His Majesty or any of the Royal 
Family, except the private estates of the Sovereign, and any public 
office for which the duties payable before 1808 had been paid by 
the Crown or out of the public revenue, is exempt from the duty, 
upon notice being given to the assessor {j ). 

The private estates of the Sovereign are subject to the duty as 
well as to other taxes, and they are paid out of the privy purse (/c). 

Sub-Sect. 3 . — ChariUihh Tmtitutiond. 

437. Any hospital, charity school, or house provided for the 
reception or relief of poor persons, is exempt from the duty upon 
notice being given to the assessor (/). 

Sub-Sect. 4 — PnmiHvs uad for liusiness Purpoees. 

438. The statutory rule which provides that shops and ware- 
houses attached to or communicating with a dwelling-house shall 
be valued therewith for the purposes of the inhabited house duty (m) 
was subject to two exemptions : — 

(1) An exemption is made in favour of warehouses and buildings 
upon or near adjoining wharfs, if occiijjied by wharfingers having 
dwelling-houses upon the wharfs for the residence of themselves 
and their servants employed thereon (?^). 

(2) Also in favour of such warehouses as are distinct and separate 
buildings and not part of the dwelling-house or of a shop attached 
thereto, but employed solely for the purpose of lodging goods, wares, 
and merchandise, or for carrying on some manufacture (notwith- 
standing that the same may adjoin to or have communication with 
the dwelling-house or shop (o)). 

The latter oxomptiou does not extend to the shops themselves, 
or to show'-rooms, however extensive, where goods are exposed for 
inspection and purchase by retail customers ( p)- 

A further exemption was granted {q) in the case of tenements 

(/) House Tax Act, 1808 (48 Qoo. 3, c. 35), Sched. B, Exemptions, Caso 1; 
House Tax Act, 1803 (43 Geo. 3, c. IGl), s. 17. As to Crown privilege in relation 
to taxation, see Goomber v. Perks Justices (1883), 9 App. Cus. 61 (a case decided 
upon the Income Tax Acts). See also titles Constitutional Law, Vol. VII., 
pp. 118 et aeq. ; Income Tax, Vol. XVI., pp. 631 et sea. 

(A;) See Crown Piivato Estates Act, 1862 (25 & 26Vict. o. 37) ; Grown Private 
Estates Act, 1873 (36 & 37 Viet. c. 61); and title Constitutional Law, 
Vol. VII., p. 277. 

(l) Houso Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, Case 4; House Tax Act, 
1803 (43 Geo. 3, c. 161), s. 17. The construction and scope of this exemption 
is discussed under title Guakities, Vol. IV., pp. 213, 214. 

(m) House Tax Act, 1808 (48 Geo. 3, o. 55), Sohed. B, r. 3 ; and see p. 184, 
ante. 

(n) Ibid. 

(o) Ibid. 

Ip) Re British and Foreign Bible Society (1875), 1 Tax Gas. 13; Maple 4k Co. 
V. WiUm (1901), 85 L. T. 229. 

(g) House Tax Act, 1817 (57 Geo. 3, c. 25), ss. 1, 2, as amended by Revenue 
Act, 1867 (30 & 31 Vict. c. 90), s. 25 ; and by Statute Law Revision Act, 1873 

g 6 & 37 Vict. 0 . 91), and Statute Law Revision Aot, 1890 (63 & 64 Viot. c. 33) ; 
ouse Tax Act, 1832 (2 & 3 Will. 4. o. U3). s. 3. 
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or builrlings, or parts of tenements or buildings, whicl^ having been 
previously occupied as dwelling-houses by persons who have since 
gone to reside in taxable dwelling-houses elsewhere, are used wholly 
as houses for trade (r) or as warehouses for lodging goods, or as 
shops or counting-houses, no person dwelling therein except in the 
daytime. 

The foregoing exemptions in relief of trade have been extended 
and to a considerable extent superseded by a more recent enact- 
ment («), which in two sub-sections extends exemptions to houses 
occupied for any purpose of trade or business, or of any profession 
or calling, and, under certain conditions, to single tenements in a 
house, if used for any of such purposes, or if unoccupied. The 
provisions are as follows : — 

Sub-sect. 1. Where any house, being one property, is divided into, 
and let in, different tenements, and any of such tenements 
are occupied solely for the purposes of any trade or business, 
or of any profession or calling by which the occupier seeks 
a livelihood or profit, or arc unoccupied, the person charge- 
able as occupier of the house is at liberty to give notice in 
writing at any time during the year of assessment, to the 
surveyor of taxes for the parish or ph-ce in which the house 
is situate, stating the facts; and after the receipt of such 
notice by the surveyor, the Commissioners acting in the 
execution of the Acts relating to the inhabited house duties 
are, upon proof of the facts to their satisfaction, to grant 
relief from the amount of duty charged in the assessment, 
so as to confine the same to the duty on the value at which 
the house should, in their opinion, have been assessed, if it 
had been a house comprising only the tenements other 
than those which are occupied as above mentioned or which 
are unoccupied (t). 

Sub-sect. 2. Every house or tenement which is occupied solely 
for the purposes of any trade or business or of any profession 
or calling by which the occupier seeks a livelihood or profit 
is to be exempted from the duty by the said Commissioners 


(r) As to tho moaning of “ trade ” nsed in a like ronnection in the Rovenue 
Act, 1869 (8‘J & 33 Vict. o. 14), s. 11 (ropealed), soe limhy v. Newaon (1875), 
L. R. 10 Exch. 3*22 ; Keem v. DMhioood (1877), 36 L. T. 215 ; Bank of India v. 
Wilaon (1877), 3 Ex. D. 108; Keen v. Fuller and Horsey (1877), 1 Tax Gas. 194 ; 
Scottish Widows' Fundv. Inland Remiue {Sdiciior) (1875), 2 B. (Ct. of Sess.) 394 ; 
Edinburgh Life Assurance Co. v. Inland Revenue {Solicitor) (1875), 2 R (Ct. of 
Sess.) 394; and also Re Scottish National Insurance Co. (1875), 1 Tax Gas. 11; 
Re Caledonian Fire and Life Insurance Co. (1875), 1 Tax Gas. 12. 

(a) Customs and Inland Revenue Act, 1878 (41 & 42 Vict. c. 15), s. 13 (repoal- 
ing the Revenue Act, 1869 (32 & 33 Yiot. c. 14), s. 11), which seems to have had 
the double object of extendmg the exemption hitherto oonfined to premises 
occupied for the purpose of any trade, and at the same time of remedying the 
grievance of owners of flats consequent on the decision in A.-Q. v. Mutual 
Tontine Westminster Chambers Association (1876), 1 Ex. D. 469, G. A., so far as 
that decision affected flats containing tenements any of which were occupied 
solely for the purposes of trade. See Grant v. Langston, [1900] A. G. 383, 
per Lord MackAoiiten, nt p. 395. 

(<) Customs and Inland Revenue Act, 1878 (41 A 42 Yict. o. 16), s. 13 (1). 
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upon proof of llie facts to thoii* satisfaction, and this exemp- 
tion is to take olTect although a servant or other person may 
dwell in such house or tenement for the protection thereof (m). 

The term “ servant ” here rneatia only a menial or domestic 
servant employed hy the occupiers ; and the expression “ other 
person ” means any person of a similar grade or description not 
otherwise employed by the occupier and engaged by him to dwell 
ill the house or tenement solely for its protection (r). 

439. These provisions have given rise to much litigation, and it 
cannot be said that the true construction is yet on all points clear, 
but it is conceived that the following propositions represent the 
result of the decisions: — 

1. Tn order to bring the case within sub-sect. 1, the whole or, 
at any rate, sulistaniially the whole house must be divided 
into separate tenements, and unless this is the case neither 
the landlord nor the occupier of any tenement therein can 
claim the exemption (a). 

12. The division contemplated is a structural division, or at any 
rate a physical division of a porm.inent nature (6). 

3. h’lirtlier, in order to bring the case within sub-sect 1, the entire 
house or, at any rate, substantially the whole must, in addi- 
tion, be either actually let in separate tenements at the time, 
or, at any rate, be habitually so lot. The fact of the landlord 
reserving any substantial part for his own use is fatal to 


(n) Customa and Inland llovunuo Act, 1878 (11 & 42 Viet. o. 15), e. 13 (2). 

(v) Giwtoma and Inliuid Kovouuo Act, 18SI (44 & 45 Viet. c. 12), 8. 2-I. 

before the of this lunondirif' provision, the e.xpn)s.sion “ servant or other 

person ” in fho Customs and Inland Kovoiuio A< t, 1878 (41 & •i2 Vict. c. 16), 
13 (2), wa 3 the subject of the following decisions which aro now no longer 
iliicctlv in point; — Yeioens v. NoaUa (1880), 6 Q. B. 1). 530, C. A. ; City Bank v. 
lAxal (1681), 47 L. T. 254; Woatten v. (1881), 47 L. T. a52 ; Re Ainalie 
f 18811, 1 Tax Gas. 342 ; Rol/e v. //ydc (1881), 6 Q,. B. D. 673; Cowan and 
han v. fnlmid Revmne, Scottish Widows' Fund v. Inland Revenue (1880), 7 R. 
^Gt. of Ses.s.) 491. 

(o) T^ondon and Westminaicr Bank v. Smith (1902), 87 L. T. 244, 246, H. L. ; 
Yorkshire Insurance Co. v. Clai/tan (1881), R Q. B. 1). 421, C. A. ; Chapman v. 
Royal Rank of Scotland (1881), 7 Q. B. J). 136; Russell v. CunUs (1881), 0 R 
(Gt. of Soss ) 261 ; Knight v. i\la)dvy (1905), 92 L. T. 506; Wahinghum {Lr/rd) v. 
Styles (1894), 3 Tax Gas. 247 ; Co^ke v. Brims (1883), 10 Li. (Ct. of Sess.) 1128 ; 
yishet V. M’/nnea, Maikemw and Lorkhcad, (1884), 11 li. (Ct. orSossO 1095; Clerk 
v. British [Anm Co. (1885), 12 R. (Ct. of Sess.) 11-33 ; Smiles y. Crooke (1886), 
13 R. (Ct. of Sess.) 730 ; Allan v. Miller (1889), 16 R. (Ct. of Sess.) 557 ; Grant 
V. Langston, [1900] A. C. 383; Union Bank of Scotland v. Inland Revenue 

3 F. (6t. of Sess.) 771; Murdochs v. Inland Revenue (1904), 7 F. (Ct. of Sess.) Ill; 
Nicholls v. Mahm, [1906] 1 K. B 272. 

(6) Chttpmaus. Royal Dank oj Srntl and, 8iij» a; Russell r. Couth, supra ; Oorke 
V. Rrtms, enpra ; Jloiidmot y. Home and Colonial Stores, [1896] 1 Q. B. 169. These 
oases Boeni to show that on;nnal strnotuial divishm between the tenements is 
not necessaiy ; that the sciewing up and barring of tho door of communication 
IS eufflcieiit ; that possibly heavy doois coiustantly kept locked and bolted might 
suffice (jnr Lord Bkampton in Lotnion and Wtslminaier Rank v. Smith, supra, 
at p. 246) ; but that a mere contractual division, or the shutting, or even locking 
of an ordinary door between two rooms would^ not satisfy the section. See, 
however, the observations of Philumore, J., in Knight v. Manlei/, supra, at 
p. 509. 

H.L. — XVII. 
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iho clnitn, whether on the part of the landlord or of any 
ocenpier (c). 

4. W here the conditions as re;;ardfl division and lotting]; are not 
fiiliillftd, the landlord or owner is chargeable with the duty 
for the entire house, including the parts occupied by his 
tenants (d). Where they are fulfilled, he is chargeable only 
in respect of sucli parts of the house as the exemption does 
not apply to (c). 

6. The two subsections are entirely separate and distinct, and 
an occupier is entitled to relief if his case comes within 
either of them(/'). 

6. W'hero two tenements under one roof are structurally separate 

from top to bottom, with separate entrances from the street, 
each tenement may constitute a house or tenement within 
suhscct. 2, and if cither tenement is occupied solely for 
the purposes of any trade, business, profession or calling, 
exemption from the duty may be claimed in respect of such 
tenement ; and this is the ( ase though one or both of such 
tenements are in the occupation of the owner (//). 

7, It seems that a self-contained Hat to whicli the occupier has 

access by a staircase in common \v,Lh the tenants of the 
other flats, the landlord having the key and the control 
of the staircase, is not a house or tenement within sub- 
sect, 2, and that an occupier using such Hat solely for the 
purposes of his trade, business, profession or calling, is not 
entitled to exemtition from the duty unless lie can bring his 
case within snbsccl. 1 (/i). 

(cj Limdon and M'estminsff-r Bauh v. Hrnith (1902), 87 L. T 214, LI. L ; 
Chtipman V. Rot/nl Bank of Svothud (1881), 7 Q. H. 1). IJJG, and th« other cases 
cited in note (a) on p. 198, ante; lloddimit v. Home and CofonuU Stuici, [ls9G] 
1 Q. P. 109. Intlio Scotti'ih coiirlsit h.is been hold that whcio the wliolo honso 

15 lot to one person, and the losseo siibhMs one part, which foims a solf-contHiupd 
tenomoiit, rotaining iho rc.st hinisolf for busino'^s pui poses, tho husmess promises 
are exempt (.Smtio. 1 T. CVon/.c (1880), 1811. (Ct. ofSoss.) 780 ; /liian v. /Vi/if >-(1889), 

16 E (Ct of Soas ) 1188). But theso o^acs seora to be inconsistmit with Hotldinot 
T. Ifume and Colonial Stores, supra, ami c.muot, it is submitted, be relied upon. 
If they are rightly decided it would apnear to follow that tho Iobsc.t of a house, 
for however long a term, is in a more favourable position us legaids exeuiption 
than the freeholder, and a sub- lessee of a tonomont in a more favourable 
position than an origirud lessee. 

{d) London and Weslminstc'^ Bank v. Smith, supra. Tlio case then falls within 
tho House Tax Act, 1808 (-18 Geo. 3, o. oo), Sehed. B. r. 6 ; see pp. 181. IS.j, ant-. 

(e) Customs and Inland Eevenue Act, 1878 (il & 42 Yict. c. lo), a 18(1); 
seo p. 192, ante. 

(/) Grant v. Langston, [1900] A. C. 383. 

(</) Grant v. Langston, supra, whore there was a building of two stories under 
ODO roof, and tho owner occupied the ground floor for his business as a licensed 
victualler, and the upper storey as his ilwclling-honso, tho two tenements 
being separate througlinut without intor-cornminiication and having separate 
entiances to the street, and it was held that the owner was entitled to exemp- 
tion in respect of his business promises under tho Customs and Inland Eovenue 
Act. 1878 (41 & 42 Viet. c. 15), s. 18 (2); seo p. 192, ante. And see Chapman 
V. Royal Bank of S' otland, supra. 

ih) London and ll'e.s/mj’nater Bank v. Smith, supra; Yorkshire Insurance Go. 
T. Clayton (1881), 8 Q. B. D. 421, 0. A. The commou staircase seems to be tho 
cireumatance which differontiatoa flats such as those which were in question 
in the case of Wahingham {Lord) v. Stifles (1894), 3 Tax Pas. 247, from the 
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8. If more than one person thus dwells in the house in the capacity 
of caretaker, tlio beiielio tue exemption is taken away (i) ; 
and whether tlie caretaker be a servant or “ other person,” 
he must dwell in the house for its protection, and if he 
dwell there for other purposes also, the benefit of the 
exemption is taken a^^ay (h). 

Suu-Sect. 5. — Jlonses med for PiO'idtttg Separate Dwellinge, 

440. A house which, so far as it is used as a dwelling-house, is 
used for the sole purpose of providing separate dwellings, is to be 
dealt with as follows (Z) : — 

(1) The value of any dv\Gimig therein of an annual value of 
below iJ20 is to be excluded from valuation. 

(2) The rate of duty in respect of any dwelling therein of an 
annual value of ii20. but not exceeding £10, is to be reduced to 

(.3) The rate of duty in respect of any dwelling therein of an 
annual value oxceoding £10, but not exceeding £G0, is to be 
reduced to Cut. 

The exemption and the ahalement B\)ecifiGd in (1) and (2r) 
respectively are not to take effect (7«), except upon production of a 
certificate of the medical officer of health for the district (a), to the 
effect that the house is so constructed as to afford suitable accom- 
modation for each of the families or persons inhabiting it, and that 
due provision is made for their requirements. 

The medical olVicor is, upon request by the poison who would be 
liable to pay the house duty, to examine the house, for the purfiose 
of ascertaining whether such ceitilicate can piopeily be givon, and, 
if so, to certily accordingly (o). 


toiionujiils in (haul v. / [IJiOO] A. 0. SSo !,i>ndon and Wcuftmvstcr 

Jinrdf V. Smith (llioj), 87 L. T. H. L., per J,oi(l Champion, atp. 218). Tho 
projioMtion ill tlio toxt cannot, however, bo lej^JiiJcd a« indispiifablo having 
regard to Lord Davsy’s expiesMion of opaiitui ui iho case of Uiaut v. l.aiujston, 
BV]>ra, atp. SOT, thit Ihe woid " toMeinoiit ” must have the same moaning in 
the Cuatoins iinil Jnl.md Revenue Act, 1878 (41 & 42 Vict. c. l'>), 8 IS (2), as 
it has ill fl. 13 (1) (ihid ). It is to bo reiuaiked, however, that if this be so, the 
Ciindilion ns regaids letling in s. 13 (1) {tbid.) would apjioar to bo inopeinlivo, 
since an occupier for business purposes of a dividwl tenement, who is exeludeh 
from claiming exemjitiou under s. 13 (1) {ihd) by reason of the whole house 
not being lot, would bo exempt under a. 13 (2) {ibtd.). 

(«■) Wtijutlin Wayali JSSo), 14 Q. 11 D 838. But see Inland Itevtmie v. 
Standard Life AaBurarue Co. (1894), 21 R. (Ut. of ScbS.) 820, whore Uiis doci.'^ion 
IS doubted by Loi J Adam. 

(k) Inland liei'e.nue v. Standard TAfe Asauiance Co., supra; Lambton v. Kerr 
[1893] 2 Q. H. 233 ; London l.ihiary v. Carter (1890), 38 W. R. 478 ; Smdes v. 
Merchant Co. of Kdinbuiyh (1889), 2 Tax Cas. 533; London and Wtatnnnster 
Bank v. Smith, snyia, mid for cases pievums to tlio amondiiig Act, OustoiiiB 
and Inland Revenue Act, 1S81 (^4 & 45 Viot. c. 12), see note (v), p. 193, 
ante. 

(J) Revenue Act, 1903 (3 Edw. 7, c. 40, ss. 11, 17, and Sclied. For the 
purpose of this Act, the otherwise repealed Customs and Inland Revenue Act. 
1890 (53 & 54 Vict. c. 8). s. 28 (2), lomains in buce. See also the Oustoma and 
Inland Revonuo Act, 1891 (54 & 55 Vhet. o. 25), s. 4 (2). 

(m) Revenue Act, 1903 (3 Edw. 7, c. 46), s. 11 (2). 

(«) See title Public Health and Local Administh.ation. 

p;; Customs and Inland Revenue Act, 1890 (53 & 51 Vict. c. 8), s. 26 (2). 
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If the authority is of opinion that the duties which would 
devolve on the medical officer could not be performed by him 
without interference with the due iDorformance of his ordinary 
duties, it may appoint some other legally qualified medical prac- 
titioner, having the same qualification, to act in his place, whose 
certificate shall have the same effect (p). 

441. In order to entitle a particular dwelling to exemption, or 
abatement, it would seem that it is not necessary that there should 
be a structural division of each set of rooms from the others. A set 
of rooms consisting of a bedroom, sitting-room and kitchen opening 
upon a landing, the lodger having the use, in common with other 
lodgers, of the front entrance and hall, is entitled to the exemption 
or abatement (q). Cubicles, however, provided for sleeping only, 
the inmates having access in common to adjoining dining-rooms, 
reading-rooms and kitchens, are not separate dwellings outitlcd to 
exemption or abatement (r). 

If any one of the tenements is used as a shop as well as a dwelling- 
house, the exemption or abatement is excluded as regards llie whole 
house («). 


(p) Customs and Inland Eevonue Act, ISOO (.>3 it .34 Vict. c. 8), s, ll(j ['2). 
(<l) Seaman v. Lee (1899), 68 L. J. (q. b.) 593. 

(r) London County Council y. Cook, [1906] 1 K. B. 278. 

(<) Jlillman v. x^nkeraon (1906), 96 L. T. 4.32. 
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„ Boundaries, Fences, and Party 
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Designs. 

- „ Building Contracts, Engineers and 

Arohiteotb. 
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For Fences - - - - 

Inventions - - - 

Ltbellous Statements 
Mortgagors and Mvrt^ 
gayets _ _ > 

Nuisance - _ . 

Partners - - . 

Party Walls - - - 

» 

Patent Rights - 
Prtyperty in Unpublishtd 
Writings - - - 

Restrictive Injunction 
fliyJit of Way- 
T rade Marks - - - 
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See title Boundaries, Fences, and Party 
Walls. 

„ Pateni's. 

„ Libel and Slander. 

Mortgage. 

Nuisance. 

,, Partnership. 

Boundaries, Pences, and Party 
Walw. 

,, Patents. 

Copyright and Literary Property. 
,, Specific Perform ance. 

„ EasemeaNts and I’rofits a Prendre. 
„ Trade Marks, Trade Names, and 
Designs. 

,, Real Property and Ohai'iels Real. 


Part I. — Nature of Remedy and 
Jurisdiction. 

Sect. 1. — Ilesirictice iind yiandatory Injunctions. 

442. An injunction is a judicial process whereby a party is 
ordered to retrain from doing or to do a particular act or thing. 
In the former case it is called a restrictive injunction, and in the 
latter a mandatory injunction (//). 

Formerly the Court of Cluinccry would not direct the performance 
of a positive act, but by reslriiming a defendant from allowing 
things to remain as they were, as, for example, from allowing 
buildings to remain on land, indirectly accomplished the samo 
result. An order so framed was called a mandatory order; but 
now all mandatory injunctions are in the direct mandatory form, 
and not in the indirect form hitliorto UBed(/y). There is now no 


(oj As to tlio nature and extent of the equitable remedy by way of injunction, 
see title Equity, Vol. XIII., yp.4Q et s&f. An injunction was formerly enforced 
by means of a writ of injunction, but writs of injunction have now been abolished 
and an injunction is by judgment or order, but any such judgment or order 
has the same effect as a wiit of injunction previously haa (R. S. (! , Drd. oO, 
r. 11). 

[b) Jackson v. Normanby Brick Co., [1899] 1 Cb. 438, C. A. ; and see Guinness 
V. Fitzsimons {1884), 13 L. R Jr. 71 (where a mandatoiy injunction to an evicted 
tenant to remove timber was granted in the direct foim); Bid well v. Holdon 
(1890), 03 L. T. 104 (where North, J., made the order in the direct form in 
order that any danger of misapprehension ini;.ht be avoided on the part of the 
defendant, who was in a humble position in life) ; see uI.-hO Davies v. Oas Light 
and Coke Co., [1909] 1 Ch. 708, 0. A. If a mandatory miunction in the negative 
form formerly in use is obtained, it c-an be enforced by obtaining a supplemental 
order fixing a time for compliance, and then moving for an attachment or 


Definition of 
injunction. 


Jurisdiction 
to giant 
mandatory 
injunctionB. 
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skct. 1. question as to the jurisdiction of the court to grant mandatory 
Restrictlva injiinciions, and where the court is satisfied that a substantial 
and wrong has been done and there has been no delay or acquiescence, 

Mandatory it will, in a proper case, not hesitate to grant a mandatory 
IqjimctlonB. injunction (c). 

Shot. 2. — Perj)ctual and Intarloculory Injunctions, 

Peruetaal 443. A perpetual injunction is based on a final determination 
injunction. of the rights of the imrties, and is intended permanently to 
prevent infringement of those rights and obviate the neces- 
sity of bringing action after action in respect of every such 
infringement {d). 

Does not run 444. An injunction, being personal, docs not run with the 
with land. land («). 

Interlocutory 445. The object of an interlocutory or interim injunction is to 
injunction. preserve matteis m statu quo, until the case can be tried (/). Such 

an injunction, therefore, only continues in force until the hearing of 
the cause, or until further order, when, as is usually the case, the 
order is so framed. It cannot be consid'^red in argument as 
affecting the ultimate decision of a cause (/;). In granting an 
interlocutory injunction the court acts in aid of the legal right, on 
the principle of preserving property until a legal decision can be 
had on the rights of the parties (/O- It does not assume finally to 
dispose of the legal right (i), and will only impose such restraint as 
may suffice to stop the mischief complained of, or, where the object 
is to stay further injury, to keep things as they are at the 
moment (/c). Such an injunction is in efiect a substitute for the 


oommittal (see p. 291, post), upon proof of personal service of both orders 
(Mansell v, Jones, [1905] W. N. 168, 0. A.; Smith v. Smtlh (1875), L. K. 20 
Kq. 500 ; Hermann Looq v. Bean (1884), 26 Ch. D. 306, 314, 0. A.}. It has been 
said tliut tho power of granting mandatory injunctions must bo exeycised with 
tho greatest possible care (Isenhtrg v. East Indta House Estate Vo. (1863), 3 
De O. J. & Sm. 263, ^ler Lord Westbury, L.O., at p. 272), but oyeiy injunc- 
tion, whether restnetive or mandatory, ought to oe granted with core au«i 
caution, and no more care or caution is required in the case of a mandatory 
injunction than a restnetive injunction (Smith v. Smith, supra, per Jessel, 
M.R., at p. 604 ; see Laurrence v. Horto, (1890), 59 L. J. (cn.) 440). 

(r) Smith V. Smith, supra; Shiel v. Qodfny Jc Co., [1893] W. N. 115. As to 
the protection of contractual rights by a restrictive or mandatory injunction, 
see p. 235, 

(d) See Imperial Qas Light and Coke Co. (Dirertors) v. Broadbent (1859), 7 H. L. 
Cas. COO. 

(e) A.-O. V. Birmingham, Tame, and Rea Drainage Board (1881), 17 Ch. D. 
685. 0. A.; A.-G. v. Dorking Union Guardians (\88'1), 20 Ch. V. 696, C. A. 

(/) IHimpton v. SpiUer (1876), 4 Ch. D. 286, 289, C. A.; Blaae Point Syndi- 
cate, Ltd. V. Eastern Concesaione, Ltd. (1898), 79 L, T. 658, 662. As to inteiim 
orders, see p. 277, post. 

(g) Drew v. Harman (1818), 5 Price, 319, 322. 

\)i) Saunders v. Smith (1838), 3 My. & Cr. 711; Hilton v. Granville (Earl) 
(1841), Or. & Ph. 283, 292. 

(*) Harman v. Jones (1841), Cr. & Ph. 299; Preston v. Luck (1884), 27 Ch. D. 
497. 606, 0. A. 

(k) BUikemore v. Glamorganshire Canal Navigation (1832), 1 My. ft K. 154, 
186; Ha/rman v. Jones, supra. 
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damages which might be assessed for the period between the issuing 
of the writ and the trial (1) ; and so a claim for such an injunction 
may be joined with a claim for the possession of land, though 
probably a claim for a perpetual injunction could not be so joined 
without leave (m). 


(Sect. 3. — Ancillary Accounts. 

446. Where a man establishes his right to a perpetual injunc- 
tion, the court will also* where the case so requires, give him an 
account, that his remedy may be complete (n) ; but before the 
Judicature Acts, if for any reason the injunction was refused, there 
could be no account, for there was nothing to which the juris- 
diction of equity could attach, the right to an account being 
dependent on the right to the injunction (o). The right to an 
account may be lost by delay (a), even though an injunction is 
granted (6). The account is limited to the actual profits made by 
the wrongdoer, and cannot be extended so as to cover the damage 
sustained by reason of merely tortious acts unaccompanied by 
profit (c). The account will be limited to a period of six years before 
the date of the commencement of the action (d). 

447. Where a doubt exists as to the legal right, and especially 
when an injunction might be a groat hardship on the defendant, 
an interlocutory injunction will be refused, on the defendant 
undertaking to keep an account (<?). 


(0 Head V. Woitott, [1893] 2 Ch. 171, 174. 

(m) Ibid.; E. S, 0., Ord, 18, r. 2; but me Kendrick v. RuberU (1882), 46 
L. T. 69 

(n) Daily v. Taylor (1829), 1 Russ. & M. 73; Smith, v. London and South 
Western Rad. Co. (18-54), Kay, 408; I*} ice's Patent Candle Go. v. Bauwm's Patent 
CandU Co. (1868), 4 K. & J. 727. 

(o) I bid. In Price's Patent Candle Co. y.Dauwen'a Patent Candle Co.^ su^ra, the 
iiilo was held equally applicable, although the ground for l ofusiug the injunction 
in that case was that theie was nothing left upon which it could operate, the 
eu»ck of the defendants, in respect of which the injunction was eougnt, having 
been sold before the hearing, lii the case of mines, however, an account may 
be had even though no injunction would lie {Parrott v. Palmer (1834), 3 
My. & K. 632, 612). Damages caunot be given as well as an account, see 
p. 216, post. 

(a) Parrott v. Palmer, supra. 

(i) Harrison v. Taylor (1865), 11 Jur. (n. s.) 408. 

(c) Colburn v. 3tmnw (1843), 2 Hare, 543, 560 ; Powell v. Aiken (1858), 4 X. & J. 
343, 351 ; Muddock t. Blackwood, [1898] 1 Ch. 58. 

(d) Crosaley v. Derby Oas Light Co. (1834), 4 L. J, (cii.) 25 ; Dean v, Thwaitr 
([1865), 21 Beay. 621 ; but the account would not be so limited in a case of fraud 
in which steps were taken to secure secrecy and prevent discovery {Dean y. 
Thwaite, supra; Du Hi Coal Mining Co. v. Oskome, [1899] A 0. 351, K 0.). As 
to the difficulties which sometimes arise in working out a decree for an account, 
in consequence of which an arrangement or compromise is often come to, see 
Crosiey v. Derby Oas- Light Co. (1838), 3 My. & Or. 428. 

(«) Bramwell v. Hak/mb (1836), 3 My. & Or. 737, 739 ; Saunders v. Smith 
(1838). 3 My. & Or. 711, 738 ; SpottiawoMs r. Clarks (1846), 2 Ph. 154 (cases of 
copyright); Morgan v. Seaivard (1836), 1 Web, Pat. Cas. 167 ; Heilson v. Thomp- 
son and Forman (1840), 1 Web. Pat. Cixb. 275, 286 ; Clarhs v. Hiehols (1695), 12 
& P. 0. 310; Holophane, Ltd., O'Olery and Davis v. PereTid (O.) ds Co., Ltd. 
(1897), 15 B. P. 0. 18. The plaintifE is entitled to a formal undertaking to 
account f Thomson y. Hughes (1890), 7 B. P, 0. 71, 76). 


Saot. 8. 

Perpetoal 
and Inter- 
locutory 
iRfonctions. 


Accounts. 


Where doubt 
exists. 
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448 . An account may also be ordered to be kept when an 
interlocutory injunction is refused (/), or when an injunction is 
stayed pending an appeal (g). 

Sect. 4. — Jurisdiction. 

449 . The power to grant an injunction docs not depend upon the 
existence of property. Independently of any question as to the 
right at law, the Court of Chancery had an original and indepen- 
dent jurisdiction to prevent what it consideied an injury, whether 
arising from a violation of an unquestionable right or from a 
breach of contract or confidence (/i). 

450 . The jurisdiction to grant relief by way of injunction was 
formerly only exercisable by the Court of Chancery (i), but courts 
of common law were empowered to grant injunctions in certain 
cases (A), and the jurisdiction of the Court of Chancery and the 
common law courts having been transferred (/) to the High Court 
of Justice, every branch of the court has now, therefore, jurisdiction 
to grant injunctions in all cases in which courts of equity or 
common law could formerly grant such relief (w). 

451 . It has also boon specially provided i i) that an injunction 
by interlocutory order (o) may bo granted in all cases in which it 
appears to the court to be just or convenient that such order shall 
he made ; and that any such order may he made unconditionally or 
upon such terms and conditions as the court shall think just. 

This provision did not alter the piinciples upon which the court 
acted in granting injunctions ( p), but was intended only to do 


(/) Seo p. 222, post. 

[</) Kaye V. (Vmhb «£ Sons (1886), 4 II. P. C. 23. 

\h\ Albtrt {Prvice) v. Slrantfe (18-19), 1 Mac. & G. 25 ; roUnrd v. Pliotoyniphic 
Co. (1888), 40 Ch. D. 315, 354 ; and see Goodesony. Gullatni (I'm), 2 Dick. 455, 
as to the origin and extent of the jurisdiction ; see also p. 255, post. 

(t) As to the juiibdiction generally and the cases in which the courts exer- 
cised jurisdiction in respoct of injunctions before 1875, sou title Eq’.utv, 
Vol. XI II., pp. 46 65. 

{k) The ciiuits of common law could giant injiinclions in the case of patent 
under the Patent Daw Amendment Act, 1852 (15 A 16 Vn t. c 83), repealed by 
the Patents, Designs, and Trade MarKs Act, 1883 (46 A 47 Vict. c. 67). See 
also title Equity, Vol. Xlll., p 61. 

(/) By the Judicatuie Act, 18J3 (36 & 37 Vict o. 66), s. 16. 

\m) lieddow v. Beddow (1878), 9 C’h. D. 89, 93. This jurisdiction is practically 
unlimited, except for the fact that it can only be exercised where it is nght or 
just to do so; 'but what is right or just must be decided not by the caprice of 
the judge, but according to sufficient legal reasons or on settled legal principles 

(»i) Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 25 (8). As to the latter part 
of this provision, dealing with applications for injunctions before, at, or after the 
hearing, in the case of any threatened or apprehended waste or trespass, see 
pp. 232, 233. pi>st. 

(o) These woids are not confined in their meaning to an order made between 
wnt and final judgment, but mean an order other tnan a final judgment in an 
action, whether made before judgment or after {Smith v. Cowdl (1880), 6 
a B. D. 76, 0. A.). 

(p) FUAcher v. Bodgers (1878), 27 W. R. 97, C. A. ; Day v. Brownrigg (1878), 
10 Uh. D. 294, 307, 0. A. ; QasMn v. Balls (1879). 13 Oh. D. 324, 0. A. 



Part I.— Nature op Remedy and JuRisDicrroN. 


away with certain technical dilhculties with respect to injunc- 
tions ({/). It did not enlarge the jurisdiction of the court so as to 
enable it to grant an injunction in a case in which, before the 
provision came into force, there was no legal right on the one side 
or no legal liability on the other at law or in equity (r). It did, 
however, give to the court power, when dealing with legal rights 
which were under its jurisdiction independently of this provision, 
if it should think it just or convenient, to superadd to what would 
have been previously the remedy, a remedy by way of injunction (a); 
and now, therefore, whenever a legal right, which can he asserted 
either at law or in equity, does exist, then, whatever the previous 
practice may have been, tlie court is enabled by virtue of this 
provision, in a proper case, to grant an injunction to protect that 
right (6). 

The words “ just or convenient ” in the above provision must be 
read “ just as well as convenient ” (c). They do not mean that the 
court can grant an injunction simjily because the court thinks it 
convenient, but mean that the court should grant an injunction for 
the protection of riglits or the prevention of injury according to 
legal principles (d). They confer no arbitrary nor unregulated 
discretion on the court, and do not authorise it to invent new 
modes of enforcing judgments in substitution for the ordinary 
modes (e). 

452. It is also provided that in any cause or matter in which 
an injunction has been or might have been claimed, the plaintiff 
may, before or after judgment, apply for an injunction to restrain 
the defendant from the repetition or continuance of the wrongful 
act or breach of contract complained of, or from the commission 
of any injury or breach of contract of a like kind relating to the 
same property or right, or arising out of the same contract ; and 


(q) FUtrhf-r V. BiuJqer'i (1878), 27 W. R. 97, U. A. 

(r) North London Rail. Co. v. Great Northern Rail. Co. (1883), 11 Q. B. D. .?0, 

C. A; Kitts V. [1895] 1 Q. B. 253, U. A.; and see Dicks v. Brooks (1880), 

15 Ch. D. 22, per Bacox, V.-O., at p. 25 ; but see contia, Thomas v. Williams 
(1880), 14 Ch. D. 864, per FuY, J., at p. 87J. It has dualt only with the pro- 
ceduie and not witli juri.'sdiction at all {North London Rad. Co. v. (heat Northern 
Rail. Co , supra, per Hrett, L J , at p. 36) 

(a) Noith J.ondon Rad. Co. v. (h eat NoHhern Rad. Co., supra, per CoTTOX, 
L J., at p. 39. 

{b) Cork (hrporation v. Rwney (1881), 7 L. R. Tr. 191, 200; North London 
Rad. Co.\. Great Northein Rail, C<> , supra; Richardsuii v. Methln/ School Board, 
[1893] 3 Ch. 510 ; Cummins v. Perkins, [1899] 1 Ch. 16 20, C. A ; and see 
fledJeif V. Bates (1880), 13 Ch. F>. 498 ; Smith v. Cowell (1880), 6 Q B. D. 75, 
78, C. A.; AsUztty. Southomptoi Gorporatum (18SO), 16 Ch. D. 143; Stannard 
V, St. Odes, Cumhirn eil, Vestry (1882), 20 Ch. D. 190, 0. A. The prpro^rative of 
the Crown to intervene m actions affecting the rights and revenutt of the 
sovereign has not been affected by the Judicature Acts (see A.-(}. v. Constable 
(1879). 4 Kx. T). 172). The revenue side of the King’s Bench Division is the 
proper tribunal for these matters {Stanley {Lord) v. Wdd ifc Son, [1900] 1 Q. B. 
256, C. A ). 

(f) Day V. Brownriqq (1873), 10 Ch. D. 294, 0. A. ; and see Beddow v. Beddow 
(1878), 9 Ch. D. 89. 93. 

{d) Beddow V. Beuldow, eupra, at p. 93 ; AslaU y. Souihampiem (Jorpwation 
(1880), 16 Ch. D. 143, 148. 

(e) Harris y. Beauchamp Brothers, [1894] 1 Q. B. 801, 808, 0. Au 
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Sect. 4. 
Jurisdiction. 
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may be 
granted by 
county courts. 


Where a 
statute 
proTfdes a 
particular 
reined V. 


The court acts 
tn persvaam. 


the court may grant the injunction either upon or without terms, 
as may be juBt(/’). 

453. Injunctions, both perpetual (/y) and interlocutory (/t), can 
be granted by the county court (t) in cases within its jurisdic- 
tion (4;). Whore an injunction and damages are granted by the 
county court, an appeal lies without leave against the granting of the 
injunction only, as distinct from the damages (Z). 

454. Where a statute provides a particular remedy for the 
infringement of a right thereby created (m)' or existing at common 
law (n), the jurisdiction of the court to protect the right by injunction 
is not excluded unless the statute expressly or by necessary implica- 
tion so provides (o) ; but where the legislature has pointed out a 
special tribunal, another court will not, as a general rule, restrain 
proceedings before it by injunction (p). 

455. In granting an injunction the court acts in personam {q), 
and will not suffer anyone within its reach to do what is contrary 
to its notions of equity, merely because the act to be done may 
be ill point of locality beyond its jurisdiction (r). 

(/) R. 8. 0., Ord. OO, r. 12 ; andaslo intorlncutory ii junctious, see p. 2\*l,po6t, 

(ff) Martin v. Jiaunister (1879), 4 ti. B. D. 491, 0. A. 

{h) Richards v. Cullerne (1881), 7 Q. B. D. 628, 0. A. 

J*) Judicature Act, 1873 (36 & 37 Viet o. 66), s. 89. 

(A) Generally, as to tho jurisdiction of the county court to grant an injunc- 
tion, see title COUNTY Courts, Vol. VIII., pp. 433, o04, 692. 

(i) Brune v. James, [1898] 1 Q. B. 417; and see title CouNTV COURTS, 
Vol. VIII., p. 602. 

(wi) CoojMir V. WhiWntjham (1880), 15 Ch. D. 601. 

fn) Stevens v. Chown^ Stevens v. Clark [1901] 1 Ch. 894. 

(o) See cases cited in notes (7»), ^n), «w/>ra, and A.-G. v. Ashhorne Recreation 
Ground Co., [1903] 1 Ch. 101; Ytynskire Miners* Association v. Howden, [1005] 
A. C. 256, 280; A.-G. v. Wimbledon House EsUiie Co., Ltd., [1904] 2 Ch. 34; 
CarUon Illustrators v. Coleman & Co., Ltd., [1911] 1 K. B. 771, 782 (penalty 
for past breaches and injunction against future breaches). As to joining the 
Attorney-General, see Deoouport Corporation v. Tozer, [1902] 2 Ch. 182 ; 
affirmed, [1903] 1 Ch. 759, C. A. ; A,-Q. v. Pontypridd Waterworks Co., [1908] 

1 Ch. 388. 

{p) Stannard v. St. Giles, Camheiwell, Vestry (1882), 20 Ch. D. 190, C. A. ; 
Grand Junction Wateiworlcs Co. v. Hampton Urban Council, [1898] 2 Ch. 331 ; 
Merrick v. Liverpool Corporation, [1910] 2 Ch. 449 ; and see p. 262, post. In 
Hayward v. East London Waterworks Co. (1884), 28 Ch. T). 138, the court 
declined to restrain the defendants from cutting off the 'water supply from tho 
plaintii^s house, on the plaintiff refusing to give an undertaking to commence 
proceedings with due speed before justices for the settlement of the dispute 
between him and the defendants, in accordance 'with the provisions of the 
Waterworks Clauses Act, .1847 (10 & 11 Viet. c. 17), s. 68. 

(g) Hope V. Carnegie (l.) (1868), L. B. 7 Eq. 264. As to restraining foreign 
proceedings, see pp. 263 et seq., post. 

(r) Carron Iron Co. v. Macfaren (1855), 6 H. L. Gas. 416. As to the grounds 
of the court’s jurisdiction, and the effect thereof upon land abroad, seo, 
generally, titles Conflict of Laws, Vol. VI., pp. 202 et seq., 244 et seq., 284, 
300 ; Equity, Vol. XIII., pp. 48, 66. The court will not make a decree to 
give effect to contractual lights relating to immovables which the lex rei sites 
treats as incapable of creation {Bank of Africa, Ltd. v. Cohen, [1909] 2 Ch. 129, 
0. A. ; and seo M'llwraith v. Smiley (1892), 8 T. L. R. 690, C. A. ; and title 
CoNFLiOT OF Laws, Vol. VI., pp. 238, 242. As to contracts illegal by English 
law, see ibid., p. 244; and oonmare Austria {Emperor) v. Day ana Kossuth 
(1861), 3 Be G. F. & J. 217, 242, (J. A., where an injunction was granted at the 
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A suit instifciitod niorely to support political power and 
prerojiiitive will not lie entortiiinod, but a foreign sovereign may sue 
and can oiitain an injunction for a wrong done to him by an 
English subject, unauthorised by the English Government, in 
respect of property belonging to him, either in his individual 
or corporate capacity (s). 

The court has no jurisdiction to enforce or give relief against the 
breach of an engagement entered into with a foreign Government (f), 
oven against the property of such Government in this country (w), 
nor to grant an injunction against a foreign ambassador who does 
not submit himself to the jurisdiction of the court (o), nor to prevent 
a foreign sovereign from removing his property in this country (6). 

A man cannot be restrained from applying to a foreign sovereign 
for a concession nor, if the concession is granted, from using the 
grant made by the same authority, and the fact that the concession 
HO granted is inconsistent with one previously granted makes no 
difference (c). 


Sect. 4. 
Jailsdiotloji. 

The court will 
not Interfere 
In political 
matters. 

No jurisdic- 
tion against 
foreign 
Government, 


456. In a proper case an injunclion will be granted to restrain injunction 
a department of the British Government from doing a mere Q^JJ^mment 
ministerial act, if it does not involve an interference with the public department, 
duty of the department (rZ). 

On the principle that the court in granting an injunction acts in Application 
personam^ an application to Parliament could bo restrained in a 
proper caso(<}), hut a proper case for the purpose does not often JJJJained, 
occur (/). 

457. The court luis no jurisdiction to prevent the commission Matters 
of acts which are merely criminal or illegal, and do not affect any 
rights of property (y). If, however, the criminal or illegal act megai. 
involves an injury to property, the court can interfere on the 
ground of injury toiiropcrty {h). 


Hint of the Emperor of Aiistria to if'strain tho manufacture and circulation of 
f|) irious iiotps. 

Austria {Emjicnn) v. i)arj and Kossuth (1861), 3 De G. P. & J. 217, 0. A. 

[t) GUidsti/ne v. Ottoman Bank 1 Hem. & M. 505. 

tu) Smith V. Wrguelin (1869), L. R. 8 Eq. 108 ; Twycross Dreyfus (1877), b 

Oh. D. 605, G. A. 

{a) Gladstone v. Miisurus Bey (1862), 1 Hem. A M. 405, 604. 

(6) KaioMCJtr V. Krupp (1878), 9 Ch. D. 351, C. A., nor will he lose hill 

li^ts by submitting to be made a defondaut in an action for the purpose of 
obtaining his propeity 

(c) Gladstone v. Ottoman Bank, supra. 

(d) EllU V. Grey {Earl) (1833), 6 Sim. 214, 223. 

(e) Storkton and Hartlepool Bail. Co. v. Leeds and Thirsk and Ctarence BaiL 
Cos. (1848), 2 Ph. 666; Heathrote v. North Staffordshire Rail. Co. (1850), 2 
Mac. & O. 100, 109; and see IVarey. Gi and Junction Water Worls Co. (1831), 2 
Russ. & M. 170. 

(/) Ili’tit/icofe V. North Staffordshire Bail. Co., supra; Steele v. North Mitro- 
politau Bail. Co. (1807), 2 Ch. Af)p. 237 ; Be Lor/don, Chatham and Dover Rail- 
way Arrov'iement AH, 1867, Ex parte London, Chatham and Dover Rail. Co. 
(1860), 20 L. T. 718, C. A. 

(17) A.-O. V. Sheffield Gas Consumers Co. (1853), 3 Do G. M. & G. 304, 820, 
C. A. ; Austria {Emperor) v. Day ami Kossuth, supra, at pp. 250, 253. 

(A) Ihid.; Macaulay v. Shackell (1827), 1 Bli. (N. s.) 06, 127, H. L. ; Springhead 
Spinning Co. v. Riley (1868), L. E. 6 Eq. 551. 
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Injunction. 


Part II. — General Conditions of Relief by 

Injunction. 

Sect. 1 . — Perpetual Injunction, 

Perpetual 

Injunciion. Sub-Sect. l.—In General. 

Perpefual 458. As a general rule, before a perpetual injunction can be 

njunction. granted, the party applying must est:il)li.sli his legal right (i), but 
as soon as he has establislied his legal right and shown that it has 
been violated, then, unless there is something special in the case, 
he is entitled, as of course, to a peipeiual injunction to prevent 
the recurrence of the violation {n). The injunction may be granted 
even though no damage has been cau.sod (/>), and though the 
injury complained of has ceased after action brought, but bofoie 
trial (c) ; but in the latter case the court can, in the exercise of its 
discretion, refuse to interfere (d). It is not necessary to apply in 
the first instance for an intcrlocutoiy injunction (c). 

A peipetual injunction cannot, as a rule, be granted before the 
hearmg(./), but where, as is often the cai-c, on amotion for an 
interlocutory injunction (c/), the parties agree that the motion shall 


(«) i^poUiHwnt de y . Glayh' (18-11}), 2 Pli. l.cl . Impetvil Gan IjUfhi nnd (uu-e Go. 
{Dtredors) v. Uroadherd 7 II. L. Caa <>00. lOvon botore th») Judicatiiio 

Acts a Couit of Chaniei y coxild (lotenniric ilio (pic-^tion mid giant a peipetual 
injunction without icipnring tlio pluiiitilf first to establish hif. iiglit at law, if a 
case was piesentcd which sati'-lied iho couit that such a coiii.se, if .idopled, would 
do justice between the paities {Bacon v Jones (1839), 4 My. A’ Cr. 433, 43(), 4.J7 ; 
Pvtts V. (18-54), 2 Diew. 272; and see Oraieltj v. Barnard (1874), L. 11. 18 
Eq. 518 (where the quostiou of law was decided on the motion, ou the ground 
that the effect of leaving it to the heaiiiig would be to luin one of the parties) ). 
As a general rule, however, whore the plaintUrp legal right was di-piited, the 
court would not grant a perpetual injunction without jaitting the pbuntitf to 
establish his right at law {Motley v. JJownman (1837), 3 My. & Cr. 1, 14, 17; 
Bramwe.ll v. IJalcomb (1836), 3 My. & Cr. 737 ; liar man v. c/onea (iSll), Cr. APh 
■,i99; Nai'tun y. N tell oils (18.58), 4K & J. 475; Cardiff Corporation v. Cardi.p 
Waterworks Co. (1869), 4 I)e G. & J. 690, C. A..), unless theie was no possible 
defence or no conflict of evidence whatever {Eadeny. Firth (1803), 1 Hem. & M. 
573), or the circumstances of the case w'ore verv .spcti.il fas in Bacon v. Jones, 
supra, l‘otf<i V. fai'i/, siijia, and Grarrhj v. Barnaul, supra). 

{a) Imperial Gas Lajht and Col.e <h. {IhrcAtors) v. Brondhent, supra, at p 012; 
Fnllwood V. Fulh'ood (187.S), 9 Ch. D. 170, Marlin v. I'rtre, [1894] 1 Ch 270, 
286, C. A. Tor this pnrp,ueo the award of nn arlatrator is equivalent to a veulict 
{Imperial Gas Light and Coke Co. {Du prior s) v. Brotidlant, svfirn). 

{b) Pennington v. Brinsop Hall < oal Co (1877), 5 Ch. D. 769; Jones v. 
[Aanricst Urban Courier!, [1911] 1 Oh. 393, 402. 

(c) Cluster {lhan and Chni'tir) y. SmeUtvg Corporation, Ltd. (1901), 8.5 b. T. 07. 
(a) Dunning v. Grosvevcyt' Dames, Ltd , [i900) W. N. 2()6; (kur Co. v. Bath 
Gas Lajht and Coke Co., [1900] W. N. 206, n ; Bah heller v. I'unhruli/r Wells Gas 
Co. (1901), 84 L. T. 76.5 ; Barlnr v. Penleu, [1893] 2 Ch. 447, 460 ; Claster {Dean 
anil Chapter) v. Smelting Corpinaliori, Ltd., srijira. 

(c) Dames v. Mai ahull (No. 1) (1861), 1 Ihcw & Sm. 6.^7,560; explaining 
Bacon v. Jones, suj/ra ; Gale v. Abbot (1862), 8 Jur. (n. s.) 9S7. 

(/) ^Cntj V. Snee (1814), 3 Ves. * B. 170. 

(p) See pp. 217 ft seq., post. 
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be treated as the trial of the action, a perpetual injunction can 
then be granted on motion in a proper case (h). 

An injunction will, as a rule, be granted if it will restore or tend to 
restore the plaintiff to the ])osition in which he stood previously to the 
commission of the nets complained of, and in which he has a right to 
stand, and if the inj ury complained of is of such a nature that 
damages will not be an adequate compensation (i). 

The fact that only very small or nominal damages have been 
recovered in the actiop is not, of itself, a sufficient ground for 
refusing an injunction {h ) : but it will be taken into consideration, 
for the court has regard to all the surrounding circumstances in 
considering whether or not it should grant an injunction, and does 
not confine itself to the dry strict rights of the plaintiff and 
defendant (Z). 

459. The position and rights of third parties or strangers to the 
suit will he consideied (m), but the mere fact that a plaintiff sues 
at the instigation of another is not of itself sufficient to prevent 
him from obtaining an injunction on the merits of the case(w). 

460. It is the very first pijnciple of injunction law that prifad 
facie the court will not grant an injunction to restrain an actionable 
wrong for which damages are the proper remedy (o). But the fact 
that the plaintiff may have a right to recover damages is no 
objection to the exorcise of the jurisdiction by injunction, if his 
rights cannot be adequately protected or vindicated by damages (p). 
So, also, an injunction will not be granted if the injury complained 
of is capable of being adequately compensated by a money pay- 
ment ((?), especially when the plaintiff has himself treated the case 
as one for compensation (r). 


{h) Aslatt V. tionthamfitnn Corj>oratiov (ISSO), 16 Ch. D. 143, l.>0; Pollard 
V Photographic Co. (1SS<S), 40 Cli, D. 343, .354, and see MoiTrU v. Pearaon 
(IS19), IJ B<>av. 284 (wlieie an interlocutory ouler wus by consent made 
on ni.itioij) ; II V/r7//vSo/< v. L'ammiz/s (1853), II Hare, 337, 34J. 

(t) Wiiod y (1851), 2 Sun (N. » ) 163; lmp<iiul Uaa Ltijlit and Coke 

Co (Direttfirn) v. iJioadiunt (18.){)), 7 H. L. (Vs. 600, Pfnnxh'jton v. Jhiuitop Hall 
Coot Co. (1S^7), o Ch. D 769; ISlul/try. Cilg of Loidon hlrct/tc Lighting Cn., 
Meiir*s lirewerg Go. v. City of London Klctiric Lightvij Co., [1805] 1 Ch. 287, 
C A. As to damages, see p. 212, post. 

(/c) Rm'hdale Canal Co. v. King (1851), 2 Sim. (k. fi.) 78; I rood r. Sutcltff'e,- 
snpi a, at p. 1 60. 

(/) Wood V. Sutrlife, supra, at p. 165 , National Prooimtal Plate Glass Insurance 
Co. V. Prudi-ntial Assurance Co. (1877), 0 Ch, D. 757. 

(m) Moythunie v. Palmer (1864), 11 Jur. (w. 8.) 230. 

(n) Colman v. liaatem Counties Rail, Co. (1846), 10 Beuv. 1 . 

(o) London and lilackwall Rail. Co. y. Cross (1886), 31 Ch. D. 354, 0. A., per 
Linolpiy, L.J., at p. 369. In Hodgson v. Duce (1856), 4 W. Ji. 576, where the 
defeiuJiinl was a pauper, the plaiiitiu was granted uu injunotioa to restraiu him 
fiom trespassing, on the ground that, as against a pauper, daiimges did not cod> 
etitute an adequate remedy; and see p. 215, posL For the principles on which 
the court acta in awarding damages in lieu ui‘ an injunction, see p. 212, post. 

(p) Lumtry y. Wagner (1852), 1 Do O. M. & G. 601, 616 ; Jordeson v. Sutton, 
Soutneoaiea and Dryp»ol Oas Co., [1899] 2 Oh. 217, 238, 0. A. 

(ff) Wood V. Sutdiffe, eupra. 

{r) Gort ( ViacouiUesa) y. dark (1869)i 18 L T. 343, 0. A. ; and see p. 236, pot^. 
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Injunction. 


Sect. 1. 

Perpetual 

Ipjanction. 

Injury as 
well as 
damage 
necessary. 


Matters to be 
considered 
when injunc* 
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for. 


Threatened 
{nvasion of 
legal right. 


Mere inconvenience is not enough to entitle a party to an 
injunction. There must be violation of a legal right («), and the 
violation must be of a substantial character (t). Nor will an 
injunction bo granted where the plaintiff lias a remedy in his own 
power (a). So, also, in the absence of any covenant not to do an 
act (b), an injunction will be refused where the damage complained 
of as the result of the act is not susceptible of appreciation (c). 
Moreover, the court will not order a party to do an act unless it is 
satisfied that he can do it (d), and sometimes, where the granting 
of the injunction would place the defendants in a position of extreme 
difficulty and might prove unnecessarily oppressive, the court will, 
instead of granting an injunction, make a declaration establishing 
the plaintiff’s right to relief, and give the defendants a reasonable 
time to do what is necessary to cure the mischief, with liberty tc 
the plaintiff's to apply at the end of that time for an inj unction (c). 

461. In the case of a negative covenant the court will enforce 
compliance by injunction without regard to the question of conveni- 
ence or the amount of damage caused ; but where an injunction is 
sought in respect of an affirmative covenant, the court will considei- 
whether the injury it is asked to restrain is an injury which, if done, 
can be remedied, whether or not it is an injury which can be 
sufficiently atoned for in damages, whether it the act was done the 
right to damages for it could be decided exhaustively once and for 
all by one action, or whether a serieB of actions would be 
necessary for the purpose of recovering damages from time to 
time, and whetber the effect of assisting the plaintiff* would be 
to cause possible damage to the dcjb'ndant very much greater 
than any possible advantage which the plaintiff would derive (/). 

462. Where a plaintiff has established his legal right and the 
fact of its infringement and that further infringement is threatened 
to a material extent, he is entitled to an iiijiiuction to restiain sucli 
threatened infringement upon the ordinary legal principles upon 


(«1 Day V. Brownrtyy (187S), 10 Ch. D. 294, C. A. ; Street v. C>Anu Bank of 
Spain and Bnfflarid (ISHS), 30 Oh. D. 160. Nor will an uijimctiou be granted to 
prevent annoyances by a move stranger (/feet v. Drake (1863), 1 W. Jtl. 229). 

(<) Lluntlndno Urban Conned v, H [1899] 2 Ch. 706, 710 ; Uehrme v. 
Bicharda, [1905] 2 Ch. 614, 622 ; and bee Martin v. Douylaa (1867), 16 W. K. 

■ 268, 270; Leahy, Kelly and Lealw v. Glover (lS9‘i), lOli. 1*. C. Ill, 100, II. L. ; 
Butter tfc Co. v. Smith (1900), 18 K. P. C. 49. 

(a) Elliman, Sana «fc Co. v. Varrinyton & Son, Ltd., [1901] 2 Ch. 276, 279. 
lb) See, in the case of contracts, pp. 235 et aeq., post 
fcj Ingram v. Morecraft (1863), 33 Beav. 49. 

(a) A.~0. V. Colney Hutch, Lunatic Aaylum (1868), 4 Ch. App. 146, 154; 
Oloaaop y. Eaton and laleuorth Local Board (1879), 12 Ch. D. 102, 127, 0. A. ; 
A.-O. V. Dorking Union Guardians (1882), 20 Ch. D. 595, 0. A. ; Evans v. 
Manchester, Sheffield, and Lincolnshire Rail. Co. (1887), 36 Oh. D. 626, 639; 

V. Clerkenwell Vestry, [1891] 3 Ch. 527 ; and bee Charles v. Finchley Local 
Board (1883), 23 Oh. D. 767. 

(e) Islington Veatry v. Hornsey Urban Council, [1900] 1 Ch. 605 ; and see 
II W V. Sutcliffe (1851), 2 Sim. (n. b.) 163; Smith v. Baxter, [1900] 2 Ch. 138. 
(/) Doherty v. Allman (1878), 3 App. Cos. 709, per Loid Cairns, L.O., at 

f '. 720 ; and see Cooke v. Forbes (1807), X. B. 5 Eq. 166 ; McEacham v. Cciton, 
19021 A. C. 104, 107, P. 0. 
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which the court acts in ^[ranting injunctions {g). If the plaintiff’s 
right to relief rests mainly on damage which has not been actually 
suffered but is likely to accrue within a reasonable time, the court 
will take that fact into consideration and grant an injunction (/*). 
So, also, where the plaintiff’s legal right is not disputed an injunc- 
tion may be granted to restrain the commission of an apprehended 
or threatened act, on the ground that the act, if done, will violate 
the plaintiff’s legal right, if he can show a strong ease of probability 
that the apprehended uiiachief will in fact aii8e(i). The mere 
fact that the defendant denies any intention of committing the 
act complained of is not of itself a sufficient ground for refusing 
relief (^'), but an injunction may not be granted if the defendant, 
even though he asseits his right to do the act, not only says that 
he has no present intention of doing it, but undertakes to give 
reasonable and sufficient notice before attempting to do it(/). So 
also where, on the defendant being served with the writ, the 
plaintiff is offered and may obtain all the relief that he seeks, and 
tlie offer is one which he ought to have accepted, an injunction 
may be refused {m). Nor will the court restrain future acts of a 
wrongdoer unless it is plain that they will bo of a wrongful nature (a). * 
Where there seems to he no probability that the act complained of 
will be repeated, the court will bomethnes make a declaration 
only, with liberty to apply for an injunction if necessary (o). 

If, however, the defendant claims and insists upon his right (p), 


{tj) Martin y. Price, [1894] 1 Ch. 278, Shel/er v. Ci(i/ of T.ondon FAectrxc 
Litfhtxng Co., Meux*8 Brewery Co. v. City of London Eledric Lxghtxny Co., [1895] 

1 Ch. 287, 0. A. ; Jordeaon v. Sutton, Sauthcoates and Dry pool Qaa Co., [1899] 2 
Ch. 217, C. A. ; Cowper v. Laidler, [1903] 2 Ch. 337. 

(h) Dvkcr V. Popham, Ra<lford & Co. (1890), 03 L. T. 379. The possible 
future application of tlie plaintifl's premises is an element to bo taken into con- 
sideration 111 an action to restruin the obstruction of ancient lights {ihid.). See 
also Hod yea v. Londtm Tiama Co. (1883), 12 Q. B. D. 105, where the plaintiff 
who, as manager of the defendant company, had become under the statutes 
and rules for the regulation of stage carnages the licensee of its yehides, on 
cenbiTig to be such ludnagor was grunted an injunction restraining the company 
fiMin using his name u}ion the number plates on its carriages. 

(i) Crowder y. Tinkler (181G), 19 Vos. 617, 622 ; liipon {Earl) y. Hobart (1834), 
3 My. & ff!. 169; Haines y. Taylor (1846), 10 Beay. 75; Hertz v. Union 
Bank of London (1854), 24 L. (o. s.) 186, C. A. ; Jlejibnrn v. Lordun (1865), 

2 llem. & M. 345; A.-G. y. Kiny»ion-iii>on-Tliames Corporation (1865), 34 L. J. 

(ch.)481 ; Diinnv. Bryan 1. R. Eq, 143 ; PcUtiasony. GilfordllHlA), L. R. 

18 Eq. 259 ; Goijdhart v. Hyeit (1883), 25 Ch. D. 182 ; Fletcher v. (1885). 28 

Ch. 1). 688; Phillips v. Thomas (1890), 62 L. T. 793; A.-G. v. Mancheater 
Corporation, [1893] 2 Ch. 87; A.-G. v. liathminea and Pembroke Jomt Hospital 
Boaul, [1904] 1 I. R. 161; A.-G. v. Eottinyham Corporation, [1904] 1 Oh. 
673. 

{k) Jackson v. Cator (1800), 6 Ves. 688 ; and see I^oita v. Levy (1854), 2 Drew. 
272, 279. It is not suilicient ground for granting an injunction, however, that 
if there be no such intention, it will do the defendant no harm {Dunn y. Bryan 
(1872), 7 I. R. Eq. 143 ; and see p. 218, jmi). 
a) Cowley {I^rd) v. Byaa (1877), 5 Cb. D. 944, C. A. 

(tji) Jenkins y. Hope, [1896] 1 Ch. 278; and see Proctor T. Bayley (1889), 42 
Gh. D. 390, C. A. But the plaintiff has a right to have the undertaking given in 
court {Jenkins v. Hope, supra). 

(n) Aldebert v. Lot/ ( 1864), 3 New Rep. 435. 

(o) Wilcox v. Steel, [1904] 1 Oh. 212, C. A. 

(/*) Tipping v. EeJeersley (1856), 2 K. ft J. 264 ; Phillips v. Thomas, supra. 


Sect. 1. 
Perpetual 
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Injunction. 


skot. 1. or gives distinct notice of his intention (7), or threatens (r), 

Ferpetaal or intends (s), to commit an act which, if committed, would, in 
Injunction, the opinion of the court, violate the plaintilFs legal right, an 
injunction will be granted. 

Acquiescence 463. The principles upon which the court acts in refusing 
and delay. to grant interlocutory injunctions on the ground of acquiescence (t) 
apply also to the case of perpetual injunctions (a), but to justify 
the court in refusing relief at the hearing there must be a stronger 
case of acquiescence than is required upon an interlocutory 
application (l>). If, however, a man stands by and knowingly, 
though passively, encourages another to expend money under an 
erroneous belief as to his rights and then conies to the court for 
relief by way of a porpeiual injunction, it will be refused, and he 
will be loft to his remedy, if any, in damages (/*). But delay in 
appljdng to the court, although it excites the diligence of the court 
to ascertain whether the plaiiitifif has stood by and voluntarily 
suffered his right to be infringed, is no bar if it can be satisfactorily 
explained (d). Moreover, the court will not on light grounds act 
against the legal rights of parties ; there must he fraud or such 
acquiescence as in the view of the court would make it a fraud 
afterwards to insist ou the legal right (e). 

Delay Subject to any statutory b.ir, mere delay in bringing an action 

in aid of the legal right is not sufficient to deprive the plaintiff of 

(7) A.-O. V. J^orhes (1836), 2 My. & Or. 123, 132. 

(r) Potts V. Levy (1854), 2 Drew. 272, 279 ; Adair v. Young (1879), 12 Oh. D. 
13, 0, A. 

(«) Hext V. GiU (1872), 7 Oh. App. 699, 711 ; Cooper v. Whittinghayn (1880), 15 
Oh. D. 601, 607. 

U) See pp. 219 etseq., post. 

(а) Be lirittain, Ev parte White (1835), 4 L. J. (boy.) 60; see, for examplo, 
Gaunt v. Fyuney (1872), 8 Oh. Apr. 8; liogere v. Great Not thern Bml. Co. (1889), 
63 J. P. 484. 

(б) Pat king v. Duhhins (185.3), Kav, 1 ; Child v. Dowjlas (1854), 5 De O. M. 
& G. 739, 0. A. ; Johnson v. IFya/f (1863), 2 l)e G. J. & Sm. 18, 0. A. ; Tnrnei v. 
Mirjield (1865), 34 Boav. 390 ; Hogg v. ScoU (1874), L. R. 18 Eq. 444 ; Price v. 
Bala and Featiuiog Rail. Co. (1881), 50 D T. 787. The reason boins: ihu^ at Uie 
hearing of the cause it i.<4 the duty of the couit to decide upon the iii>lits of t‘io 
parties, and the disinis.sal of the action on Ihe gieiind of acquiescbnce uinoiints to 
a decision that a iiglit, which once existed, is absoluioly and foi over loft 
{Johnson v. Wyatt, supra, at p. 25 ; and see Gordon v. Cheltenham and Great 
li'ea/mi Union Rail. Co. (1842), 5 Boav. 229, ptrr Lord La:^gdale, M.R., at 
p. 233). 

(c) Dann v. Spurrier (1802), 7 Ves. 231 ; Parrottv. Palmer (1834), 3 My. & K 

632, 640; Leeds {Duke) v. Amherst {Earl) (1S46), 2 Ph. 117, 123; Rochdale Canal 
Co. V. King (1851), 2 .Sim. (n. s.-) 78 ; Wood v. (1851), 2 Sim. (N. 8.) 163 ; 

Catching v. IJasaett (1862), 32 13eHV. 101 ; Davies v. i9e«/r (1869), L. U. 7 Eq. 427 ; 
Hogg V. Scott (1874), L. U. 18 ICq. 444. And a party may so encourage that 
which be afterwards complains of as a nuisance, as not only to preclude himself 
from coniplaiiiing of it, but to give the adverse party a right to protection, in 
the event of his so doing ( M iUtame v. Jersey {Fail) (1841), Cr. & Ph. 01, 97). 

(d) Orosdeu v. Derby Gas l.vjht Co (1834), 4 L. J. (cn.) 26. 

(f) Macher v. Foundling [loi^pttaJ {\tiVS), 1 Ves. & B. 188 ; Qerrard v. O'RtiJly 
(1843), 3 Dr. & War. 414 , 433, 4.34 ; Itanhhart v. Ihmghton (1859), 27 Boav. 425 ; 
A.-O. V. Leeds Corporation (1870), 5 Ch. App. 583 ; /fogy v. Stott (1874), L. R. 
18 Eq. 444 ; Smith v. Smith (1875), L. R. 20 Eq. 600; IVillmott v. IJarber (1880), 
16 Ch. D. 96. 106 ; Russell v. Watts (1883), 26 Ch. D. 659, 576, C. A.; reversed 
(1885), 10 App. Oas. 690 ; Proctor v. Bennis (1887), 86 Oh. D. 740, 760, 
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his rights {J)\ but long abstention from the assertion of his rights, Sbot.1. 
coupled with an alteiation of the condition of other parties, may Perpetnal 
render it unconscientious on his part to enforce his rights (^). Inlnnction. 

464. Sometimes the operation of the injunction will be Siwpendmg 
postponed until a ceitain date, if there is a possilnlity of the 

parties being able to come to some ariaiigoment (^i), but not w'here 
the injunction applies solely to the erection or construction of new 
works in the future (i). So also where a good deal of time must 
necessarily elapse to enable the defendants, without being put to 
grievous annoyance and exjicnse, to comply with an injunction, 
the court, in granting a peipetual injunction, will postpone its 
operation for such time as may be necessaiy to enable them to 
coni})ly with it, wiih liberty to any of the parties to apply in the 
meantime ( j). If an injunction, refused by a court of first instance, 
is granted on appeal, but its operation is suspended, application 
for a further suspension should be made to the court of first 
instance (/l). 

465. An appeal does not operate as a stay of execution or of Effect of 
proceedings under the decision appealed fiom, except so far as ‘Appeal- 
the court appealed from or any judge thereof or the Court of 
Appeal may direct ; and no intermeiliato act or proceeding will be 
invalidated, except so far as the court appealed from directs {1). 

The fact that an appeal is pending, is no bar to tho granting of a 
perpetual injunction (m), at any rate where the court does not feel 
any doubt as to tho justice of the decision under appeal (n), nor is 
it, of itself, a sufficient ground for postponing tho operation of the 
inj unction (o), though, if irrepaiable damage (/>) will be done to the 
appellant in tho meantime, the operation of the injunction may be 
stayed on tcims ( 7 ). Mere inconvenience or annoyance is not 
enough to induce the court to take away from a successful party 
the benefit of his decre«(r). 

{ f) FuIIikkkI V. Fulhu&nl {IS78), 9 Ch. D. 176; Lonfhnt, Ohntham and Docer 
Bail. (■<>. V Bull (188*2), 47 L. T. 413, 416; Not thitmhe' land {/>iike) v. Honmutn 
(1887), 66 L T 773, 775; Hoivland v. Mtrhell (1896) 76 h. T, 65; and eeo Hng>i 
V. Scott (1874), Ij. E. 18 Kq. 444 ; and titles Equity, Vol. XIJL, pp, 168, 169; 

Limitation of Actions. 

{g) Archhold v. Scully (1861), 9 H. L. Oas. 360: Gale v. Abbot (1862), 8 
Jur. (n. s.) 987, 989. 

(h) Jeshil V. Chaplin (1856), 2 Jur. (n. 8.) 931 ; Smith v ^mith (1875), L. E. 

20 Eq. 500. Shud v. (hdjuy Co . [1893] W. N. 115. 

(t) A.~0. V. Acton Loiol Board [m2), 22 Ch D. 221. 

(y) A.-O. V. Bradford Canal [Cmpi letora) (1866), L. E. 2 E(i. 71, SI; «co 
Penntiigion v. Brmsop //all Coal (Jo (1877), n Ch. J). 769, 774 ; Junes v. Lhinm 
Crhan Council. [1911] 1 Ch. ;39.3, 411. 

[k) SheUer v. oj London FAati ic Lighting Co,, Mcnx*a lirtwen/ Co v. Snnic, 

[1895] 2 Ch 388, C A. 

(0 E. 18 . C.. Ord. 68, r. 16. 

\m) A.-U. V. Bradford Canal [Proprator't), supra; l\nn v. lJtbby,Pennv. 

Jack, Venn v. Tj. E 3 !'.(]. 368. 

( 7 /) A.-G. V. Bradford Canal [rroprictvrs), supra, iit p. 79. 

( 0 ) I hid., at p. 83. 

Ip) See p. 218, post. 

[q) IValford v. Walford (1868), 3 Ch, App. 812. 814. As to staying the 
operation of injunctions in patent cases pending au apiieal, see title Patents. 

(r) Walford v. Walford, supra, at p, 814. 
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iNJUNd’lON. 


SkcT, 1. 

Perpetual 

Injunction. 

Dealings \vi(h 
» fund. 


.liiMsdiclion 
1 0 award 
damages in 
lieu of 
injunction. 


In an acLion to detcrmirio the of claimants to a fund 

tliero is jurisdiction to grant an injunction to restrain all 
dealings with the fund pending an appeal (a). Tin's jurisdiction {h) 
ought, however, to be very carefully exercised, and so as not to 
encourage anyone to present an appeal for the purposes of 
delay (c). 

2. I)nnntij,s i» Uni. <'! InjuncUvn. 

466 . The High Coint of Justice lias p.o\vor (d), under its general 
jurisdiction, to award either damages or an injunction (c). 

The power of awarding damages in lieu of an injunction is a 
discretionary power (/), which must ho exorcised with an intimate 
knowledge of the facts (7). It must be e.xercised so as to prevent 
people being compelled to sell their property against their will at a 
valuation (//), or to prev’^eut a defendant from doing a wrongful 


(a) WthoiL V. Chinch (1879), 11 Cli. D. r>7(>, (J. A. ; Polini v. Oray, hiitrla v. 
Frercia (1879), 12 Oh. I). 438, 0. A. ; 11. S. C., Ord. fiO, r. 3; but see Ualloirni/ 
V. London Corporation (No. 2) (1895), 3 Do O. J. & Stn 59. 

(ft) It is ba^ed upon the pnnt iplo which uiidoih<'s nil orders for the pi-eserva- 
tion of property pending litigatum, namidv, th.if the ultimately successful 
paity is to reap the fruits of tho litigutloti a id not moiely to obtain a 
barren success {Volmi v. Gray, Simla v. Fiecda, nupra, per JisasEL, M.li., at 

р. 443). 

U) 1 hid., per COTTON, L J., at p. 446. 

(a) Since tho passing of the Judicature Act, 1873 (36 & 37 Viet. c. 66) ; see ibid., 
a. 24 (1). The Oourt of Chunceiy had power by the Cbancoi y Amciiriment Act, 
1858 (21 & 22 Viet. c. 27), s. 2, toawanl damages either in addition to or in sub- 
stitution for nn injunction, if it should think tit, in every rase in which it could 
grant an injunction. This Act, commonly known as Lord (lairiis’ Act, remained 
in force notwithstanding the passing of the Judicature Act, 1873 (36 & 37 Viet. 

с. 66) (see Fritz v. Ilvhson (1880). 14 Ch. I). 642) ; and although it was repealed 
by the Statute J^aw Eovisioii and Civil Procedure Act, 1883 (46 & 47 Viet, 
c. 49), 8. 3, tho jurisdiction was continued by virtue of s. 6 {ihid.) (iS’rt?/g7-s v. 
Coilyer (1884), 28 Ch. I). 103, 0. A. (considered in lieli., [1900] 1 Ch. 730, C. A.) ; 
Dreyfus Peruvian Guana Co. (1889), 42 Ch. I). 66,73; see also Hollands. 
Wmley (1884), 26 Ch. D. 678; Serrao v. Noel (1885), 16 Q. 13. D. 519, 0. A. ; 
Greenwood v. llormey (1886), 33 Ch. D. 471 ; Chapman^ Moreons t& Go. v. 
Auckland Union Guardians n889), 23 Q. B. D. 294, 0. A. ; Dicker Pophani, 
Radford <fe Co. (1890), 63 L. T. 379; Shelf er v. City of Loudon Electric Liyhix.^y 
Co., Mentx's Brewery Co. v. City of London Eiei trie Lighting Co., [1895] 1 Ch. 
287, 0. A. ; Gawper v. Laidler, [1903] 2 Ch. 337). 

(e) It is therefore no longer nec^essary to lesoit to the Chancery Amendment 
Act, 1858 (21 & 22 Vict. c. 27), s. 2 {Sayers v. Collyer, supra, at p. 109; 
Serrao v. Noel, supra). IDie powers of the court are now larger than those 
possessed under that Act ;* see Elmorey. Pirne (1887), 57 L. T. 333, per ICay, J., 
at p. 335 ; dnd title Equity, Vol. XIII., p. 51. 

Durell y. Pritchard (1866), 1 Ch. App. 244; Smith y. Smith (1875), 
L. B. 20 Eq. 600; Holland y. Worley, supra; Greenwood v. Hornsey, 
supra. 

(n) Greenwood v. Hornsey, supra. 

(A) Dent v. Anctuni Mart Co., Ptlyrim y. Same, Mercers' Co. y. Same (1866), 
L. B. 2 Eq. 238, 246; Aynsley y. Giorer (18T4), L. R. 18 Eq. 544, 652; Erehl 
V. Burrell (1878), 7 Ch. D. 651 ; affimied (1879), 11 Ch. D. 146, C. A. ; Holland 
y. Worley, supra; Green wooii v. Hornsey, snjira, at p. 477; Conper y. Laidler, 
sujira, at p. 341 ; Shelfer v. City of London Electric Lighting Co., Meuafs 
Brewery Co. y. City of London Electric Lighting Co., supra; Martin y. Price, 
[18941 1 Oh. 276, C. A. ; and see Gilhng y. Gray (1910), 27 T. L. E. 39 ; 
WoodhoMse V. Newry Navigation Co., [1898] 1 1. B. 161, G. A. 
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act and thinking that he can pay damages for it (i). The 
question whether the defendant knew that he was wrong is of 
importance {k). 

467. The mere fact that the damage is small is not decisive (1), 
but if the court is of opinion that the plaintiff’s property will 
remain substantially as useful to him as before the act complained 
of, and that the injury can, without taking away the plaintiff’s 
property from him, be compensated by money, an injunction need 
not be granted (m). 

468. Where the act complained of has been done and there is 
an intention to continue it, damages may be granted (n), but 
where no wrongful act has been committed but an injury is 
threatened, then there is no power to give damages in lieu of an 
injunction (o). In the case of a continuing actionable nuisance the 
jurisdiction to award damages ought only to be exercised in very 
exceptional circumstances (p). 

469. Acquiescence (q) will also be taken into account in con- 
sidering whether an injunction or damages should be granted (?•). 
and an amount of acquiescence, not sufficient to bar the action, may 
be sufficient to induce the court to give damages instead of an 
injunction (s). A plaintiff may by his acquiescence preclude him- 
self even from recovering damages (0- 

470. Although the court cannot hold an injury compensated for 
by a benefit which results from it, yet the fact that a benefit does 

(t) Smithy. Smith (ISlo), L. B. 20 Eq. aOO, 50^; Holland y. Worley (1884), 
26 Ch. D. o78. 

(A) Smith V. Smtth, anpra. 

(l) Matrioit v. Kast (jlrimicud Gas and Water Co., [1909] 1 Oh. 70; Ooodsoji y. 
Richardson (1874), 9 Oh. App. 221. 

Holland v. WorUy, sixpm; Ihlet/s y. Hah/ax Corporatiim (1907), 97 
L. T. 278. As a good working rule, darnagos in substitution for an injunc- 
tion niny be given wheie the injury to the plaintiff’s legal rights (1) is 
small, (2) is capable of being estimated in money, (3) can be ad^uately 
compensated by a small niouey payment, and (4) where the case is one in which 
it would be oppressive to the defendant to grant an injunction {Shel/er v. City 
of London Electric Lighting Co , Meitx'a Brewery Co. v. City of Lmdon Electric 
Lighting Co., [1893] 1 Ch. 287, C, A,, •per A. L. Smith, L.J., at p. 322). 

(n) Shelfer y. City of London Electric Lighting Co., ilfeux’a Brewery Co. v. 
City of London Electric Lighting Co., su}ira, at p. 319 ; Cowper v. Laidl<^, [1903] 

2 Oh. 337 ; Colla v. Home and Colonial Stores, Ltd., [1004] A. C. 179; Kine 
V. My, [1905] 1 Oh. 481, 0. A. ; affirmed [1907] A. 0. 1. 

(o) Dreyfus v. Peruvian Ouano Co. (1889), 43 Ch. D. 316, 0. A. ; but see 
Martin y. Price, [1894] 1 Ch. 276, 284, 0. A. 

(p) Shelfer v. 'City of London Electric Lighting Co., Meux's Brewer}/ Co. v. 
aty of London Electric Lighting Co., supra; see Pennington v. Drinsop IlnJl Coal 
Co. (1877), 5 Ch. D. 769. But see, in cases of obstniction of light, Colls v. Home 
and Colonial Stores, Ltd., supra. 

(j) As to the effect of acquiesconce on the plaintiff’s right to an injunction, 
see p. 210, ante. 

(r) Lochwood y. London and North-Western Rail. Co. (1868), 19 L. T. 68, 
Sayers v. CoHyer (1886), 28 Ch. D. 103, C. A. ; and see Shelfer v. City of Londor 
Electric Lighting Co., Meux'a Brewery tJo. v. City of London Electric Lighting 
Co., supra, at p. 322. 

(•) Sayers v. Collyer, supra. 

Kdsey y. Dodd (1881), 52 L. J. (oH.) 34 ; Sayers v. Collyer, supra. 
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Injunctio.v. 


Sect. 1. 
Perpetual 
Ipjonction. 


must cover 
whole area 
which would 
be covered by 
iDjunction. 


Specific 0 
claim. 


When 

damages may 
be refuHod. 


AsRfSBment 
oi damages. 


result to the plaintiff from the act complained of is an element to 
1)0 considered in doidding whether an injunction should be granted 
or damages given (a). 

471. Where damages are awarded in substitution for an 
injunction they must, in order to bo an adequate substitute therefor, 
cover the whole area which would be covered by tho injunction (6), 
and must therefore comprise damages which accrued after, as well as 
damages whicli accrued before, the issuo^of the writ (c), even though 
tho wrongful act has come to an end before tho trial (d). Where 
an injunction is granted and the plaintiff also claims general 
damages as ancillary to tho real remedy sought, he is not entitled 
to .suh.stantial danniires, hut is entitled to recover something as an 
acknowledgment of the wrong he has sulfered (e). 

If, in an action for an injunction and compensation in damages, 
the substantial relief claimed is obtained before the action comes on 
for hearing, the plaintiff vill not be thereby deprived of his right to 
damages in lespect of the injury occasioned to him by tho delay of 
the defendants in rectifying tlie injury (/). 

472. Under Lord Cairns’ Act(^) damages need not be specifically 
claimed (/i). 

473. Where an injunction is asked for on tho ground that 
damages do not afford an adequate remedy, damages in respect of 
past injury may be given in addition to the injunction (i). hut an 
inquiry as to damages will not bo ordered if the plaintiff has 
ojicnerl a case of suhslaiitial injury, entitling him to an injunction 
and damages, and has faded to prove any substantial damage (y). 

474. In a proper case damages may be assessed in court without 
an inquiry {k). No appeal lies against an assessment of damages. 


(а) National Provincial Plate Olata Insurance Oo. v. Prudential Assurance Co. 
(1877), 6 Ch. D. 767, 769. 

(б) F-tilz V. Hobson (1880), 14 Ch. D. 642, per Fry, J., at p. 557 ; eeo Mold v. 
Wheatcro/t (1860), 30 L. J. (cu.) 698. 

(c) FrUz V. Hobson, supra; Chapman, Morsone Co. v. Auckland Uw n 
Ouardiane (1889), 23 Q. 13. D. 294, C. A. ; Warwick and Birriingham Gaual 
Navigation Co. v. Burman (1890), 63 L. T. 670; fi. S. 0., Ord. 36, r. 58. 

i d) Davenport v. Itglanda (1865), L. E. 1 Eq. 302 ; Fritz v. Hobson, supra, 
e) Lipman v. Pnlrmn {George) <& Sons, Ltd. (190-1), 91 L. T. 132. 

/) Cory V. Thames Irmi Worlis and Ship Budding Co. (1SG3), 11 W. E 589 (a 
epeciiic porfonrinnce case). 

(</) Chanqery Amendment Act, 1858 (21 & 22 Viet. c. 27). 

{h) Cation v. IV 7 /W j(l8(i.'j), 32 Eetiv. 2l}6 ; IMts y. Neil/^on (1868), 3 Ch. App. 
429, 441 ; Stanley of Atdertey (Ladi/) v. Skretrslmry {Karl) (1875), L. E. 19 Eq. 
616; Crawford y. Hornsta Steam Ilruk and Tde Co. 0876), 45 L. J. fCH.) 432, 
C. A (in this I’liso a moinorandum of tho docu'o was nirected to be indorsed on 
the plaint ilf's title-deeds) ; and see Bonen y. Hall (1881), 6 Q. 13. 1). 333, 0. A. 

(t) Pcnniiif/ton v. lirinsop lln/l Coal Co. (1877), 5 Ch. D. 769; see contra, 
KarlUey v. Granville {Lord) (1876), 24 W. E. 528; and compare Martin y. Puce, 
[1891] 1 Ch. 276. C. A. (where damages weie in von in reaj)«ct of injury actually 
cau^ed, and an injunction granted to prevent further injury). 

(f\ Kino y. Rndkin (1877), 6 Ch. D. 160. 

{it) Crawford y. Hotnsea SUam Brick and Ttle Co., svpra, more fully reported 
on this point in [18761 W. N. 28, 132, 0. A.; and see Holland v. Worley (1884), 
aa Ch. D. 678. 687. 
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iinlesB it can l>e shown that the court acted on a wrong principle in 
arriving at the amount (Z). 

475. In no case will an inquiry into damages and also an 
account (m) be ordered. The party who has obtained a decree must 
elect which of the two forms of relief he will adopt (n). 

SuB-SncT. 3. — Mamlatory Injunctxon. 

476. \V>»ere the injury done to the plaintiff cannot be estimated 
and sufficiently compensated for by damages (o), or is so serious 
and material that the restoration of tilings to their former 
condition is the only method whereby justice can be adequately 
done(;>), or where the injury complained of is in breach of an 
express agreement (17), the court will exercise its jurisdiction and 
grant a mandatory injunction (?•), even though the expense and 
trouble of carrying out the mandatory injunction will be far in 
excess of any sum which could reasonably be awarded by way of 
damages (s). if, on the other hand, no substantial damage is proved 
or the injury admits of estimation and the evil can be abundantly 
compensated for by damngea, a mandatory injunction will not be 
granted, but an inquiry will be ordered to ascertain the amount of 
the damages sustained (a). 

477. A mandatory injunction may be gi anted although the act 
sought to be restrained has been nearly or entirely completed before 
the action is commenced ( 6 ), but it will only bo granted in such 


U.) Ball V. Ray (1873), 22 AY. R. 2S3. 

(m) See p. 201, ante. 

(n) l)e Wire v. /.V«s (1873), L R. 6 H. L. 319. 

( 0 ) [senhenj v. Kat>t India llonne Kviate Co , fAd. (1863), 3 De 0. J. & Rm. 26.3. 
(p) /iV//.; V. i'amoM (1871), 0 Ch. App. 809 ; .Srnt/)/ v. (1876) L, R 20 Eq. 
500 Rut in the caHo of trespass the more fact that the damage sulTorod is 
smiill is imuiatciial ((yoorf«o/< v. Rt<-/i>trd(,on (1874), 9 Ch. Apii. 221, applied in 
Marruitt V. Eaet Clrini,teaii Gae and IVatcr Co., [1909] 1 Ch. 70) ; and see 
p. 233, post. 

{y) Moriif v. Grant (1875), 24 W. R. 55 ; AfcManns v. CooH (1887), 35 Ch. D. 
681 ; Man net a {Lord) v, Johnson (1875), 1 Ch. ]). 673; and see p. 23S, jinut. 

(r) See also Kiehl v Rnrreli (1878), 7 Ch. D. 561 ; affirmed (1879), 11 Ch. D. 
146, 0. A ; Home and Colonial Stores, Ltd. v. Colls, [1902] 1 Ch. 302, C. A. ; 
reverhod, [1904] A. C. 179, on the giound that the diinmution of light therein 
cotnpluinftd of was iusiifficii-'ut to constitute an actionable obstruction. As to the 
grant of a mandatory injunction on an intoilocutory applioutiou, see p. 223, 

J)OSt. 

(e) Woodhouse v. Nevory Nav^ation Go , [1898] 1 I. R. 161, 168, C. A. 

(a) Isenhery v. East India House Estate Co., Ltd., supra; Edleston v. Crossley 
<fe Sons Q868), 18 L. T. 15; Stanley of Alderley (Lady) v. Shremhury {Earl) 
(1875), L. R. 19 Eq. 616; National Brovinnal IHaie Glass Insurance Co. 
V. PrndeniiaJ Assnranre Co. (1877), 6 Ch. 757 ; Allen v. Seckham (18791, 
11 Ch. D 790, 798, C. A. ; Martni v. Price, [1894] 1 Ch. 276 The court 
may, as part of the compensation, order any woikp to oe done bv the defendant 
for the ben<^t of the plaiiititl' {Isenbtrg y. East India House Estate Co., Lid., 
supra). 

(J) Holmes v. Ufton (1840), cited (1873), 9 Ch. App. 214, n. ; Ooodson y. 
Richardson, supra; Smith v. Smith, supra; Morris r. Grant, supra (an 
interlocutory motion); Lawrence y. Horton (1690), 69 L. J. (oh.) 440; 
Shist ▼. Godfrey <k Cou [1893] W. N. 116, where injunotions were granted s 
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Injunction. 


SKOT.l. cases to prevent extreme or very serious damnge(c). Where a 
Perpetual building is the subject of the litigation, it is material to consider, as 
Injunction, one of the circuinslances of the case, the condition in which the 
building was when complaint was first made {d). The court may 
even order a building to be pulled down although it has been 
erected and completed and works carried on within it for some 
months without complaint (e), but it will not readily do so, where 
buildings have been erected without complaint (/). 

Kffect of If distinct notice of objection is given before the completion of 

notice of the act complained of, but it is nevertheless persisted in ig\ or if 
0 jection. defendant on an interlocutory application gives an under- 

taking to undo what he has done if so ordered at the trial (^), 
the court is more disposed to grant a mandatory injunction than 
where no complaint is made till after the completion. Every case, 
however, depends upon its owm peculiar circumstances, and the 
mere fact that the act complained of was persisted in aher notice 
of objection is not of icself sufficient to justify the granting of a 
mandatory injunction if, in all the circumstances of the case, 
damages would be an adequate remedy (i). 

Acquicflcenco 478. A party seeking a mandatory injunction should apply 
an<i delay. promptl 5 ", but mere delay is not a bar 'f it can be satisfactorily 
accounted for (A:), nor will a plaintiff be deemed to have acquiesced 
if, knowing that the defendant has a legal right to do a thing, he 
assumes that he is not going to use his right for an unlawful 


Dnrell v. J^itchard (1805), 1 Ch. App. 241; Edleston v. Crossley di Sons 
(1808), 18 L. T. 15; Sj)arlittg v. CInrson (1809), 17 W. H. 518 ; City of London 
iJrewiry Co v. Tennant (1873), 9 Ch. App. 212, 219; Stanley of Aldeiley 
{Lady) V. Shrewsbury {Earl) (1876), L. 11. 19 Eq. 010, where injunctions wore 
lefused ; and aee Lawrenie v. Austin^ Dunll v. Hdtchard, Dunhall v. Walters 
(1865), 11 Jur. (n. s.) 570, jier lloMiLi.y, M R., at p. .579. 

(^•) See the cases cited in note (5), p. 216, ante, other than Morris v. Grant 
(1875), 24 W. R. 55 (which was a case of express contract). 

{d) Lawrence v. Horton (1890), 59 L. J. (cii.) 440. Even where the injury 
sustained is not such as would justify a mandatory injunction, the mere fact 
that the building has been completed before action brought does not prevent 
the court from giving damages {City of London Btewery Co. v. Tennant, supra; 
Stanley of Aldeiley {Lady) v. Shrewsbury {Eurl), supra; and see Cooper r. 
JJnbbuch (1800), 7 Jur. (n. S.) 457. 469). . 

(e) Baxter v. Bower (1875), 44 L. J. (cn.) 626, 0. A. 

(/) Curriers' Co. v. Corbett (1865), 13 L. T. 154, 0. A. ; Gaskin v. Balls (1879), 
13 Ch. D. 324, C. A. 

Cy) Coles V. Svms (1854), 5 De G. M. & G. 1 (interlocutoiy) ; Jacomb v. Knight 
(1863), 8 L. T. G21, C. A. ; Hepburn v. Lordan (1865), 2 Uem. & M. 345, 352 ; 
Grand Junction Canal Co. v. SKugar (1871), 6 Ch. App. 483 ; Manners {Lord) v. 
Johnson (1875), 1 Ck D. 673; Krehl v. Burrell (1877), 7 Oh. D. 551, affirmed 
(1879), 11 Ch. D. 146, 0. A. ; Smith v. Day (1880;, 13 Ch. D. 651, 0. A. ; and see 
Woedhouse v. Newry Navigation Co., [1898] 1 I. K. 161, 0. A. ; Black v. Scottish 
Tem^ance Life Assurance Co., [1908J 1 I. R. 541, H. L, Arguments of hardship 
and loss of valuo will not be listened to in cases of this soit {Manners {Lord) v. 
Johnson, supra, at p. 681). 

(A) Greenwood v. Hornsey (1886), 33 Ch. D. 471. 

(•) See Isenberg v. East India House Estate Co., Ltd. (1863), 3 De G. J. & Sm. 
203 ; Senior v. Pawson (1866), L. R. 3 Eq. 330. 

(A) Gale v. Abbot (1862), 8 Jur. (n. 8.) 987 ; A.-G. v. Cdney Hatch Lunatic 
Asylum (1868), 4 Ch. App. 146; Hogg v. Scott (1874), L. K 18 E^. 444; Wood, 
house V. Nsiifry NavigaHw Co., supra. 
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purpose (2). A mandatory injunction will not, however, be granted 
where the plaintiff is guilty of unreasonable delay in applying 
for it and the granting of it would cause the defendant serious 
damage (m). 

479 . A mandatory order will not be made directing the defendant 
to do repairs (n). 

A mandatory injunction can bo granted against a wrongdoer, 
although only acting as an jigent (o). 

Sect. 2. — hiterhcutory hijnnrtion. 

Sub-Sect. 1. — When an Interlocutory Injunction irill he Granted. 

480 . In cases of interlocutory injunctions in aid of the legal 
right, all the court usually has to consider is whether the case is so 
clear and free from objection on equitable grounds that it ought to 
interfere without waiting for the legal right to be established ( p). 
This depends upon a variety of circumstances, and it is impossible 
to lay down any general rule on the subject by which the discretion 
of the court ought in all cases to bo regulated {q). It is not * 
necessary that the court should find a case which would entitle the 
plaintiff to relief at all events : it is quite sufficient if the court 
finds a case which shows that there is a substantial question to bo 
investigated, and that matters ought to be preserved in atatu qtto 
until that question can be finally disposed of (r). 

(l) A.-O. V. Leeds Corporation (1870), 5 Oh. App. 583 ; Smith v. Smith 
(1875), L. R. 20 Eq, 500. 

(m) Illingworth v. Manchester and Leeds Hail. Go, (1840), 2 Ry. & Cas. 
187 ; Senior v. Paioson (1866), L. R. 3 Eq. 330 ; Gaunt v. Fynney (1872), 8 
Ch. App. 8 ; Rogers v. Great Northern Rad. Co. (1889), 53 J. P. 484. 

(n) A.-O. V. Staffordshire County Council, [1905] 1 Ch. 336, 

(o) Cohen V. Poland, [1887] W. N. 159. 

(p) Saunders v. Smith (1838), 3 My. & Or. 7ll ; Muwman v. 2’egy (1826), 2 
Ruse. 385. In no case does the court grant an intcilocutory injunction as of 
course {Potter v. Chapman (1750), Ambl. 98, 99). 

{q) Ibid.; and see Dalglish v. Jarvie (I860), 2 Mac. & G. 231, 242. In the 
Chancery Division tho modern tendency, however, is to avoid trying the same 
question on two occasions, and in ordinary cases only to grant interlocutory 
injunctions where the right to relief is clear. 

(r) Powell V. Lloyd (1827), 1 Y. & J. 427 ; Qlascolt v. Lang (1838), 3 My. & Cr. 
461 ; Dwinell v. Church and Clark (1842), 4 I. Eq. R. 630 ; Great Western Rail, 
Co. V. Birmingham and Oxford Junction Rail. Co. (1848), 2 Ph. 697, 603 ; 
Bradbury y. Manchester, Sheffield and Linednshire Rail. Co. (1851), 15 Jur. 1167 ; 
De Mattos v. Gibson (1869), 4 De G. & J. 276, 284 ; Walker v. Jones (1866), L. R, 

1 P. 0. 50, 61 ; Preston v. Luck (1884), 27 Ch. D. 497, C. A. ; Hilton y. OranvUle 
(Earl) (1841), Or. & Ph. 283 ; Shrewsbury and Chester Rail. Co. y. Shrewsbury and 
Birmingham Rail. Co. (1851), 1 Sim. (n. s.) 410, 426 ; Jones y. Pacaya Rubber and 
Produce Co., Ltd., [191 1] 1 K. B. 456, 469, 0. A. Probability of right is sufflciont 
(see Tonson y. Walhr (1752), 3 Swan. 672,679). On tho principle of protecting 
property x>cnding litigation, a dt'fondant who claims to be a purchaser for value 
unaer a conveyance of an advowson, may be restrained, in a suit to impeach the 
conveyance, from instituting a clerk (Creeus/ade v Dors (186.1), 17 Beav. 602). 

Afl to the interference by the Court of Appeal with the judge’s discretion, see 
Baker y. White (1884), 1 T. L. R. 64, 0. A. Where goods are claimed by both 
parties to a suit and all matters in ^pute have been referred to arbitration, an 
mterlooutory injunction will be granted to prevent the sale of the goods 
pending the arbitration (Garrett v. Salisbury and Dorset JimcHtm Bad. Go, (1666), 

R. 2 Bq. 868). 
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Sect. 2. 

Interlocu- 

tory 

Injunction. 


Threatencil 

injury. 


481. An interlocutory injunction will also be granted to restrain 
an apprehf-nded or thre atened injury where such injury is certain 
or very imminent, or mischief of an o\er\\ helming nature is likely 
to be done (s). If the thing sought to be prohibited is in itself a 
nuisance (0i or, alihougli not in itself a nuisance, will manifestly 
end in such a nuisance as the court restrains (a), the court will 
interfere; but where the mi‘<chief sought to bo restrained is not 
unavoidably arul in itself noxious, hut .only something whi* h may 
prove to be so, an interlocutory injunction will not be granted {b)*. 
The court never grants an injunction on the principle that it will 
do the defendant no harm if he docs not intend to commit the act 
in question (c). 


Primd facie 
case nhoiild 
be shown. 


Irreparable 

Injury. 


482. Where the plaintiff is asserting a legal right, ho should 
show, at least, a strong primd fide case in support of the right 
which he asserts (d), but the more fact that there is a doubt as to 
the existence of such legal right is not sufficient to prevent the 
court from granting an injunction, although it is a matter for serious 
attention («). Whore the application is to restrain the exorcise of 
an alleged legal right, the jilaintiff should show that there are 
substantial grounds for doubting the ‘ xistonce of such legal 
right (/). 

483. The plaintiff must also as a rule (7) be able to show that 
an injunction until the hearing is necessary to protect him against 


(«) Rtpon {Eml) ▼. Hohait (18.31), 3 My. & TC. 169; ffcphnrn v. Lonhin 
(1865), 2 Hem. & M 345; and see CVo.<«e v. /.'fra (187-1), 27 H. T. 816. In 
mattore of great impoitnnce which can only bo properly dotenninod nt the 
hearing, the court is 111 favour of restraining destmctivo opoiations until the 
hearing (A.-O. v. Qreat Ea<<tern flail. Co. (1872), 2.> r<. T. 867) ; and see p. 209, 
ante, ami title Equity, Vol. XHL, pp. 61, 52, for the principle upon which the 
oonit acts in quia timet actions. 

(<) Ri/xm {Earl) v. Ilobnrf, mpra ; and see Hephurn v. Lordan, supra. As to 
nuisHncos gonorally, see title Nuisance. 

(a) Haiuea v. Tajlor (1816), 10 J3oav. 75 ; and see Crowder v. Tinhhr (1816), 
19 Vos. 617. 

(5) Ripon {EurJ) v. Jlohart, aupra; Tfainrt v. Taylor, supra. 

ic) Coffin V. Co^n (1821), Jac. 70, 72; ami see nc>te {k), p. 200, ante. 

(d) fhlton y. Qrauvilh {Karl) (I8U), Cr. Ph. 28J; Peru Repuhhe v. Dreyfus 
Brothers d Co. (1888) 38 (’h. I). 34b, 302. 

(«) OUendorjf v. Blade (1850), 4 Do O. & Sm. 209, 211 ; and see Electric 
Teleqraph Co. v. (1847), 11 Jnr. 157 (where the injunction was 

refused). 

(/) Sparrow v. Oxford, Worcester and Wol uerknmpton Rail. Co, (1851), 9 Hare, 
436, 441; adirnied (1852), 2 1)e G. M. & G. 94, C. A_. It requires a very strong ease 
indeed to induce the court to interfere with an admitted legal right upon an alleged 
ecmMy {Play fair y, Birmingham, Bristol and Thames Junction Rail . Co. (1840), 
9 Ij. J. (ch.) 25.3). On a motion for an injunction in a matter merely pecuniary, 
the applicant must he able to satisfy the court, not only that there is a case to 
be trieil, but hDo that there is some probability of his sufceeding at the trial 
(A.-O. V. Wigan Corjun-ation (1851), 5 1 >e G M. & G. 52. 0. A.). The court may 
also decline to intei-fere in a ca^e of this kind, when there is no dispute as to 
the competency of the defendants to pay any debts for which they are liable 
{South Yarkuhire Railway and River Dun Co. v. Qreai Northern Rail. Co. (1853), 
1 W. R 203, 0. A.). 

(g) See p. 238, post, for cases whex-e the injunction is sought to restrain a breach 
of an express negative covenant or agreement. 
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irreparable injury («); mere inconvenience is not enough (i). By 
the term “ irreparable injury " is meant, substantially, injury which 
could never be adequately remedied or atoned for by damages (/c). 

An injunction may, however, be granted even where the injury 
is capable of compensation in damages, if the act in respect of 
which relief is sought is likely to destroy the subject-matter in 
question (0 ; and the mere fact that a party has, in order to avoid 
litigation, olTered to take a sum of money as the price of his rights 
does not preclude him from 'asserting that he will suffer irreparable 
damage from the continuance of the act complained of (m). But, if 
the plaintiff has himself shown, by his conduct on a previous 
occasion, that the injury complained of is one which may in some 
way be compensated by money, the court may decline to grant an 
injunction (n). 


Sus-Skct. 2 . — l of Conduct of Pariiea. 

484. In considering whether an interlocutory injunction should 
be granted, the court has regard to the conduct and dealings of the 
parties before application was made to the court by the plaintiff to 
preserve and protect his right (o), since the jurisdiction to interfere, 
being purely equitable, is governed by equitable principles (p). 

Thus, acquiescence by the plaintiff may prevent the granting 
of an injunction ( 7 ), especially when tlie defendant has incurred 
expenditure in the moaiiliine (r). This princiijle is peculiarly 

(A) A..n V. Ifnlfelt (1847), 16 M. & W. uG9; liipon {Karl) v. llohart (1834), 
3 My. & K. 169, 174; Soutliam//ton {Lord) v. ILrmnuihain Itad. (7(;. (iklB), 2 
Jui. 1012; Hilton v. OmnviUe {Earl) (1841), Cr. & Ph. 283; North Untm 
Rail. Co V. Holton and Preston Had. Co. (1843), .3 By. & Can. Cas. 345 ; Shreivshury 
and Biimtngham Rail. Co. v. London and North IVest’T^ Rail. Co. (1850), 3 
Mao. & O. 70; A.-G. v. She/h'eld Gas Conmniers Co. (1853), 3 DoG.M. &G. 304, 
0. A. ; Johnson v. Shreiofhury and Rimitnyham Rail Co (1853), 3 l)e G. M. & Q. 
914, 931. C. A. ; /h/hc v. Taylor (1861), 3 Do G V. & J. 467, 0. A. 

(1) Ihjkev. Taylar, supra. 

{k) A.-G. V. JlalMt, supra, at p. 581 ; East Lancashire Rail. Co. v. IlaUersley 
(1849)* G IIiiTo, 72, 90; and see Coiy v. Yannouth and Norwich Rad. Co. (1844), 
3 Uni-e, 593, 603, 604 ; If oorf v. SnU-tiffe (1851), 2 Sim. (n. 8 .) 163, 165 ; A.-G. \. 
Eheffield Gas ('onsumers Co., supra, at p. 320; Pinchxri v. London and liluckwall 
Rad. Co. (1854), 6 Do G. M. & Q. 851, 860, 0. A. ; Blo/xam v. Metropolitan Rad. 
Co. (1868), 3 Ch App. 337, 354. 

h) Hilton V. Granville, {Earl), supra, at p. 292. 

(w) Ainsworth v. Bentley (1866), 14 W. K. 630. 

tn) Tr«od V. Sutcliffe, aujira, at p. 160; Dowlingy. Betjemann {1862), 2 John. & 
JI. 544, 553; Ormerod v. Todmorden Mill Co. (1883), 11 Q J3. D. 155, 162, 0. A. 

(o) Blah more v. Glamorganshire Canal Navigation (1832), 1 My. & K. 164, 
108; and see Williams y. Roberts (1850), 8 Hare, 316, 327; Ward v. Higgs 
(1864), 12 W. B. 1074. 

(jo) Great Western Rad. Co. v. Oxford, Worcester and Wolverhampton Rail. Co. 
(1853), 3 De G. M. & G. 341, 359, 0. A. ; and see Jarvis v. Islington Borough 
Council (1909), 73 J. P. Journal, 323; title Equity, Vol. XIII., pp. 46 el seq., 
166 et sea. 

(7) Clover v. Royden (1873), L. R 17 Eq. 190, 204. 

m Birmingham Canal Co. v. Lloyd (1812), 18 Ves. 516; Crook y. Wilson 
(1856), 3 W. B. 378 ; Crossley y. Derby Gas Light Co. (1834), 1 Web. Pat. Oas. 1 19. 
120 ; Great Western Rail. Co. v. Oxford, Worcester and Wolverhampton Rail. 
Co., supra, at pp. 369, 361; Rochdale Canal Go. v. King (1861), 2 Bun. (N. s.) 
78, 88. The weight to be attached to the length of time which has closed 
must in a great degree depend upon the amount of the expenditure (Great 
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applicable in the case of a mining property (a), and where the 
granting of an injunction would involve the stopping of the 
defendant’s works (/;). 

The mere notice of a claim (c), or even the continual assertion 
of a claim (d), unaccompanied by any act to give effect to it, will 
not keep alive a right which would otherwise be precluded ; but 
if a defendant has acted with full knowledge of the plaintiff’s 
riglits(e), or has incurred expenditure under full notice that the 
work was objected to and that steps would be taken to put a stop to 
it (/), he will not bo entitled to rely upon the acquiescence of the 
plaintiff. 

Acquiescence is no bar if it can be satisfactorily accounted 
for ((j), as, for example, where the plaintiff has assumed that the 
defendant, having the right to do a thing, would not use his right 
BO as to injure him and his assumption is justifiable (k), or has 
ac(piiesced in what he has been led to consider was merely a 
temporary violation of bis right (i), or has endeavoured to come 
to an amicable arrangement with the defendant (^), or where 
the defendant has falsely represented to the plaintiff that the 
injury complained of would not result from his operations (i), or 
has led him to believe that the evil won* 1 be remedied (m). Nor 
will the plaintiff be deemed to have acquiesced in the claims of 
others, unless he was fully cognisant of his right to dispute them (n), 
nor where he has assented to the act complained of under an 
erroneous opinion and view and in ignorance of the consequences (o). 
The fact that the plaintiff has acquiesced in a state of things 
while it produced little injury to him does not constitute such 


Western Bail. Co. v. Oxford, Worcester and Wolverhnrnjdoti Bail. Co. (18S3), 
3 Do G. M. & a. 341, 361, C. A.). 

(a) Bmest v. rtvittn(18tj3),33Tj. J. (gu.) 513, 617 ; and see Cleygy. Edmimdson 
(1867), 8 De G. M. & G. 787, 0. A. 

(b) Greenhalgh v Manchester and Birmingham Rati. Co. (1838), 3 My. & Cr. 
784, 790, 799. ' 

(r) Wicks V. Hunt (1859), John. 372; Ernest y. Vtvtan, supra. 

[d) Clegg v. Edmondson, sujyra; Lehmann v. McArthur (1868), 3 Oh. App. 
49(3, 604. 

(e) Bamsden v. Dyson (1866), L. E. 1 II. D. 129, 141 ; Bussell v. Watts (18S3), 
26 Ch. D. 659, 576, 0. A. ; reversed (1885), 10 App. Cas. 690 ; Proctor y. Bennts 
(1887), 36 Ch. D. 740, 760, 0. A. 

(/) A.-O. y. ShejffiHd Qas Consumers Co. (1853), 3 De G. M. <& G. 304, 328, 
0. A. ; Bochdale Canal Co. v. King (1863), 16 Beav. 630, 643 ; Manners {Lord) y. 
Johnson fl875), 1 Ch. D.’673. 

(y) Ooldsmid y. Tunbridge Wdls Imjirovement Commissioners (1866), 1 Ch. App. 
349 ; Lehmann y. McArthur, supra, atp. 604 ; A.-Q. y. Halifax Corporation 
17 W. R. 1088 ; Coles y. Sims (1854), 5 De G. M. & G. 1, 0. A. 

(A) A.-O. V. Halifax Corporation, supra ; A.-G. v. Leeds Corporation (1870), 
6 Ch. App. 683 ; Smith v. Smith (1876), L. R. 20 Eq. 600. 

(t) Gordon y. Cheltenham and Great Western Union Bail. Co. (1842), 6 Boa v. 
229 238 

Ik) Innocent y. North Midland Bail. Co. (1839), 1 By. & Can. Cas. 242, 266. 

(/) Davies v. Marshall (1861), 10 0. B. (n. s.) 697. 

(in) A.-G. V. Luton Local Board of Health (1856), 2 Jur. (N. s.) 180 ; A.-Q. v. 
Birmingham Corporatism (1858), 4 K. & J. 628. 

(■/i) (Jreenhalgh v. Manchester and Birmingham Bail. Co., supra, at p. 791 ; 
Marker y. Marker (1861), 9 Hare, 1, 16. 

(o) Bankart v. Houghton (1859), 27 Beav. 426, 431. 
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acquiescence as would debar him from obtaining an interlocutory 
injunction in the event of the injury being substantially in- 
creased (;>). 

The acquiescence on the part of one of several plaintiffs maj 
preclude the interference of the court upon an interlocutory appli- 
cation (q). The court will frequently refuse an injunction where it 
acknowledges tlie right, if it considers that the conduct of the 
plaintiff, not only with the party with whom the contest exists, but 
with others, has led to flie state of thiiigs which occasions the 
contest (r). The effect of knowledge and acquiescence is the same in 
the case of a company as in the case of a private individual («). 

485. A plaintiff must also be able to show that he has not been 
guilty of improper delay in applying to the court, for delay not 
amounting to acquiescence may deprive him of the right to an 
interlocutory injunction (a). 


SuD-SucT. a. — Nature of ihder which will be wide, 

486. In dealing with an interlocutory application, the court will 
confine itself strictly to the point which it is called upon to decide, 
and will express its opinion on the case only so far as is necessary 
to show the grounds upon which the interlocutory application is 
disposed of (6), and, in the absence of very special circumstances, 
will impose only such restraint as will suffice to stop the niiscliief 
and keep things ns they are until the hearing (c). 

487. Where any doubt exists as to the legal right, or if the 
legal right is not disputed, but its violation is denied, the court, in 
determining whether an interlocutory injunction should be granted, 
takes into consideration the balance of convenience to the parties 


(/>) lianlcurt v. Houghton (IS/i'J), 27 Boav. 426; Western v. MaedermoU (LSUG), 

2 Ch. App. 72; J.-(L v. IJah/nx Corpomtion {i8G9), 17 W. R. 1088; and eee 
Knight v. Simmoiula, [1898] 1 Ch. 668; ulfirmcd, [1896] 2 Ch. 294, 0. A. 

(9) Marlcer v. Marhr (1861), 9 Ilaro, 1, 15. 

(r) RmdcU v. Munay (1821), Jac. 811, 816; Saunders v. Smith (1888), 

3 My. & Or. 711, 730 ; and see Rochdale Canal Co. v. King (1851), 2 Smi. (n. s.) 
78, 87. 

(s) Laird Y. Birkenhead Rad. Co. (1859), John. 500; Hill v. South Stafford- 
shire Rail. Co. (1865), 11 Jur. (k. s.) 192. 

(o) Hilton V. Granville {Earl) (1841), Cr. & I’h. 283, 292; South-Eastern 
Rail. Co. V. Martin (1848), 18 L. J. (cn.) 103; liridson v. lienecke (1849), 12 
Beav. 1; M'Lwre y. Ripley (1850), 2 Mac. & (}. 274, 276, n. ; Rochdale Canal 
Co. v. King, supra, at pp. 89, 90; A.-O. v. Sheffield Oas Consumers Co. 
(1853), 3 De G. M. & G. 304, 324, 0. A,; Great Western Rail. Co. y. Oxford, 
Worcester and Wolverhampton Rail. Co. (1853), 3 De G. M. & G. 341, per Knioht 
Bruce, L. J., at p. 353 ; Ware v. Regent's Canal Co. (1858), 3 De G. & J. 212, 230 ; 
BovUl V. Crate (186^, L. R. 1 Eq. 388 ; Salisbury y. Metropolitan Rail. Co. (1870), 
39 L. J. (OH.) 429 ; Isaacson y. Thompson (1871), 41 L. J. (cn.) 101 ; Mogul Steam- 
ship Co. y. McGregor, Oow dc Co. (1685), 15 Q. B. D. 476, 486; and see Turner 
y. Mirfield (1865), 34 Beay. 390, per Romilly, M.R., at p. 391 ; Folkestone 
Corporation y. Woodward (1872), L. H. 15 Eq. 169 ; title Equity, Vol. XIIL, 
pp. 171, 172. 

(6) Skinners' Co. y. Irish Society (1836), 1 My. & O. 162, 164. 

(c) Blakemore v. Glamorganshire Canal Navigatwn (1832), 1 My. & K. 154, 185. 
Even before the Judicature Acts a perpetual injunction could be granted without 
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Injunction. 


SKOT. 2 . and tlie nature of the injury which the defendant, on the one hand, 
Interlocu- would sulTer if the injunction was granted and he should ulti- 
tory iTuifely turn out to be right, and Lljat which the plaintiff, on the 
Injunction, otlier hand, might sustain if the injunction was relused and he 
should ultimately turn out to be right (r/). The burden of proof 
that the inconvenience which the plaintiff will suffer by the refusal of 
the injunction is greater than that which the defendant will suffer, 
if it is granted, lies on the plaintiff (c). 

ivrraamay The court will take care that the -order is so framed that 
acon<St?ra”^ neither party will be deprived of the benefit he is entitled to, 
of granting, if in the event it turns out that the party in whose favour it was 
made is in the wrong ( / ); and for this purpose it will, if necessary, 
impose terms upon the plaintiff as a condition of granting the 
injunction (g). The party applying for an interlocutoiy injunction 
must always give an undertaking in daniagcs, in case it should turn 
out at tlie hearing that he is in the wrong (It). He may also be 
requiied to iindertitke to prosecute the action with duo diligence (?), 
or, it the action has reference to tlie jiaynient of money, to pay the 
amount in dispute into court (A). Sinnhirly also the court may 
or with- impose terras upon the defemlani as a condition of withholding 
injunctioir injunction {1). Thus he may bo rcqihi I to undei take to keej) an 

tho plaintiff boing roquiicd first to ostablish bis right at law in special circum> 
stances; see pp. 202, 20G, ante. 

(</) /tipnn (/'.a, 1) V. Hobart (1831), 3 My. & K. lOO; liramweU v. Ifalromb 
(183G), 3 Mv. & Cr. 737 ; SanruierH v. Swith (IHSs), 3 Mv iSL Cr. 711, 737; 
Hivut V. Sbaix (1K30), 8 Tj. J. (cti ) 21G; Ih'tens v. f.ir (IS14), 8 Jur 1S3, 186 ; 
Hilton V. (Jranmlle (Karl) (1811), Or. & Ph 283, 297 , Clnwe/i v. Hole (1851), 
13 Ueuv. 317 ; Hotbjson v. Pown (Ha>l) (IK.)l) 1 Do fj. M. & (>, 6, 13, C. A. ; 
C/nhl V. IhiK/lan (1861), 5 De G. M. \ G. 739, 741, C A.; Not man v. Mihhell 
n864), 5 Dn G. M. A G. Oiy, 07.3, G. A. ; Mnnro v. II urnhoe and /{rufhfltnf/'tea 
Jiiiil. Co. (1SG6), 4 Do (}. J. vV Sm 723, 7.33, C. A. ; Elmbirat v. Spenrtr (1849), 
2 Mao. & (J 4.), -il ; Cotic Corj'oratum v. Itooniy (1881), 7 L. R, Ir. 191 ; Lte v. 
(Jthbimja (1892), G7 L. T. 2G3. On this principle injunctions wore lofusod in 
(jrttvhabjh v. Mancheder and Dirmimjham Itntf. Co. (18.38), 3 My. & Gr. 784, 
799; Ihlton v. Gr>ivnUe (Natl), anpra; Cory v. Yarmouth and Norvtt'h 
Itad. Co. (1844), 3 llure, 693, G(M; M NetU v. irt/ftd7ns (18 17), 11 Jnr. 341; 
TlV/iam V. Heath (1800), 1 L T 207 ; Safii'niri/ v. Met.ri>pt>litari Rati. Co. 
(1870), 39 L. J. (Cli.) 429, 4.34 ; HV//.s v. Aticuboiouyh (]Hl]), 24 L. T. 3i:, 
Ehtea v. Payne (1879), 12 Ch. D. 408, C. A.; Eiebbuy. /.aiivaa/urt and Votlsbire 
Rail. Co. (1818), 2 Dc G. Sni. 631, .5.30 ; Mitchell v. Hcmy (18S0) 16 Ch. D. 181, 
C. A.; A.~0. V. Actmi Local Board (1882), 22 Ch. D. 221; Arnott v. Whtlhy 
Urban Ihstiict (Vy?o<rt7 (1909), 101 L. T. 14; and gi unted m Phmpton v. Sptller 
(1870), 4 Ch. D. 286, 0. A.'; Cork Corporation v. Rooney, supra; Newaon v. 
Pender (1884), 27 Ch. D. 43, 0. A. 

e) Child V. Douglas, supra, at pp. 741, 742. 

/) East Loncash ire- Rail. Co. v. Hafieraley (1849), 8 Hare, 72, 94. 

g) Boardviari v. AL'styn (1801). 0 Ves 407, 471 ; Sanxier v. Foster (1841), 
Cr. & Ph. 302; Rtgby v. Great ireattrn Rail Co. (1840), 2 Ph. 44, 50; Enat 
Lancoahtre Rati. Co. y. Hatter aley, supra ; see Coleman y. West Hartlejtool Rail. 
Co. (1801), 3 L. T. 847. 

(h) As to the undertaking in damages, see p. 284, post. 

(t) Netraon y. Pender, au/ra, at p. 03; and see Sweet y. Cater (1841), 11 Sira. 
672; Ihdcena v. Lee, aupra , lUdm v. Rogue (1840), 10 Jur. 420 (whtre tho 
plaintiff was required to undeitake to try his nuht »it law). 

(fc) Whitworth V. Rhodes (I860), 20 L J. (cii.) 105; Sharv v. Jersey (Earl) 
(1879), 4 C. P. D. 369, 0. A. ; and see Jones y. Pataya Rubber ayid Produce Co., 
Ltd., [1911} 1 K. B. 455, C. A. 

(Z) Rigby y. Qteat Western Rail. Co. (1846), 2 Ph. 44, 50; Crotnjord and High 



Part II.—General Conditions op Relief bt Injunction. 


228 


account, and in the event of the plaintifT establiahing his case to 2. 

pay such sum as the court shall direct (in), or to give reasonable Interlocu- 
notice of his intention to build and to produce plans (n), or not to 
do or continue the act complained of in the meantime (o), or to I^l™ction. 
abide by any order the court may make as to damages (ja) or as to 
pulling down the structure complained of (g), or to make certain 
admissions for the purposes of the trial (r). 

488. Where it is imposfdble to form any opinion as to whether or When motion 
not the act complained of will be a nuisance, the motion will not "o*- allowed 
be allowed to stand over till the act in question has been so far 
executed that its character may be judged, but will be refused 

at once (a). 

489. A mandatory injunction can bo granted on an interlocutory Mandatory 
application as well as at the hearing (a), but, in the absence of 

special circumstances, it will not he granted on motion (b). If, 
however, the case is clear and one which the court thinks ought to 


Peak Rail. Co. v. Storlporf, Disley, and Whnieii Bndye Rail. Co. ( 1 857), 1 De O. & J. 
S20, C. A. ; L(ao v, Iuum (1864), 4 De G. J. I'i Sin. 286, Ehces v. Fayne (1870), 
12 Ch. D. 468, C. A. ; MtUhell v, //i-wry (1880), 15 Ch. D. 181, 0. A. ; Wall v. 
Limdon and Noilhern AKseta Gorjxyratton, [1898] 2 Ch, 469, C. A.; Smith v. 
Harter^ 138, 148. Soinotiinos the injunction is suspended ur 

stands over for a time to enable the defendants to cairy out thoir undertakinp: ; 
see Spencer v. London and JJirmtnyham Rati. Co. n886), 1 liy. & Can. Oas. 169, 
172; Muitham Hridqe and Roads Co. (/’ro/znetora) v. London and Southampton 
Rail. Co (1840), 1 Hy. & Can. Caa. 653, 683; A.-G. v. Fuatern Countiea Rail. Co. 
(1813), 3 Ry. & Can. Cas. 337, 344. 

(m) Riifhy v. Cre/tt ]V( stern Rail. Co. (1846), 2 Ph. 44, 60; and bog Jonea v. 
Great Western Rail. Co. (1840), 1 Uy. & Can. Cas. 684, 695. Whore the act com- 
plained of involves tlio mukui;; of piofitH, an undertaking by the defendant to 
keep an account is almost iiivnnably required ; see Uramwell v. llahomh (1836), 
3 My. & Cr 737 ; CV// v. Yarmouth and Norwich Rail. Co. (1844), 3 Haro, 
593, 604 ; Riyl-y v. Oriat Western Rati. Co.^ au}yra ; M'NeiU y. Williams 
(184')), 11 Jur. 314; Swallow v. Wall my/ord and Day (1848), 12 Jur. 403; East 
Lancashire Rad. Co. v. Uatteralcy (1849), 8 Hare, 72; Elwia v. Fayne, aupra; 
Mdchell V. Henry, supra. 

In) Smith V. Baxter, supra. 

(o) Clarke v. Clark (1864), 13 W. JR. 133 ; and see Wall y. London and Northern 
Assefa Corporation, supra, 

{p) M'Nedl V. Wdliams, supra; A.-G. y. Manchester ami Leeds Rail. Co. 
(1838), 1 Ey. & Can. Cas. 436, 452. 

{a) Ford V. Gye (1858), 6 W. E. 235. 

(r) Hilton \. Granville {Earl) Cr. & Ph. 283. Before the Judicature 

Acts, whore an injunction was granted, but the plaintilT was required to under- 
take to try his nght at law, the defendant might be ordered to make certain 
admissions for tho purpose of the trial {Swetd v. Cater ^1841), 11 Sim, 672; 
Dickens y. Lee (1844), 8 Jur. 183 ; Bohn v. Doyue (1846). 10 Jur. 420). 

(s) Haines v. Taylor (1847), 2 Ph. 209. As to appeals from such an order, 
see p. 283, post. 

(а) Robinson v, Byron (Lord) (1785), 1 Bro. 0. 0. 588; Lane y. Newdigate 
(1804), 10 Ves. 192, fJervei/ y. Smith (1855), 1 E*. ft J. 389; Bonner y. Great 
Western Rail. Co (1883), 24 Ch. I). 1, 10. C. A. ; Cohen v. Poland, [1887] W. N. 
169; and see A.-G.y. Metropolitan Board of Works (1863), 1 Hem. &M. 298, 
812, 321. 

(б) Blakemore y. Glamorganshire Canal Navigation (1832), 1 My. ft K. 164 ; Gale 
y. Abbot (1862), 8 Jur. (n. s.) 987 ; Johnston v. Royal Courts of Justice Chambers 
Co., [1883] W. N. 3, C. A. ; and see Anon. (1790), 1 Ves. 140. 
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be decided at once (c), or if ihe net done is a simple and summury 
one which can ho easily remedierl (d), or if the dofendant, after 
ex2)re38 notice, has committed a clear violation of an express con- 
tract (c), or where the defendant, on receipt of notice that an injunc- 
tion ia about to bo applied for, hurries on the work in respect of 
which complaint is made, so that, when he receives notice of an 
interim inj miction, it is completed (/), a mandatory injunction will 
be granted on an interlocutory application. 


Part III. — Parties against whom an 
Injunction may be Granted. 

Sect. 1. — In Oi‘n"r<iL 

490. Ill geneial, if a proper case is made out for the exercise hy 
tho court of its jurisdiction, any poison n-^ainst wliom a right of 
action exists can he restrained liy injunction (<7). 

Sect. 2.- Corpora I ions. 

SuH-SKCr 1 ~J)i f/nirrnl 

491. Companies incorpoinled under llio Conijianios (Consolida- 
tion) Act, 11)08 (/<), which infringe the legal rights of others, are 
amenable to the jurisdiction of the court liy way of injunction in 
exactly the same way as individuals. So, too, are public func- 
tionaries and comjianics incorporated by statute for public purposes, 
although tho court will not interfere with what they do so long as 
they keep strictly within tho limits of tho powers and duties 
entrusted to them by tho legislature 


(c) Allpoitv, Sernritics (Wpomlivu MS!/-'/), I \i .) (C'll.) 191. 

\d) ller^ity v. Smith (IR.>5), 1 K. & J. 

M Morris v. Giant (I87.i), 24 W. li. m). 

(/) Darnel V. /''iri/Hsvn, [iRjp] - Cli. 27, (’ A., followed m Von Joel y. Hi/rnmj, 
[1895] 2 ('ll. 774, U. A. (whoio tho (lofoiidimt, kiiowiriJ? that tlio plaintiff was 
endoavouiing to servo a writ, evadod service for soino days and meantime 
hui nod on lu8 buildings). 

{g) As to iniuuctions against a Uoveinnipnt department, see 205, ante. 
As to injunctions against infants, see title Ini’ants and Gnii,DREN, pp. 143, 
144, ante. 

{h) 8 Edw. 7, c. 69. As to tho law relating to comjianios generally, see title 
Companies, Vol. V., pp. 1 ei sig 

(») Frewm y, Lewis (1S.3S), 4 Mi. & Or. ?49, 254; Liverpool Coriiorafion y. 
Choi ley Wntei'works Co. (l8o2), 2 Do 0. M. <!fc G 852, 860, C. A. ; Tinkler y, 
Wandsworth District Hoard oj Ww'ki (1858), 2 De G. & J. 261, 274, C. A.; 
Cardiff Corporation v. Cardiff Wutnwoiks Co. (18.)9), 4 J)e G. & J. 690. (3. A., 
explained m Marriott v. Ea^t Grinstead Gas and Hater Co., [1909] 1 Ch. 70, 
78; A.-O. y. Mxd Kent and South- Easteim Rati. Co. (1867), 3 Ch. App. 100; 
A.-G. y. Rathmines and Bathgar Toumship [mprovemevt Commissioners (1880), 5 
1j. E. Ir. 114 ; see further, pp. 227 et set/., post. 
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492. The principles applicable to individuals trading under 
identical or similar names {k) apply equally to companies (1), and 
in a proper case a company will be restrained from using a style or 
name which is calculated to deceive (m). 

493. The jurisdiction of the court to interfere with the application 
of the property of a common law corporation is dependent upon the 
question whether or not the property is affected by a trust (m). 

If a trust can be shown the court will interfere by way of injunc- 
tion to prevent a breach of the trust (o), whether the corporation 
is lay or ecclesiastical (p). The burden of proof lies upon the 
party seeking to establish the trust (q). 

494. There is nothing in the Municipal Corporations Act, Mnuicipai 
1882 (a)y to exclude the ordinary jurisdiction of the court to prevent corporations, 
breaches of trust, and consefiiiently a municipal corpoi ation may 

he restrained from applying its borough funds for purposes (i>), or 
from dealing with its corporate property in a manner (c), not 
authorised by that or some similar statute (d). The court has 
also jurisdiction to restrain a municipal corporation from making* 
a new, or additional, rate if a proper case for the exercise of that 
jurisdiction he made out {e). 


SBOt.f. 

Gorpom^ 

tlons. 

Restraining 
companies 
from carrying 
on business 
in a manner 
calculated to 
decelre. 

Common law 
corporations. 


(/t-) Sco genoiiilly, titlo Tkaue Maiiks, Trade N\.mes, and Dissiovs. 

{1) Merchant Hanking Co. of fjondon y. Merchants' Joint Stork' Jiank (1878), 
Cli. D. 360. 

(m) Manchester Die ten'll Co., Ltd. y. North ChcshtieandMaiu.hester lirvwerg Co., 
Ltd., [1898] 1 Oh. 539, 0. A. ; affirmed, [1899] A. C. 83 ; La Socirtti Anoniime 
des Ancieus Ktahtxssirnenta Panhard (t Lcrassirr v. Panhard Levaasor Motor Co., 
Ltd., [1901] 2 Oh. 313. See title (’ompanies, Vol. V., p. 84. 

(n) A.~Q. V. Dublin (forjioi'ntion (1827), 1 Bli. (>r. s )312, H. L. ; Parry. A.-(L 
(1842), 8 Cl. & Fill. 409, ir. Jj. ; A -G. y. Aron Cor} oration, dhtrwhe Aberaron 
(ISGIi), 3 1^0 O. J. & Sm. 037, C. A. ; A,-G. v. Cashd Cor}J07ati07i (1813), 3 Ur. iS. 
War. 294, 314; Kvan v. Amn Corpurahon (18r»0), 29 Ucav. 144, 161. Soo also 
title OonpoRA'iiONS, Vol. VIIL, p. 373. 

{o) A.-G. V. Avon Corporation, otherwise Atm a von, suioa, at j) 631 ; .4 -G. y. 
St. John's Hospital, Bedford (1863), 2 Ue G. J. & Sm. 621, 0. A. 

{p) A.-G. V. St. John's Hospital, Bedford, supra, 

(5) Evan y. Avon Corporation, supra; since prinvi facie a corporation Ini': 
full power to dispose of all its property like 11 private individual {ibid., at p. 149) ; 
A.-G. y. St. John's lIos}ntaJ, Bedford, supra, at p 635 ; lt<' Patent File Co., Kx 
parte Birmingham Banking Co. (1870), 6 Ch. App 83, 87. 

(o) 43 & 46 Viet. c. 30. ‘ 

(ft) A.-G. V. Aspinalt (1837), 2 My. & Or. 613; A.-G. v. Wilson (1840), 
Or. & Ph. 1 ; Parr v. A.-G. (1842), 8 01. & Fin. 409, U. L. ; A.-O. y. Lichfutd 
Corpenration (1848), 11 Bcav. 120; A -(}. v. Nen'cadle-iipon-Tyne Corporation 
and North Eastern Rail. Co. (1880), 23 Q. B. U. 492, C. A.; affirmed, [1892] 
A. 0.368; Tynemouth Ccrjioratvm y. A.-G., [1899] A. 0. 203; A.-G.y. West 
Ham Corporation, [1910] 2 Ch. 560; and see A.-G. v. Norwich Corporation (1837), 
2 My. & Cr. 106. 

(c) A.-O. V. Great Yarmouth Corporation (1835), 21 Boav. 625; and eeo 
ArmUatead y. Durham (1848), 11 Beav. 536. 

(d) See generally, title Local Government. 

(e) A.-O. V. lAchfidd Corporation, supra, at pp. 131, 132 ; A,-Q. v. Newcastle- 
woem-Tyns Corporation and North Eastern Rail. Co., supra; and see A.-Q. y. 
ToUmham Urban District Council (1909), 73 J. F. 437 ; but the proper ooutim 
of procedure, where a municipal corporation ia raising aii ille^ rate, is to 
apj^y to qu^ the rate under the provisions of the Munioipal Corporations 

H.L.— xvn. I 
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495. An injunction may also be granted at the suit of a member 
of a company incorporated by royal charter to prevent the company 
from taking a step which might occasion a forfeiture of its 
charter (/). 

496. The High Court has jurisdiction to restrain poor law 
guardians from applying the poor rates improperly (^). 

497. In the case of an eleemosynaBy corporation established 
by charter or statute, the court has no jurisdiction to interfere 
with the persons having control of the charity, unless they are 
committing breaches of trusts in relation to the property of the 
charity (A) ; but where such a case is established, the court will 
compel the due performance of the trust, notwithstanding that 
there is a general or special visitor (i). Where the persons having 
control of the funds or property of the charity are also visitors, 
the a>'0, BO far as there is a trust, likewise subject to the jurisdic- 
tion of the court {k). 

So also in the case of an ecclesiastical corporation, the court has 
no jurisdiction over the visitorial powers unless it finds a trust of 
property (i), but, if once it finds a trust, it ran interfere, whether or 
not there is a visitor (;//). 

Ponding a suit to iletormino the right to nominate to a benefice (n), 
or where the election of a vicar is declared void and a new election 
is directed (o), ihe bishop may be restrained from presenting in the 
meantime. If a person is improperly appointed lo a benefice, the 
court can restrain the bishop from instituting the person so 
appointed (p), and in a proper case a bishop can be restrained 


Act, 1882 (45 & 46 Viet. o. 60), or to appi'ul by certiorari to the King’s 
Bench Division under iind., s. 141 {A.-O. v. Wiyan Gvryoratum (1854), ICav, 
268). 

(/) Jlendall v. Crydal Pnlace Co. (1858), 4 K, & J. 326. In Ward v. 
Attorneys' Socieitj (1814), 1 Coll 370, a company incorporated by royal charter 
was restrained on motion, until the hearing, from surrendering its ohartor with 
a view to obtaining a new clmrter with nn object different from that for which 
tho original charter was granted ; compare title Corpobations, Vol. VUT , 
pp. 397, 398. 

((/) A.-O. V. Merthyr Tydfil Union^ [1900] I Ch. 516, 0. A. ; but the court will be 
very careful in gninting injunctions relating to poor law relief, having regard 
to the largo power vested in tlie Local Gtovernmeut Board of authorising tho 
allowance of an unlawful and-properly disallowed expense at p. 546). See 
generally, titles Poor Law ; iUtes and Rating. 

(/j) A.-G. V. Foundling Ilosjntal {Governors) (1793), 2 Ves. 41; Ex paite 
Berkhampsttad Free School (1813), 2 Ves. & 13. 134, 138 ; Thomson v. London 
Vuirersity (1S64), 33 L. J. (OH.) 625; and see generally, title CllABiTlES, 
Vol. IV., pp. lol et seq. 

(0 A.-G. V. St. Cross Hospital (1853), 17 Beav. 435 ; Dattgara v. Sivax (1S(50), 
28 Beav. 238; and see A.-O. v. Compton (1812), 1 Y. & 0. Ch. Gas. 417. 

(ft) A.-O. V. Lock (1744), 3 Atk. 101; A.-G. v. Smythies (1836), 2 My. & Or. 
135 

(f) Whtawn V. Rochester {Dean and Chapter) (1849), 7 Hare, 632. 

(m) Ibid., at pp. 557, 560. 

(n) Fficholaon v. Knapp (1838) 9 Sim. 326; A.-O. v. Cuming (1843), 2 Y. & Q. 
Ch. Gas. 139; and see title Egglesiastioal Law, Vol. XI., pp. o86. 602. 

(o) Edenborough v. Canterbury {Archbishop) f 1 826), 2 Russ. 93, 110, lU. 

(p ) A.-O. y. LiiehJUdd {Bishop) flSOl), 6 Ves. 825 ; and see A.-Q. v. JPovais 
(Earl), (1863), Kay, 186. 
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from interfering with a vicar in the enjoyment of hie prefer- BaaeiA 
ment (q). GoTpoit!^ 

An injunction cannot he granted by the High Court to restrain ttone . 
persons who have presented a petition to the diocesan court from 
doing that wliich, if they obtain a faculty, they will be entitled 
to do (?•). 

SuB-SEOr. 2 . — Corporations for Public t*urpuaes. 


498. A company incorporated by statute is a corporation for Public 
those purposes only for which it has been established by Parliament, oompaniea 
and whatever it does beyond the scope of such purposes is ultra vires 

and void (s), and may be restrained by injunction (t). In such cases 
the court acts on the principle that it is contrary to public policy 
that a company, authorised by statute to raise a large capital for 
one specific putpose, should employ that capital in competition with 
the general public upon speculations of a diiierent kind (a). 

499. Proceedings tor such an injunction should, where the Who should 
public interest is concerned, be by the Attorney-General (6), but, 

• 

{q\ Sweet v. Ely {Utahop), [1902] 2 Ch. 508, 51G. 

(r) Proud v. Price n.S9.5), 03 L. J. (Q. B.) 01, 67, 0. A. Soe also title 
Eoolesiastioal liAW, Vol. XI., pp. 512 et seq. 

(s) liuchdale Canal Co. v. Raddtffe (1852), 18 Q. B. 287 ; Natitmal Qvaranteed 
Manure Co. v. Dotuild (1859), 4 H. & N. 8, 16; Stockport District Waterworks Co. 

V, Manchester Corporation (1862), 9 Jur. (». s.) 266; aud see title OonrORATlONS, 

Vol. VIII., p. 359. 

(t) A.‘Q. V. Great Northern Hail. Go. (I860), I Drew, & Sm. 154 (where a 
railway company was restrained from carrying on the business of coal 
merchants) ; l^yde v. Eastern Bengal Hail. Co. (1866), 36 Beav. 10, 14 (a railway 
company cannot become a steamboat company or cany on a brewery or the 
like); weat Western Rati. Co. v. Metropolitan Rail. Co. (1863), 32 L. J. (cn.) 

382, per Wood, V.-O., atp. 380 (a compaiij' would be restrained from purchasing 
shai’es in anothor company) ; A.-Q. v. Waterford Corporation (1875), 9 L B. Eq. 

522, 0. A. (corporation lostrained from ajiplying money produced by rates and 
funds under their control towards the expenses of introducing a bill into 
Parliament) ; London County Council v. A.-G., [1902] A. 0. 105 (where a com- 
pany having statutory powers to purchase and woik a tramway company was 
restrained from working omnibuses in connection with the tramways); A.-G. 

V. Mersey Railway^ [1907] A. 0. 415 (^where a railway company was restinined 
from running omnibuses) ; A.-G. v. West Gloucestershire Water Co., [1909] 2 Ch. 

838, C. A. (whore a water company was restrained from sup^dying water outside 
its statutory limits) ; but see Hyde Commissioners v. Isle of Wight Ferry Co. 

(1862), 30 Beav. 616 (where, on a motion for an injunction against the company, 
it appearing that the act complained of, so far from producing any injury, 

Womd be a public convenience, the court declined to interfere). Things which are 
incidental to and may I'eosonably and properly be done under the main purpose, 

» they are not literally within it, would not, however, be prohibited 
V. Great Eastern Rail. Co. ( 1880), 5 App. Oas. 473, per Lord Bi^acebubn, 
atp. 481 ; London and North Western Rail. Co. v. Price (1883), 11 Q. B. D. 485, 489; 

Staag v. Medway {Up^) Navigation Co.^ [1903] 1 Ch. 169, 0. A. ; Peel v. London 
and North Western Railway. [1907] 1 Ch. 5, 0, A.; Re Kingsbury Collieries, 

Ltd. and Moorefs Contract, Q1907] 2 Oh. 259). Bee mnerally, on the subject of 
injunctions against companies in respect of acts tv^a vires, title Gohtanibs, 

Vol. V., pp. 286-288. 

(a) A.-G. V. Great Northern Rail. Co. suwa, at p. 101 ; Hare v. London and 
North- Western RaU. Co. (1861), 2 John. & H. 80, 109. 

{h) A.-0. V. Great Northern Rail. (Jo., supra, at p. 161. A rival' oonomany iS 
Bot qualified to represent the rights and interests of the pubUo (atodqport 
INtMdt WaterworJes (Jo. v. ManMeeter- OorporaUon (1862), 0 Jur. (n. a.) 260; 

1 2 
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where the act in question is one which involves an injury to private 
interests, an individual can sue without joining the Attorney- 
General (c), and may obtain an injunction if he can show special 
damage (d). The question whether or not the Attorney-General 
should sue on behalf of the relators is a matter for him, and not 
for the courts, to decide. His jurisdiction in this respect is 
absolute (&), but the court has a discretion in these as in other 
cases of injunction, and the Attorney-General is not entitled to an 
injunction as of riglit on proving his case‘(/). 

500 . As a rule, it is not necessary for the Attorney-General to 
show special damage to the public. It is usually sufficient if he can 
show that the company has transgressed, or is about to transgress, 
the powers conceded to it by the legislature (</) ; but the court can 
refuse to interfere if it is satisfied tliat the interest of the public 
does not require its assistance (/i), or that the act complained of 
cannot bo regarded in the light of a public injury (i). In granting 


Pudsey Coal Oaa Co. v. Ihiulford Corjwralion (187:i), Jj. E, 15 Eq. 107 ; iSonuer 
V. Great Western R nl. Co. (188.’!), 24 Ch. 1). 1, 8, C 4.). 

(c) Sampson v. Smith (1838). 8 Sun. 272 ; Spence and Ward v. London and 
Birmingham Rati. Co. (1836), 7 L. J. (ch.) 281 ; A.~0. v. Great Not them Rail. 
Co. f 1860), 1 Brew. & Sm. 154 ; Bonner v. Great Western Rail. Co., supra. 

(a) And see p. 229, post. 

(e) lAmdon County Counal v. A.~Q., [1902] A. 0. 166 ; A.~Q. v. Wimbledon 
House Estate Co., Ltd., [1904] 2 Ch. 34, 44; A.^G. v. Birmingham, Tame, and 
flea District Drainage Board, [1910] 1 Ch. 48, 61, 0. A. 

(/) yl.-(7. y. Shrewahuiy {Ktngsland) Bridge Co. (1882), 21 Oh. D. 762, 756, 
A.~G. V. Gloucestershire Water Go , [1909] 2 Ch. 338, 310, 0. A. ; A.-G. v. 
London and Not'th Western Railway, 1 Q. B. 78, C. A.,jotT Vauquan 

WlLLTAMS, L.J., at p. 87 ; A.~G. v. Wimbledon House Estate Co., Ltd., aupia, 
per Fakwell, J., at p. 42 ; A.-G, v. Birmingham, Tame, and Rea District 
Drainage Board, sujira. The difficulty in which an injunction might place 
public bodies, if compelled to close sewers under theii* control, but in daily use, 
has induced the court in many cases not to exercise its juribdiction by way of 
injunction unloss it is absiolutoly ossontial to do so {A.~G. v. Acton Local Board 
(1882), 22 Oh. 1). 221, 232 ; Islington Vestry v. Hornsey Urban Council, [IdOf'] 
1 Ch. 095, 707, 0. A.). 

(y) Liverpool Corporation v. Chorley Water worhs Co. (1852), 2 Bo G. M. & C 
852, 860, 0. A. ; Il'are v. Reger's Carxil Co. (1858), 3 Be G. & J. 212, 228 ; A.-O. 
V. Great Western Rail. Co. (1872), 7 Ch. App. 767 ; A.-G. v. Cockermouth Local 
Board (1874), L. K. 18 Eq. 172; A.-G. v. Great Eastern Rail. Co. (1879), 11 
Ch. B. 449, 0. A., per Bagqallay, L.J., at p. 600 ; A.-G. v. Shrewsbury 
(Kinysland) Bridge Co., supra; Bonner v. Great Western Rail. Co., supra, per 
Bagoaixay, L.J., at p. 8; A.-G. v. London and North Western Railway, 
supra; Londbn County Council v. A.-G., [1002] A. 0. 165; A.-G. v. Mersey 
Railway, [1907] A. 0.'4ld; A.-G. r. FrtrrUey and Farnborough District Water 
Co., [1908] 1 Ch. 727, C. A. ; A.-G. v. West Gloucestershire Water Co., supra. 
The law will bo dealt with as it exists, and the possibility of further powers 
being granted will not be taken into account {Great Western Rail. Co. y. 
Metropolitan Rail. Co. G863), 32 L. J. (CH.) 382). Where the act complained 
of has been declared by a competent authoxnty to be illegal the court will 
grant an injunction at the instance of the Attorney-General, without considering 
the grounds on which it has been declared illegal (A.-G. v. Oxford, Worcester, 
and Wolverhampton Rail. Co. (1854), 2 W. B. 330). 

(A) A.-O. y. Birmingham and Derby JuvxUon Rail. Co. (1640), 2 By. & Oan. 
Cas. 124, 132. 

(t) A.-G. V. Birmingham and Oxford Junction Rail. Co. (1651), 8 Mao. & G, 
453; A.-G. y. Great Eaetem Raik Co. (1879), 11 Oh. D. 449, 0. A., per Jaicbs, 
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an injunction to restrain a public body from continuing a state of Sww* *• 
things which existed at the time of the commencement of its powers Corpora* 
the court looks at the balance of convenience (k), but, if the act 
complained of is expressly forbidden, public convenience will be 
disregarded (Z). It is no defence to an action against a public body 
at the relation of the Atiorney-Gcnoral to restrain a nuisance that 
the relators have powers which would enable them themselves to 
remedy the evil (?»). 


601. When the proceeding is by a private person, he must show 
special damage to himself (n), unless the act prohibited is obviously 
prohibited for his special protection (o). The court will, moreover, 
take the interest of the public into consideration when asked to 
interfere with a railway (p). A simple contract creditor of a com- 
pany is not entitled to an injunction to restrain a company from 
dealing with its assets, on the ground that he will be defrauded 
thereby (q). 


i’rirato 
person must 
show special 
damage. 


Sub-Sect. 3. — l^roceedinga a/jainat a Ci^npauy by it$ Membera. . 

502. If the acts of a company amount to an individual injury Action b/ 
or wrong to an individual member of the company, such member members of 
will have a right of action against the company, and in a proper ^ company 
case may obtain an injunction against the company in aid individuM 
of his legal right (r). If a company attempts to act ultra wrong. 


L.J., at pp. 481, 485, and seo A.-O. y. Birmingham, Tame, and Rea IHatrid 
Drainage Board, [1910] 1 Oh. 48, 0. A. 

fA:) A.-(^. V. Dorking Union Ouardiana (1882), 20 Oh. D, 595, 607, 0. A. 

(Z) Oromford and High Beak Rail. Co. v. Stockport, Disley, and Whaley Bridge 
Rail. Co. (1857), 3 Jur. (n. s.) 628. 

(m) A.-G. V. Colney witch Lunatic Aeylum (1868), 4 Oh. App, 146. 

(n) Chamberlaine v. Chester and BtrJ^nhead Rail. Co. (1848), 1 Exch. 870; 
Hclyoake v. Shrewsbury and Birmingham Rail. Co. (1848), 5 Ry. & Can. Oas. 421 ; 
Liverpool Corporation v. Chorley Waterworks Co. (1852), 2 Do O. M. & 0. 862, 0. A. ; 
Ware y. Regent' e Canal Co. (1858), 3 De Q-. & J. 212 ; Stockport District Waterworks 
Co. y. Manchester Corporation (18^2), 9 Jur. (n. s.) 266; Pudaey Coal Oaa Co. v. 
Bradford Corporation (1873), L. R. is Eq. 167 ; Nuneaton Loral Board y. General 
Sewage Co. (1876), L. ll 2<) Eq. 127 ; Bonner y. Great Western Rail. Co. (1883), 24 
Oh. 1). 1, 0. A. ; Lmdon Association of Shipowners and Brokers y. London and India 
Docks Joint Committee, [1892] 3 Oh. 242, 0. A. ; Marriott v East Orinstead Gas 
and Water Co., [1909] 1 Oh. 70. If an individual has sustained no damage and 
there is no reason to ap[)reheud that he will do so, he cannot sue, notwithstand- 
ing that he is nearer to the possible cause of injury than the rest of the public 
(Ware y. Regent's Canal Co., supra., per Lord Ohblmsford, L.C., at p. 228). 

(o) Chartwerlaim y. Chester and Birkenhead Rati. Co., supra, per Pollock, O.B., 
at p. 677 ; and see also Cromford and High PsoAi Rail. Co. y. Stockport, 
iHwy, and Whaley Bridge Bail. Go., supra. For the cases in whioh injunc- 
tions will be granted in connection with the hiking and user of land acquired 
by public conmaniea under their statute^ powers, see title Oomfulsoby 
Furouass of Land and Comfensation, vol. YI., pp. 24, 25, 74, 97, 101 ; 
and p. 234, post. 

(pj Lyde v. Eastern Bengal Rail. Co. (1866), 36 Roav. 10, 17, and see Rigby r. 
Great ff^estem Rail Go. (1846), 2 Ph. 44. 

(g) M&Xa V. Northern Railway of Buenos Ayres Go. (1870), 5 Oh. App. 621. 

(r) Seo Pulhrook v. Richmoi^ Consolidated Mining Co. (1878), 9 Oh. D. 610; 
Munster v. Cammell Co. (1882), 21 Oh. D. 183; Kyshey. Alturcu Gold Go. (1888), 
36 W. R. 496 ; Turnbull v. West Riding Athletic Club [Leeds), Ltd., [1894] W N. 4 
(where on the application of a director injunctions were granted to restrain the 
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Skot. 2. vi/res (s), an^ single shareholder has a right to resist it, and the 

Corpora* court will interpose on his behalf by way of injunction (a). He 

tlnia. may sue either in his own name (6), or on belialf of himself and all 
other members of the company holding a common interest with 
himself in the company (c). 

PartiM. 503. Where one class of shareholders has an interest opposed 

to that of another class, it is necessary to make the latter class 
defendants ; but where one individual, having an interest, complains 
of the act of the whole company, there is, as a general rule, no 
necessity for any other shareholders to be present {d). If an 
agreement be entered into by two companies, an injunction will not 
be granted to restrain one of such companies from acting under the 
agreement at the suit of a shareholder of the other company, on 
the ground that, so far as regards the former company, the agreement 
is ultra vires (e). 

plaintiff’s oo-diroctors from wiongfully e?:cludin'? liim from tho board); liam. 
oridqe v. Smith (1889) 41 Ch. D. 462, 0 A. ; Sotion v. h'm/lia/i and ('tihnnal 
Produce Co., [1902] 2 Cb. 602 (whore similar uijiii i lions were relumed): Ntirrnan 
V. MtVhell (18r)4), 6 De G. M. & G. f>48, C. A. ; Jotmson v. Lyttle'* Item Ayeticy 

i l877), 6 Ch, D, 687, C. A. ; Qottllon v London ArchiteiUnal iimk and Tile Co., 
1877] W. N. 141 (where an injunction was granted to rosriam an illegal 
orfmturo of shares) ; Jones v. Peuaya liuhber and Trodnre Co., Ltd., [1911] 
1 K. B. 455, 0. A. ; and see Holland v. Dickson (1888), 37 Ch. I). 669 ; Mutter v. 
EaUem and Midlands Rati. Co. (1888), 38 Ch. 1). 92, C. A. ; Nelson v. Anglo- 
American Land Mortgage Agency Co, [1897] 1 Ch. 130; Davies v. Gas l.ight 
and Coke Co.^ [1909] 1 Ch. 708, C. A. (where injunctions were grunted to 
re‘*train the interference by companies with shareholders and deljenture- 
holdera, in the exeiciseof their statutory lights to inspept, at all reasonable 
times, the register of mortgages of the company). An injunc'tion will not be 
granted to restrain the company from nniking calls on its shares and enforcing 
them, even when tho shareholder has commenced an action to try the question 
of hiB liability, for in such an action ho can, by resisting payment, get tho 
question of liability settled and so obtain a remedy without having recourse to 
an iniuuctiou {Tatham v. Palace Restaurants, Ltd. (1909), 53 Sol Jo. 743), and 
see the Companies Clauses Consolidation Act, 1845 (8 & 9 Vict. o. 16), ss. 45, 
63; the Companies riuuses Act, 1863 (26 & 27 Vict. c. 118), s. 28, and the 
Coinpanios ((’oiisolidatiun) Act. 1908 (8 Edw. 7, c. 69), ss. 100, 101, and 
geneiully on this subject, title Companies, VoI. V., pp. 289 et seg. 

(j) As to what are ultra vires acts, and generally as to the exercise by a 
company of its powers, see title Companies', Vol. V., pp 223, 285, 289, 318. 

(a) Simpson v. H'esirntneter Palace Hotel Co. (1860), 8 H. L. Cas. 712, 717; 
and see Mosely v. Kojffy/oninn Mines, Ltd., [1911] 1 Ch. 73, 0. A. An 
injunction will not be granted to restrain a company from doing something 
within its objects on the ground that it will be thereby incapaoituted from 
doing something else also within its objects {Syers v. Brighton, Brewery Co., 
Ltd., Wright v. Same (1864), 11 L. T. 560). 

(6) Iloole V. 0/eat Western Rail. Co. (1867), 3 Ch. App. 262. 

(c) Carlisle v. South Ecutem Rail. Co. (1850), 1 Mac. & G. 6S9, 699; 
Macbride v. Lindsay (1852), 9 Hare, 674, 586 ; Fawcett v. Laurie (I860), I Drew. 
& Sm. 192, 202, 203. As to the qualifimtions necessary to maintain an action 
on behalf ’’ and generally as to actions of this kind, see title Companies, 
Vol. V., pp. 289 — 291, 319 et seq. The fact that a plaintiff sues at the 
instigation of a rival company is not of itself sufficient to prevent him from 
obtaining an injunction on the merits of the case {Colman v. Eastern Counties 
Rail. Co (1846), 10 Beav. 1). 

(d) Hoole y. Great Western Rail, Co,, eupra, per Bolt, L.J. at pp. 277, 
278. 

(«) Maunsdl v. Mi^nd Great WesUrn [Ireland) Rail Co, (1863), l;Hem. & M. 
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Sect. 8. — Unincorporated Bodies. 

504. The jurisdiction of the court to interfere in the case of 
clubs, societies, and other unincorporated bodies is based upon 
the right which the members have to the common use and enjoy* 
ment of the property which has been purchased or accjuired by 
means of the funds contributed by such members (y). Where the 
contract between the parties creates a purely personal relationship, 
the court has no jurisdiction to interfere (y). 

Thus a member of a proprietary club, in which members have 
no right of property, who has been expelled by a committee, though 
the proceedings were irregular, cannot obtain relief by way of an 
injunction Qi). On the other hand, in the caso of a members' club, 
in which members have rights of propeity, all the formalities 
relative to the expulsion of a member required by the rules must 
be strictly complied with, and, unless this is done, the court will 
grant an injunction (i). 

A trade union (/i) may also be restrained from unlawfully 
expelling a member (/) or from misapplying its funds {in), the 
jurisdiction in eases of this kind being founded upon the right of 
property vested in the members (h). A trade union may also be 
restrained from acting ultra tires, or illegally (o). 


130. As to whon tho court will interfere with actions of a company, see title 
Companies, Vol, V., pp. 280, 200 

(/) i'Vftes V. Edtn (1867), L. K. 1 Sc, & Div. 668, per Lord CiiANWORTn, at 
p. 681 ; Biybi/ v. Cvnnof (1880), 14 Cli. D. 482, per Jessel, M.U., at pp. 487, 
488; liaird v. Tfe/fe (1800), 44 Ch. D. 661,676; Millican v. (1888), 4 

T. li. R. 203, 0. A. 

’g) Millnan v Snlivan, supra. 

h) Baird v. Wel/s (1890), 44 Ch. D. 661. For the classification of clubs, “see 
tit 0 CT.UB8, Vol. IV., p. 406. 

i) Etsher v. A* one (1878), 11 Ch. D. 363; Lahmtrhere v. Wharvcliffe {Earl) 
(1870), 13 Ch. D. 346, Foster y. //armo7j, fl8Hl]W. N. 171 ; Baird y, Weils, supra; 
and see Lapointe v. V Association de Bien/aisance ft de lidraite de la Police de 
Montreal, [1906] A. C. 536; Narington y, Sendall, [1003] W, N. 60. The rules 
of the club must be construed fairly, and in the same way as any other contract, 
and the court has no liuht to give the words other than their ordinary meaning, 
or to construe the rules otherwise than in their ordinary sense {Dmvktns t. 
Autndms (1881), 17 Ch. D. 616, per Jessel, M.U., at p. 621 , C. A.) ; and see title 
Clubs, Vol. IV., pp. 416 et seq. 

(k) A trade union registered under the Trade Union Acts, 1871 and 1876 
(34 & 36 Viet. c. 31 ; 39 & 40 Viet. c. 22), may be sued in its registered name 
(Tajf VeUe RaUivay v. Amalgamated Bocifty oj Badway Servants, [1901] A. C. 
426). 

(/) Osborne v. Amalgamated Society oJ Railway Servards, [1911] 1 Oh. 640, 
0. A., distinguishing Rigby v. Connol (1880), 14 Ch. D. 482; Chamberlafn'n 
Wharf, Ltd. y. Smith, [1900] 2 Oh. 606, 0. A 

(m) Wdfe V. Matthews (1882), 21 Oh. U. 194 ; Yorkshire Miners'^ Af^soriatkny. 
Bowden, [1906] A. 0. 256. 

(n) Ri^ V. Connol, supra, at p. 487 ; see generally, title Trade and Trade 
Unions. 

(o) Amalgamated Society of Railway Servants v. Osborne, [^1910] A. C 87 ; and 
see Wilson v. Amalgamated Society of Enginwrs (1911), 27 T. L. R. 4(9. 
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Sect. 1. 

Prevention 
of Nuisance. 

Nuisance. 


Jurisdiction 


Part IV. — Purposes for which an Injunction 
may be Granted. 

Sect. 1 . — Vrevmiioii of Nuisance. 

505. The jurisdiction of tlie court by way of injunction in 
nuisance cases (;)) is in aid of the legal right, and is founded 
upon tile necessity of preventing that sort of injury to property 
for which damages would not bo an adequate or sufficient 
remedy. It rests upon the extent of the injury, and will be 
exercised only when the injury is of so material a cliaracter that it 
cannot he adequately compensated for by damages ( 7 ), or is of a 
continuing or recurring nature (r). An injunction will not usually 
be granted to restrain a temporary or occasional nuisance («), but, 
if the nuisance is a vOntinuing or recurring nui.sance, an 
injunction will not he refused merely because the actual damage 
arising from it is slight (t). 

Sect. 2 . — Prevention oj W^aste. 

506. 'Pile jurisdiction of the court to interfere by way of injunc- 
tion in the case of waste (?*) is not limited to those cases where 
there is a right and remedy at law, but extends also to equitable 
waste (a) and to the cases in which there is an intervening legal 
estate (b). 

( p) Thoro is 110 distinction Lotwcon the princiiilos upon whioli tho court arts 
in tho caso of piivato and public numnrr.s [A.'(h v. Sheffield (Jan Consumers Co. 
(185;i), 3 Do G. ^r iS. G. 3(M, 320, G. A.). 

(?) A.-a. V. Nir/iol (1809). 16 Vos. 338, 342, Soltan v. Dc Held (1861), 2 Sim. 
(n. R.) 133, 159; A -O. v. Sheffield Ca$ Consumers Co. (lSr»3\ 3 Do G. M. & G. 
304, 319, 320, C. A.; Jaemh v. Ki.ujht (1863), 8 L. T. 621,0. A.; Jarksou 
V. Nnveastle {Duke) (1861), 3 Do G. J. & Sm. 275, 283; Currm’a Co. v. Corhett 
(1865), 12 L. T. 169; Beadel v. J^erry (1868), 19 L. T. 760; and see generally, 
and as to injunctions in cabcs of particular nuisances, title Nuisance. 

(r) See note («), in fra. 

(a) V. Sheffield (las Consumers Co., Bvirra, Svaine v. (Jieat Northern Karl 

Co. (1864), 4 Do G J. & Sm. 211, C. A. ; (loldsmid v. Tunbridge Wells Jmprovemeto 
(Commissioners (1866), 1 Ch. App. 349, 355; Cooke v. Forbes (1867;, L. B. 5 Eq. 
160; A.~Q. V. Cambridge Consumers Qas Co. (1868), 4 Ch. App. 71; A.~0. \. 
rresian Corporation (1896), 13 T. Ij. B. 14. 

(i) A.-O. V. Shejffield (las Cousumei’s Co.fSiqna; A.-O. v. (Jamhridge Consumers 
(las Co., supia, at p. 81 ; and soo Soltau v. De Held, supra; (hand Juyictton 
Canal Co. v. Shvgar D871), 6 Ch. App. 483, 489 ; Clowes v. Staffordshire 
Potteries Waterwoiks Go. (1872), 8 Ch. A])p. 125, 142; Thorgie v. Brumfitt 
(1872), 8 Ch. App. 650', 656 ; Lamhton v. Mtllish, Lamhton v. Cox, [1894] 3 Ch. 

1 63 (where in junidions wore gniuted) ; and see, generally, title N uisancis. As to 
tho lorin of an injiinction restraining the erection of buildings so as to oause a 
nuisance or illegal obstruction of ancient lights, with liberty to apply for further 
relief by way of mandatory injunction or damages on completion of the building, 
see Colls v. Home and Colonial Stores, Ltd., [1904] A. C. 179, 194; Anderson v. 
Francs, [1906] W. N. 160. 

fttl See generally, title Beal Property and Chattels Beal. 

(а) As to the various kinds of waste and what acts constitute legal, equitable, 
and ponnissive waste respectively, see title Beal Property and Chattels 
Beal. 

(б) Tracy v. Tracy (1681). I Vem. 23 ; Robinson v. Litton (1744), 3 Atk. 209; 
Farrant v. hovel (1760), 3 Atk 723 ; and see Austria {Emperor) v. Day and Kossuth 
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Where a serious act of waste is threatened or intended and the 
defendant insists on his right to commit it (c), the plaintiff need 
not wait until the waste is actually committed before applying for 
an injunction (ff). An injunction will not be granted if the act 
of waste is trivial (e), but a small degree of waste, where there is 
an intention to do more, will be sufficient for the court to act on (/). 
The court will not decline to interfere, where waste has l)een 
committed, merely because the defendant has ceased committing 
waste upon the action being brought (< 7 ). Wliere equitable waste 
of one kind only has been done or is threatened, the injunction 
will not be extended to equitable waste of other kinds (/i). 

507. An application to stay w'aste should he made promptly (t), 
especially in the case of mines (/r) ; but delay is not so material in 
the case of waste as in other applications for injunctions. For 
example, if a man allows half his trees to be cut down before 
ho applies, the court will not therefore permit the remaining 
half to be cut down (1). If, however, the party committing waste 
has been encouraged to spend money and bestow labour upon the 
property by the acquiescence of the plaintiff, relief will be 
refused (m). 

Sect. Jh — Prevention of Trespass, 

508. An injunction to prevent any threatened or apprehended 
trespass (w) may be granted either before, at, or after the hearing if 


(1861), 3 De G. F, & J. 217, 0. A., per Tuk.ver, L J., at p. *201 And .soe 
generally, as to the ijernons in whose favour and against whom injunctions to 
restrain legal and oiiuitablo waste respectively may ho grantod, and as to the 
right to an account when an injunction is grautod, titlfs Lanuloiu) and 
Tenant; Mortgage; Heal PRorEUTY and Chatteus Heal ; Settleaients. 

(c) Or if ho is out of possession, whothor or not he claims a right to commit the 
act (see Judicatuie Act, 1873(36 & 37 Viet. c. 66), b. *25 (8) ; and seep. 202, avte). 

(a) Gibson v. ijwiM (1741), 2 Atk. 182; Co£in v. OoJ/in (1821), Jnc. 70, 71 ; 
Cav'phtU V. AUgorni (1853), 17 Jieav. 623, 62.S; Judicutiue Act, 1873 (36 & 37 
Vict c. 66), H. 25 (,S). 

^e) Barry v. IJany (1820), 1 Jac. & W. 651; Doran v. (hrrUl (1860), 11 
I. Oh. R. 379, 383; Grand Canal Co. v. AVNamve (1891), 29 0. R. Ir 131, 
0. A. ; Dohnty v. Allman (1878), 3 App. Cob. 709, prr Lord Rlackbckn, at 
p. 733 ; or if it is “ raoliorating" waste (J/eaa* v. CViMt-y (1891), 61 L. J. (on.) 1 19). 

(/) Barry v. Barry, siqtra. 

(g) Arum. (1747), 3 Atk. 485 ; but see Bairy v. Barry, supra (where, however, 
there were additional reitsuns for refusing tbo injunction). Planting potatoes 
in land previously ploughed is not such a breach of an injunction to stay waste as 
will be punished bv attachment {^Brophy v. Quarry (1832), Hayes, 440). 

(7i) CoMn V. (1821), Jac. 70, before Lord Eldon, L.O. ; but see S. C. 
(1821), Madd. & G. 17, before Leach, V.-O. 

(i) Barry v. Barry, supra. In an urgent case an interim order will be granted 
{Anroyl v. Owens (1853), I W. R. 208). 

(jfe) Hilton V. Granville (AltiW) (1841), Cr. & Ph. 283; Parrott v. Palm&r 
(1834), 3 My. & K. 632 ; Clegq v. JUdmondson (ISol), 8 De G. M. & O. 787, 807, 
808, C. A. See generally as to mines, title Mines, Minerals, and Quarries. 

(l) A.-O. V. Eastlake (1853), 11 Hare, 205, Page Wood, V.-O., at p. 228 ; 
see also Courtown {Lord) v. Ward (1802), 1 Sch. & Lef. 8; Cregan v. Cullen 
(1865), 16 I. Ch. R. 839, 347; Elias v. Griffith (1878), 8 Ch. I). 621, 0. A. 

(m) Barry v. Barry, supra, at p. 653 ; ParroU v. Palmer, supra ; see Elias v. 
Qriffiith (1878), 8 Oh, D. 621, 626, C. A. 

(n) See generally, title Tbbbfasb. 
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iNJU NOTION. 


SECT. 8. the coui t tliinks fit, whether the person against whom the injunction 
PreTention is sought is, or is not, in possession under any claim of title or otlier- 
of TreBpasB. wise, or, if out of possession, does or does not claim the right to do 
the act sought to be restrained under any colour of title ; and whether 
the estates claimed by both or either of the parties are legal or 
equitable (o). 


Tre8pafl8 bj 
public com* 
panics or 
bodies taking 
lan<L 


Where public 

interest 

affected. 


509 . Injunctions will be granted in the case of trespass by 
public companies or bodies having statutory powers compulsorily to 
take and enter lands (p). As a general rule an injunction cannot 
be refused where it is clearly sliown that a public company is 
exceeding its powers (q ) ; but, if the company, acting bond jidCt has 
made a mistake as to the lands it has valued and taken, and the 
question between the company and the landowner is merely one of 
value (r), or, it seems, if the coiTijmny has taken land in excess of 
its powers, but the quantity and value of the land are extremely 
small («), the court may decline to interfere. 

Where the injury affects the public interest, the action should be 
by way of information at the suit of the Attorney-General (0 ; but a 
private person who sustains spcciiil damage may sue alone and 
obtain an injunction, even though the publi'; interest is concerned (a). 
Whore the legislature has made special provision for the protection 


(o) Judicaturu lot, 1873 (36 & 37 Viet. c. 66), s. 26 (8). See ArdUy v. 8t. 
Panrrna Guttrdmria (1870), 39 L. J. (cil.) 871 ; Stanford v. UurlsUme (1873), 9 
C'h. App 116; Oocthon v. Htchardaon (1871), 9 (’h App. 221 ; Allen v. Martin 
(1876), Jj. R, 20 Eq. 462. As to the effect of the Judicature Act, 1875 (36 &37 Viet. 

66), eee An<jlo~ltahan Bank v. I>aiv'i (1878), 9 Cli I). 276, 0. A., per Jemsel, 
M.K., at p. 286 ; v. i/roum (1879), 48 L. J. (on.) 091; Stocker v. Blunet 

Biuldiiiy Society (1879), 27 W. C. 877 ; and title Thespahs ; but compare Leeda 
and Liverpool Nariyatiun (Jo, v Uurafall (1889), 33 Sul. Jo. 183, C. A. As 
to the cases in which the court would intcifere bofoio the Judicature Act, 
1873 (36 & 37 Vict. 0 . 66), see Lowndta v. B9Ule (18b4), .33 L. J. (CH.) 451, 456, 
457, 

(p) See generally, as to the powers, duties, and liabilities of public bodies and 
companies having compulsory poweis to take ami outer lands, and to the oircum* 
stances under which injunctions will be giaiitod, title Compulsory Purchase 
OF Land and Comi’ENSation, Vol. VI., pp 1 et aeq., and in particular, pp. 24, 
63, and Ayar v. lieyent'a Canal Co. (1815), Coop. O. 77, 79 ; litver Dun 
Naviyation Co v. North Midland Hail. Co. (1838), 1 By. & Can. Cas. 136, 164 ; 
Fnwiny. I.ewia (1838), 4 My. & Or. 219, 2,55, 266; Kemp v. London and Uriyhton 
Ili.nl. Co. (1839), 1 By. & Can. Cas. 496, 601 ; U'ebh v. Mancheater and Leeds Hail. 
Co. (1839), 4 My. & Cr. 116-, 120; Sutton v. Norwich Corporation (1858), 27 
L. J. ((’H.) 739, 741; Vrieda Patent Candle Co., Ltd. v. London County Council, 
[1908] 2 Ch.,526, C. A. ; Saunhy v. London {Ontario) ITa^cr Commiaaionera, [1906] 
A. C. 1 10, P. 0. ; and see p. 224, ante. 

(y) See Itiver Bun Navigation Co. v. North Midland Hail. Co., anpra. 

(r) Wood V. Charing Cioaa Rail, Co. (1863), 33 Leav. 290. In this case 
Bom ILLY, M.B., ut p. 296, stated that the fact that the public would be iiicon- 
veiiionced was an elomont to be considered, a* d qua re ; boo Sti ettim v. Ot< at Weatem 
and BrndH/rd Hail. Co. (1870), 6 Ch. App. 751, 761 ; Price v. Bala and t'eaUniog 
RaU Co. (1884), 60 L. T. 787. 

(a) Dowling v. Pontypool, Caeil&m, and Newport Rail. Co. (1874), L. B. 18 Eq. 
714. 

(tj Thome v. Taw Vale Railway and Dock Co. (1850), 13 Beav. 10, 21 ; 
Bermondsey Vestry v. Brown (1865), L. B. 1 J'lq. 204, 215 ; Stolx Pariah CouncR 
V. Price, [1899] 2 Ch. 277. 

(a) See Winterboitom v. Derby {Eaii) (1807), 36 L. J. (EZ.) 194. 
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of a private individual, he may sue without either joining the 5TO- 
Attorney -General or proving any particular damage ( 6 ). An injuno- PreTeittto 
tion will not, however, be granted if the damage is trifling, notwith- of Tresirtlls. 
standing that the company has exceeded its statutory powers <c). 

Nor can a private person obtain an injunction on the mere ground 
of a deviation by the company on another’s land in the construction 
of its undertaking, which is not injurious to him (d). 

510. A reversioner wij[l not obtain an injunction, unless he can 
show that damage is occasioned to his reversion by the trespass (e). 

The question of injury or no injury is one for the jury or the tribunal 
which has to And the facts of the caso; and, where injury is found, 
the reversioner may obtain an injunction without joining his tenant 
as co-plaintiff (/). 

Sfccr. 4 . — Protection of Contractual Rights, 

Sitb-Sect. 1 . — !n Gennul. 

511. Contracts, or the covenants (, 9 ) contained therein, may be ingenenl. 
either affirmative or negative, or partly afiirmative and parWy 
negative. As a general rule the proper remedy of a party seeking Proper 

to enforce the observance of a positive contract or covenant is by 
way of an action for specific performance (/t). Where, on the other 
hand, the contract or covenant is negative in form, his proper 
remedy is by way of an injunction to restrain the breach thereof (i). 

Sometimes also, in the case of a positive contract, the court will speciflo per- 
import a negative covenant not to do anything inconsistent with formance. 
the contract, and grant an injunction to restrain the breach of such 
implied covenant (k). 

The court assumes jurisdiction to restrain a breach of contract Basil of juris* 
because the remedy at law is not sufficient, and the interest of the 
party requires that the act should be prevented, instead of his 
merely receiving damages by way of compensation (i). 

(6) Devonport Corporation v. Pti/mouth, Deionport, and District Tramways Co, 

(1884), 62 L. T. 161, 0. A. ; and see Price v. Bala and Festiniog Rati, Co. (1884), 

60 L. T. 787 (where u mandatory injunction was granted). 

(c) Holyoake v. Shrewsbury arid Birmingham Rail. Co, (1648), 5 Ry. & Can. Caa 
421 ; Wintle v. Bristol and South Wales Union Rail. Co. (1862), 10 W. R. 210; 
and see Ware v. Regent's Canal Co. (1858), 3 De G. & J. 212, 228. 

(d) Lee v. Mtlner (1837), 2 Y. & 0. (ex.) 611. 

(c) Ct)oj>er V. Crabtree (1882), 20 Ch, D. 689, 0. A.; Mayfair Property Co, v. 

Johmion, [1891] 1 Ch. 508. 

(/) Jones V. LUinrwBt Urban Council ^ [1911] I Ch. 393. 
ig) As to the conhti'uction of covenants and to the circumstances under which 
coyenatits will be implied from the language of the contracting paities, and 
generally as to the construction of contracts, see titles Conteaot, Vol. VII., 
pp. 609 seg. ; Deeds and Other Instadsients, Vol. X., pp. 475 a seg. 

(h) See as to the remedy by way of specific performance and as to what 
contracts are capable of speoifio pei formance, titles Contract, Vol. VII., p. 441 ; 

Specific PEnroitMANCE. As to injunctions in aid of specific performance, see 
p. 249, post. 

U) p. 238, post. 

(A) See p. 243, post, and title Contraot, Vol. VII., p. 441. 
m Sainter v. Ferguson (1849), 1 Mac. & G. 286; and see Lumleg v. Wagner 
(1662), 1 De G. M. & G. 604, 619 ; HfJmes v. F.astfm Counties RaiU, Co, (1667), 

3 E. & J. 676, 680. 
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Sect. 4. 512. It iB not in every case of breach of contract or covenant 

Protection of that the court will interfere by way of injunction. TLe mere fact 
Coutractnal that the contract or covenant in question is clear, and the breach 
clear, is not of itself sufficient to warrant the interference of the 
Injunction court, unless the contract or covenant is itself of such a nature 

only granted that it can be enforced consistently with the rules and principles 

oau?tab!lf which the court acts in granting equitable relief. Thus the 

rules and court will not interfere to restrain the breach of a covenant which 

principles. would involve the supervision of the court.(m). Nor will an injunc- 

tion be granted to restrain the breach of an indefinite (;i), 
ambiguous, and uncertain (o) or vague (p) covenant (q), or of a nega- 
tive covenant which is coupled with other terms so vague and loose 
that the court cannot execute them(r). Nor will the court inter- 
fere where the covenant is oppressive (a) or harsh (2») towards the 
defendant, nor if the agreement in respect of which the breach has 
been committed is an illegal agreement (c). 

Kelief will also, generally, be refused if the damage apprehended 
from the breach is not irreparable or is susceptible of pecuniary 
compensation (d), or if the parties themselves treated the non- 
performance of the agreement as a subject for pecuniary com- 
pensation (c). 

Where con- 513. Where a contract contains a clause providing for the pay- 
tract contains ment of a sum of money in the event of a breach, the jurisdiction 
Tiding ?or' court to mterfere by way of injunction to restrain the breach 

payment of a will depend upon whether such sum was inserted to secure the 
■urn of money performance of the contract, or whether it was intended by the 
of a breach.*^ parties to be the fixed price for which the act complained of might 


(m) Jii/au V. Mxdual Tonttne Westminster Chamhers AsMiriation, [1893] 1 Ch. 
1 16, 0. A. ; and see p. 246, post. 

(») il/ann v. Stephens (1846), 15 Sim. 377, 379. 

(o) Lenjo V. (1864), 4 De G. J. & Sm. 286, 296 ; and see fiex'nard v. 

mara (1861), 12 I. Ch. R. 389. 

(p) Davies v. Davies (1887), 36 Ch. D. 359, 0. A. 

(g) See also Collins v. Plumb (1810), 16 Ves, 454 (whoie the covenant was 
not to sell or dispose of water £rom a well to the injury of the plaintiffs) 
Kimberley v. Jennings (1836), 6 Sim. 340, 86 J. 

Talbot V. Ford (1842), 13 Sim. 173. 

Kimberley v. Jennings^ supra^ at 349. 

(c) Davies v. (1886), 29 Oh. G. 696, 0. A. The court will not lend its 

lid to enforce a contract which is against public policy as tending to provoke a 
M-each of the peace {Woodward v. Battersea Corporatvon (1911), 104 L. T. 61). 

(d) Furness^ Rail. Ch*. v. Smith (1847), 1 De G. & Sm. 299 ; Garrett v. Banstead 
and Epeom Downs Rail. .Co. (1864),' 4 G. J. & Sm. 462, 0. A. ; but see p. 238, 
post, in the case of express negaUve covonunts. 

(e) Paris Chocolate Co. v. Crystal Palace Co. (1866), 3 Sin. & G. 119, 125 ; and 
SCO WockI v. Sutchffe (1851), 2 Sim. (n. S.) 163, 163 ; but compare Ainsworth v. 
Rentleif (1866), 14 W. R. 630. The fact that coinponsation has been accepted for 
R violation will not debar the plaintiff from obtiiiuiug relief, if there is, in other 
l esfi^ts, a continued violation, and no aoqmescence in such violation {Mexborough 
[Karl) V. Bower (1813), 7 Beav. 127, 132). Nor, prior tothe Judicature Act, 1873 
(36 & 37 Viet. c. 66), s. 24 (6), would an injunction bo granted to restrain 
an uotion on a bill of exchange, where the plaintiff’s object was merely to 
reduce the amount of his liability under the^ bill by the damages which he 
claimed for an alleged breach of the contract, in respect of which tiie bill was 
given (Gfennte v. Imri (1839), 3 Y. & 0. (EX.) 436). 
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lawfully be done. The question in every case is what is the 
meaning of the contract (/). If, on the one hand, the intention is 
that the named sum should be treated as the fixed price at which 
the defendant buys the right to do the act complained of, then, 
whether it is described in the contract as liquidated damages or as a 
penalty (</), the court will not grant an injunction. If, on the other 
hand, the intention is that the named sum should not be treated as 
the fixed price at which the defendant buys the right to do the act 
complained of, then, even if it is described in the contract as 
liquidated damages (/O, an injunction will, in a proper case, be 
granted to restrain the breach (i). In the latter case a party 
cannot, however, have both an injunction and damages, but must 
elect which he will have (k). 'i’he court will not, on an interlocutory 
motion to dissolve an injunction, determine whether the sum was 
inserted by w'ay of a i)enalty or as the price at which a breach 
might be committed (1). 

514. In exercising its jurisdiction by way of interlocutory 
injunction, the court acts upon the principle of preventing irreparable 
injury (?a). If a covenant is clear and the breacli clear, and seriofts 
injury is likely to arise from tho breach, the court will interfere 
before the hearing to restrain the breach; but if the covenant is 
obscure, or the breach doubtful, and no irreparable damage can 
arise to the plaintiff, then the question resolves itself into a quos- 
lion of comparative injury, whether the defendant will be more 
damnified by tho injunction being granted, or the plaintiff by its 
being withheld (n). 

515. The court’s jurisdiction to interfere is not limited to cases 
where the breach has actually been committed ; for, in the case 


(/) French v. Men ah ( 
Rail. Go. (1854), 5 II. . 


1 S4‘J), 2 Di. & War. 269, 274, 276 ; It(ni<ierv. (HrecU Western 
I. Caw. 72, 94 ; Dimeck v. Collett (1858), 12 Moo. P. 0. 0. 
199, 229 ; \/’l/crrer v. Iivtuy (I85S). IC. H. & E. 563, 572; Howard v. Woodward 
(1861), 34 L. J. (cH.) 47; Nalnmal Frovitmal Bank England y. Marshall 
(1888), 40 Ch. D. 112, C. A. ; and as to tho construction of such provisions, 
see generally, title Damages, Vol. X., p. 328. 

(g) Gerrard v. O'Jldllg (1843), 3 Dr. & War. 414. 

(5) Coleay. Sirns (1854), 5 De 0. M. & G. 1, C. A. ; Howard v. Woodward, sujrra : 
General Acadent Assuraiwe Oorjwratiou v, Noel, [1902] I X. B. 377 ; National 
Provincial Bank of England v. Marshall, supra; and see French v. Macale, ntvrn 
(where, however, the injunction was refused on tho ground that tho art tmd 
been done ; see ibid., at p. 284). 

See also Bird v. Lake (1863), 1 Hem. & M. Ill ; Fox v. Scard (1803), 
327 ; Lojidon and Yorkshire BanJc, Lid. v. FriU (1887), 66 L. J. (cH.) 


33 

987. 


\ Sainter v. Ferguson (18-19), 1 Mac. & G. 287; Carnes v. Nejdult (J8fi2), 

, & N. 778 ; Fox v. Stard, supra; Young y. ChaVdeg (1807), 16 L. T. 286 ; 
General A’ndent Assurance Corporation y.Noel, supra. 

(Z) Colee V. Stms, supra, at p. 1 1 . 

(m) Pee p. 218, ante. As to tho court’s regard lor the rights of third pin Lies, 
see p. 207, ante. 

(n) Wilkinson v. Rogers (1861), 2 Do O. J. & 62, C. A., per Turniok, L J., 

nt p. 69; Garrett v. Banatcad and Epsom Downs Rail. Co. (1864), 4 De G. J. & Sm. 
462, 466, 0. A. ; and see Dover Harbour ( Warden etc.) v. South^ Eastern Rati. Co. 
(1862), 9 Hare, 489, 493. As to the gi-onting of a mandatory injunction on an 
interlooutoiy application, see p. 223, ante. 
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SKOT. 4. Qf 2 ^ contract;, it is enough if the defendant claims or insists on a 
Proteotlonof right to do the act(o); but an interlocutory injunction will not be 
granted in cases of this kind, unless it is clear that a breach must 
result from the acts of the defendant (^). 
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Suji-Sectt. 2 . — JLxpreaa Negative Covenants. 

616. Where parties to a contract for valuable consideration, 
with their eyes open, contract that a particular thing shall not be 
done, proof of damage is not necessary, a's a general rule, in order 
to entitle the plaintiff to a perpetual injunction to restrain the 
breach thereof {q). If tlie construction of the contract is clear and 
the breach is clear, the mere circumstance of the breach affords 
sufficient ground for the injunction (a). In such case the court has 
no discretion to exercise. All that it has to do is to say by way of 
injunction (6) that the thing shall not be done. The injunction does 
nothing more than give the sanction of the process of the court to 
that which is already the contract between the parties. It is, in 
elfect, the specific performance by the court of that negative bargain 
which the parties made with their ojes o])on (c). 

The fact that the breach has not occasioned the plaintiff any 
loss (d), or that the act complained of has in hict effected an improve- 
ment of his property (r), is no defence, nor does the fact that the 
broach has been committed in connection with a matter of great public 
importance (/) or that compliance with the covenant in question 
would involve inconvenience to the public {g)^ make any dilference. 


(o) Tipping v. Eckeraky (1855), 2 K. & J. 2(54, 2 70 

(p) W<iraley v. Swann (18H2), 51 L. J. (Oil.) 576, 0. A. ; and seo Pattiaaon v. 
Qv/^ (1874), L. E. 18 Eq 259; and see p. 218, ante. 

(q) Doherty v. Allman (1878), 3 App Cas. 70!), 720 ; Allen v. Serhham (1878), 
47 tj. J. (cn.) 742 (mandatory) ; Formby v. Barker, [1903] 2 C!h. 639, 0. A., »er 
Vauohan Williams, L.J., at p. 664 ; and see Elliaton v. Reacker, [1908j 2 
Oh, 374, per PARKER, J., at p. S95. 

(а) Tipping v. EiAeraley, auvra; Manners [Lord) v. Johnson [\%'lb), \ Ch. 
D. 673 ; Richarda v. Jieritt (1877), 7 Ch. D. 224 ; CoUina v. Caatle (1887), 36 
Ch. D. 243,254; see Pigguft v. Stratton (1859), John. 341, 355; Western v. 
MacDermott (1866), 2 Ch. App. 72, 75; and seo p. 242, post, as to contracts 
containing both positive and negative covenants. 

(б) I.e., either restrictive or mandatory (where the circumstances of the case 
lequire it), or both. 

(c) Doherty v. Allman, aupra, per Lord Oairxs, L.O., at pp. 719, 720 ; and 
sec MrEacham v. Colton, [1902] A. 0. 104, 107, P. C. 

[d) Kemp v. Sober (1851) I Sim. (n. s.) 517 ; Dickenson v. Grarul Jmiction 
Canal Co. (1852), 15 Eeav. 260, 270; JUannera [Lord) v. Johnson, aupra, at 
p. 679. 

(c) Mexhorough (Earl) v. Eoi/w (1843), 7 Beav. 127, 130; Dickenson v. Grand 
Junction Canal Co., tmpia, at p. 271 ; IVella v. Attenborough (1871), 24 L. T. 312 ; 
Manners [Lord) v. Johnson, supra; but in such a case an interlocutor injunc- 
tion would not he granted if the result would be to inflict a serious injury on 
the covenantee ( v. Attenborough, aupra), and see p. 221, ante. 

(/) Lloyd V. Lcnxdon, Chatham and Dover Rail. Co. (1866), 2 De G. J. & Sm. 
668, 579. 0. A. 

(y) A.~0. V. Mid-Kent Rail. Co. and SotUh-Easlem Rail. Co. (1867), 3 Ch. App. 
I0(j ; and see Foster v. livrminyham, Wolverkumpton and Dttdfry kail. Co. and 
Birmingham and Oxford Junetton Rail. Co. (1854), 2 W. B. 378 ; Lloyd v. 
London, Chatham and Dover Rail. Co. supra, as reported 34 L. J. (OE.) 401 ; 
Raphael v. Thamea Valley Rail. Co. (1667), 2 Oh. App. 147 ; Hood v. North 
Etukrn. Rail. Co. (1870), 6 Oh. App. 626. 
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The court will oot take into consideration the question of the 
balance of convenience (/t)} unless the circumstances of the case 
are very special (i). 

617. The court will not, however, interfere if the violation is 
so small, blight, and formal that the plaintiff has no ground in 
conscience to complain of it (k ) ; but it requires a very clear case 
before the court will decline to interfere on the sole ground that 
the damage to arise from the breach would be inappreciable (Q. 

618. Thus in a proper case the court will restrain the breach 
of covenants in leases not to carry on any business, trade or 
calling (w), or a particular trade (n) or trades (o), or any trade 
other than a specified trade (p), or not to sell any malt liquors 
other than sucli us shall have been purchasod from the landlord (q), 
or of covenants not to alter the demised premises without the con- 
sent of tlie landlord ■,»*), or not to affix or permit any outward mark 
or show of business on the demised promises («), or noi to permit 
or suffer anything to be done to the annoyance or damage of the 
landlord’s iidjoiiung premises (t), or of covenants not to assign 


Contrai^ud 
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When court 
will not 
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Negatire 
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(A) Diekeimn v. (hand Junction Canal Co. (1852), 15 Beav. 260, 269, 270; 
Doherty v. Allman (1878), 3 App. Cns. 709, 720. 

(•) Leader v. Moody (1875), L, B. 20 Eq. 145, 153 (where the acts in question 
wc*ro temporary only). 

(A) llarnaon v. Cood (1871), L. R. 11 Kq. 338, 352, The interference with 
pi ivacy IS not a trivial inattei (Andoi'er ( / ady) v. fiobei hon (1855), 26 1j. T. (o. b.) 
2.3 ; and see Manners {Lord) v. Johnson (1875), 1 Oh. D. 673). 

(/) Lloyd V, London^ Chatham and Dover JRatl. Co. (1865), 2 De G. J. & Sin. 
568, 580, 0. A, 

(ni) Johnstone v. Hall (1856), 2 K. & J. 414 (schools); Drumwell v. Lacy 
(187J0, 10 CJi. D. 691 (hospital for poor persons whcio small payments were 
made by patients accoiding to means); RuIIh v . Miller (1884), 27 Ch. D. 71, 
C. A (homo for woikmg girls wheio the inmates were provided with board 
and lodging, whether .any piiymont was taken or not). Payment is not 
essential to constitute a business, nor does nayinent necessarily make that a 
business which, without puuiioiit, would not be one {JIoUh v . Miller^ supra). As 
to covenants in loaso.-' geimriilly, seo title Landloiu) a.VD Tknant. 

(7?) Par her V. (186.1), 32 1j. J. (ch.) 520; Paiker v. Whyte (1663), 1 

Hem. & jM. 167 (aiietioncor) ; Ilollmray Urvthera^ Ltd, \. 77*7/, M 9021 2 Ch. 612 
(tailor); and see Tieacher Co., Ltd. v. Treacher ^ [1874] W. N. 4 (whore the 
covenant was not to cairy on a specified tiodo, letail). See also Barret v. 
PAijyrare (1800), 5 Yes. 555 (wbcio, however, the luj unction was dissivlved on 
appeal on tho ground of ucxpiiosceiK'o). 

(o) Chapman v. Mason a7id the Ltmlinc Co. (1910), 103 L. T. 390 (d.'ingorous 
trade). 

(p) Clements v. Writes (1865), L. E. 1 Eq. 200; aud see Uiiyy v. Thornton^ 
[1904] 1 Ch. 386, C. A. 

{q\ Cawaye & Co., Ltd. v. Carpenter, [1910] 1 Ch. 262, which see as to tho 
fora of order in such case. 

(r) Ffaigh v. Waterman, [1867] W. N. 1 50; De Nicola v. Abels, [1869] W. N. 
14 ; Broekleshy t, Mvnn, [1870] W. N. 42. As to the limitation which must be 
]daoed on covenants not to make or Buffer any altuiatiuus of the demised 
premises, see Bickmore v. Dimmer, [1903] 1 C7h. 158, 0. A. (where a mandatory 
injunction to compel the tenant, a jeweller, to I'omovea clock affixed by him to 
the outside of the p^e 1 nI^es was refused). 

(a) Evaeis v. Davis (1878), 10 Ch. D. 747 ; Moore v. Ullcoats Mining Co., Ltd,, 
[1908] 1 Ch. 676. 

(t) OoBina v. Slade, [1874] W. N. 205 (premises used as a place of publio 
witertainment) ; 'Pod- neatly v. Denham (1888), 40 Ch. D. 80, 0. JL. (hospital); 
Wdod V. Cooper, [1894] 3 Ch. 671 (trallia sOTees). 
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Sect. 4 . without the leBSor's (3011 sent (tt). A lessee of a coal uiine me^ be 
Protectionof restrained from removing pillars of coal contrary to the terms of 
Controctnal his covenant (a), and a lessee, who has covenanted not to remove 
Rights. machinery for a fixed period, in order to enable the lessor to find a 
l)urchaBer thereof, may bo restrained from removing the machinery 
during sucli 2Joriod(6). So, also, tenants may be restrained from 
committing breaches of their farming covenants (a). The circum- 
stance that a lessor has a right of entry for broach of covenant 
does not preclude him from applying for an injunction to restrain 
the commission of the breach (d). 

PurchoBera. Purcliaserfl or owiKirs of lands and houses may be restrained 
from violating covenants restricting the user or enjoyment 
Authors. thereof Authors, who have sold the cnjjyright of works 
published by them, may bo restrained from publishing works 
Uusbaud and in breach of covenant (/) ; and, in a proper case, a husband (g) or a 
wife. ^yifg (/i) yyjii pi'Qvented by injunction from committing breaches 

Miacciianeoiis. of negative covenants concaiiied in a separation deed. So, also, 
defendants may Ijo restrained from ringing church bolls at stated 
timoH contrary to covenant (?), and a nnin who has agreed not to 

H McKacharn v. Colton, [lOO'i] A. U. 104, P. C 

Mostyn v. Luncaater, TayU^ v. Modyn (188^;, >8 Ch. D, 683, C. A. ; and 
leihvTouyh {Karl)y. /ioivcr (1843), 7 lioav. 127 (where the injunction was 
in effect inandiitory). 

(h) Hamilton v. JJuna/oid (1857), 6 I. Ch. H. 412. 

(fi) (/rey de Wilson (Lord) v. Saxon (IHOl), C Vo.s. lOO; Fhminy v. Snook 
(1842), 6 heav. 230 ; Lyhbe v. 29 Oh. D. 8, C. A. ; Chapman v. Smith, 

[1907] 2 Oh. 97 ; and see p. 245, jposf. In Lybhe v. Hart, eiipta, the injunction 
was grantc'd against the in bankruptcy of the tenant. As to covenants 

of this kind limning with the land, boo (Uutpman v. Smith, aujna, (whore the 
injunction was granted at the suit of the assignee of the lovorsion). Seo also 
titles Lakuloku and Tenant ; Eeal Paoi’EHTy and Chattels Heal. 

(d) Parker v. Whyte (1803), 32 L. J. (cir.) 620. 

{e) Kempy. Sober (18.31), 1 Sim. (N. s.) .017 (coveiiuiit not to carry on any 
bupinoss) ; A.-O. v. Brujya, A.-O. v. Jhrmxngham and Oxford Jiinctim Rati. Co, 
(1856), 1 Jur. (n. 8.) 1084 (covenant not to erect buildings on the land); 
Hoiiaon v. Cojrpard (18G0), 29 Beav. 4 (covenant not to cai ry on jmiticulnr trades) ; 
Lloyd V. London, Chatham and Dover Rati. Co. fl8G5). 2 Do Q-. J. & Sm. 668, 
C. A. (covenant not to build beyond u certain lioigiit) ; IIiU v. /iwe (1870), 18 
"W. H. 820 (whore the erection of a public-house, which was impliedly, though 
not oxpio.ssl)’’, forbidden, was restiaineil) ; Manners (Lord) y. Johiaon (1873), 

1 Ch. IJ. 073 (covenant not to erect buildings nearer tho road than the line of 
frontage of Iho existing houses) ; Oemran v. Chapman (1877), 7 Ch. D. 271, 0. A. 
(covenant not to cniry on any biLsiness) ; Uobaon v. Tulloch, [1898] 1 Oh. 424 
(covenant not to use house otherwise than as a dwelling-house broken by using 
it as a hoarding-house for scholars) ; Royers v. Ilvacyood, [1900] 2 Ch. 388, 0. A. 
(covenant that not more than one house should be erected on a plot broken by 
oi-ectinw flats, and a covenant not to use a house otherwise than as a dwolling- 
liouso broken by using it for flats); Abbey y. Outterea HOll), 65 Sol. Jo. 361 
(covenant to keep windows obscured andiixod). See also title Equity, Vol. XIII., 
p. 100. 

(/) Barfield v. Nieholaon (1824), 2 Sim. & St. 1 ; Ingram v. Stiff {\S59), 6 Jur. 
(n. 8.) 947 ; and see Atnaworih y. Bentley (1866), 14 W. B. 630, where the cove- 
nant was not to publish a magazine of a particular description. In such a case 
the court would not take so harsh a step as to stop publication altogether until 
tho hearing, but would limit the injunction to the named magazine only UbidX 
(y) Sanaere v. Rodway (1852), 16 Beav. 207 ; Hunt y. Hunt (1862), 4 De G. 
V. & J 221 ; see, generally, title Husband and Wife, Vol. XVI., p^ 460, 461. 

(A) li^'santy, prood(1879), 12 Oh. D. 605; and see Marahally. llfar«AaK (1879)» 
5 P. B, 19; Clark y. Clark (1885), 10 P. D. 188, 0. A. 

(*) Martin y. Mutkin (1725), 2 P. Wms. 267. 
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enter up a judgment nor to publish it in any way, may be restrained 
from advertising it for sale, where the threat for sale is not made 
bond fide for the purpose of sale, but only to get better terms (k). 

The court has jurisdiction to restrain the breach of a contract 
not to apply to Parliament (/). 

519. The court will also enforce by injunction negative covenants 
in restraint or partial restraint of trade, where such covenants are 
not wider than is reasonably necessary for the protection of the 
covenantee and are not injurious to the public interest (7/1). 

520. Similarly, where the injunction asked for is a mandatory 
injunction to enforce a negative contract, the main point is whether 
the contract has been broken or not(n). In such cases, as a general 
rule, a mandatory injunction will be granted, although no damage 
or injury is shown (0), though in special circumstances the court 
may refuse the mandatory injunction and give damages instead 0^)* 

521. In the case of an application for an injunction by a 
reversioner, somewhat different considerations apply ; and, in order 
to obtain an injunction to restrain the breach of restrictive covenants * 
affecting the estate, he must bring his case within the legal prin- 
ciples applicable to damages and show tliat special damage is done 
to the reversion (5). 

522. Where property is acquired by gift or purchase by one 
person from another, with knowledge of a previous contract, 
lawfully and for valuable consideration made by the latter with a 
third party, to use the property for a particular purpose in a 
specified manner, the acquirer will be restrained from using the 
property in a manner not allowable to the donor or vendor (r). The 
jurisdiction of the court to restrain the breach of covenants 
restricting the user of land is not confined to covenants which run 
with the land at law («). The question is, whether the party shall be 


(A;) Jamieson y. Teacjue (1857), 3 Jur. (n. s.) 1206. 

\l) Heathcoie y. North Hla^crt/ahire Hail. Co. (1850), 2 Mac, & O. 100; A.~(J. y. 
Manchester and Leeds Hail. Co. (1838), 1 Ily. & Can. Cas. 43G; Lancaster and 
Carlisle Hail. Co. v. North Westei n liml. Co. (1866), 2 K. & J. 293; He London, 
ChatlMm and Dover Hail way Arranyeinent Act, 1867, Ex parte London, Chatham, 
and Dover Hall. Co. (1869), 20 L. T. 718, 0. A. ; and see p. 205, ante, and 
generally, title PAHLiAMhNT. 

(m) Norden/elt y. Maxim Nordenfelt Ouns and Ammunition Co., [1894] A. 0. 
635 ; oven os against an iiifiiut {Evans y. Ware, [1892] 3 Ch. 602 ; Merriott v. 
Martin (1899), 43 Sol. Jo, 717); and see genorally, title Tbade and Tkadb 
Unions. 

(n) A.-G. y. Mid-Kent Jtail. Co. and South-Eastern Hail. Co. (1867), 3 Gh. App. 
100 . 

( 0 ) itfannertf (Lord) v. Johnson (1875), I Ch. D. 673, 679, 680 
(^ Bowes y. Law (1870), L. B. 9 I'lq. 636; Kdbeyy. Haviland (1871), 19 
W. U. 698 ; and see Lloyd y. London, Chatham and Dover Had. Co. (1865), 2 Be 
G. J. & Sm. 568, 0. A. 

(q) Juhnsttme v. Hall (1856), 2 K. & J. 414 ; and see genoraUy, titles 
Damages, Vol. X., pp. 340, 341 ; Landlord and Tenant. 

(r) De Mattos v. Gibson (1859), 4 De G. & J. 276, 282 ; and see Catt v, Tourle 
(1860), 4 Oh. App. 654, 657. 

(«) Aa to such oovenants, see titles Landlord and Tenant ; Beal PfiorBBTT 
AND Oeattels Beal. 
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InJUNCI'ION. 


bROT. i, permitted to nso the land in a manner inronsistent with the contract, 
Protectionof entered into by the person from whom he acquired it, of which he 
Coatractcal had notice when lie acquired it (a). This doctrine is, however, limited 
to restrictive covenants, and will not bo extended so as to bind in 
e({uity a purchaser taking with notice of a covenant to expend money 
CD repairs or otherwise which does not run with the land (b). 


Sub-Sect. 3. — Contmcl containing JSxpre»» Covenant$, hath Positive and 

Negative. 
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623. In the rase of a contract containing both positive and 
negative covenants, the court can, and will, in a proper case, restrain 
breaches of the negative covenants with a view to the complete 
performance of the contract (c). This jurisdiction will be exercised 
even where the positive covenants are of such a nature as to be 
incapalile of specific performance, as, for example, in the cass of a 
contract for personal service (</), or for the sale of chattels (c), 


Talk V. Moilnty (18‘18), 2 Ph. 774, 777, 778; Coies v. films (ISjJ), 6 
Do 0. M. & G. 1, 8, 0. A. ; Amterherry v. (Mbam CorporuUon (18N5), 21) Ch D. 
760, 773, C. A.; Wilson v. Ilait (ISGG), 1 Ch. App. 463; liWlem v. Miadcrmoli 
(1866), 2 Ch. App. 72; Richards v. Revitt (1^77), 7 Ch. D 221; Holloway 
Brothers, Ltd. y. Hill, [1902] 2 Ch. 612 ; Re Nisb,! and Potts' Cmiraii, [1906] 1 
Ch. 386, C. A. ; and soe Wtl/ees y. Spooner (191 Ij, 65 Sol. Jo. 479, 0. A. (a new 
lossoo, who takobwith notice of reHtiiutjve uovointiits existing between a iormor 
luHHoe and a puiuhuser from him before su(‘h foimet lessee surroiuh'i oil his h>H 80 , 
is not bound thereby, but can deal with the promises in any way lu which ho is 
ontiiled by the terms of his lease). See generally, for further instances in 
which persons acquiring propoity have been held to be bound by roatrictivo 
covenants, and against whom injunctions have been granted, and as to what 
constitutes sufficient notice, titles Equity, Vol. XllL, p. 100; Heal Puopeuty 
and CiiA'iTELS Heal. 

(h) Aiisterberry y. Oldham Corporation, supra. See also title Equity, 
Vol. XllL, p. 100. 

(r) Soo Rankin v. lluskiason (1830), 4 Sim. 13. Relief will not bo refused 
moiely because there are other covenants by the phiiutilfs which mtw possibly 
bo broken in the future {Rigby v. Great Rail. Co. (1846), 16 L. J. (cil ) 

266; affii'iiiod on appeal (1846), 2 Ph. 41; and see Wanny v. Manchester, 
Shijidd and Lincolnslu e Rml. Co. (1849), 7 Hmo, 482). An iniunctioii will 
nol, however, bo granted with a view to spouiJio porfonn.iiice of an agioomeut to 
grunt a lease where, if the agiooment was sia'cificallv performed, the lease could 
bo put ail end to by thoclnuso of le-entiy which the le.ise would coutain (Gouriaif 
y. Soinerset {Duke) (1812), 1 Ves. & H. 68, per Loid Eldon, L.C., at.p. 72). 

{d) Morns v. Volmnn (1812), 18 Ves. 434 (wlioro a man was vestiuinod from 
writing for any other than a paiticular thoalie) ; Lumley v. (18-)2), 1 

De G. M. & G. 604, ovorruliug Kemble y. Kmu (1829) 6 Sim. liud Kimberley 
V. Jennings (1836), 6 Sim. 340 (where the defendant was restrained from singing 
elsewhere than at the pbiiutill’s theatre) ; SU/f v. Cassell (1866), 2 Jur. (n. s.) 
348 (where bn author was restrained at the suit of the publisher of a newspaper 
from writing for any 6ther newspaper); Daggett v. Rgman (1868), 16 W. R. 302 
(where the defendant was restrained from sotting up the same business as that 
of the plaintiff in the same neighbourhood), Grimston v. Cwnnyham, [1894] 
1 Q. B. 126 r whore the defendant was restrained fioin acting at any other 
thouti-e th.iu tnut ut whioh the plaiutilf’s comjiany pIa\od) ; Robinsim ( WilLain) 
dk Co., Ltd. V Jlener, [1898] 2 Ch. 451, 0. A. (wheie the defendant was restrained 
from engaging in any business competing with that of the plaintiff, his employer, 
in breach of negative covenants). But an interim iuj unction ought not to be 
granted whoie the result would be to prevent the defendant from earning 
his livelihood {Palace Theatre, lAd. v. Clensy and Hackney and Shepherd' s-^ B um 
E mpire Palaces, Ltd. (1909), 26 T. L, B. 28, C A., per Vauquan Williams, L. J.). 
(e) DUtrichsen v. Oabbum (1846), 2 Ph. 62 ; DematU T. BenneU (1683)| 
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provided that the negative part of the contract is capable of being dsEiv.U 
separated from the rest of the contract (/) and, where the contract Protecf^^l 
is one relating to personal services, is not unreasonable (p). In such Oontractnal 
cases the court repudiates the idea of indirectly compelling per- Rights, 
formance where it could not directly enforce it ; but it gives all the 
relief in its power, without looking to the effect which may ulti- 
mately be produced by the restraint which it places on the party 
who is disposed to break his contract (A), although the effect of 
such an injunction may <be to compel the specific performance 
of the contract (i). 

This doctrine has, however, been criticised (/c), and is not to be Doctrine 
extended (/). It seems that the right to an injunction in cases of 
this kind will not now be held to depend upon the use of a 
negative rather than a positive form of expression, and that if the 
substance of the contract is such that it ought not to be performed 
specifically, an injunction will not be granted merely because the 
covenant is in a negative rather than a positive form, nor, on the 
other hand, will the injunction necessarily be refused merely 
because the agreement contains no negative stipulation (m). 

Suu-Seot. 4 . — Implied Negative Covenants. 

624. Where there is no negative covenant, but only an afiirmative SometimeH a 
covenant, the court, although it cannot enforce affirmatively the 
performance of the covenant, will sometimes, in special cases, be^impiied. 
interpose to prevent that being done which would be a departure 
from, and a violation of, the covenant (w). In such cases the court 
imports a negative covenant not to act inconsistently with the 

22 Ch. D. 835 ; and see llio Sale of Goods Act, 1893 (56 & 57 Viet. o. 71), 
s. 52. 

(/) Jlol/e V. Jtul/e (1846), 15 Sim. S8 ; Kernot v. Potter (1862), 3 Do G. & J. 

447,459, 0. A. 

(g) Khrman v. Bartholomew, [1896] 1 Ch. 671 (wheie Eom£R, J., held that the 
negative covenant was unieaeonable and refnsod the injunction); and see 
Robimvm (William) A Co., Ltd. v.JJeuer, [1898] 2 Ch, 451, C. A. (wheie, howevei, 
the injunction was granted). Although a master cannot sue an apprentice on 
his covenant while still an apprentice, a negative covenant to abstain from doing 
something after the apprenticeship is over may be enforced by injunction 
after the termination of the apprenticeship, if it is reasonable (Uadd v. Tho'npson, 

[1911] 1 K. B. 304). 

(A) De Mattoe v. Oibaon (1859), 4 De G. & J. 2TG, 290. 

?*) Lnmley v Wagner (1852), 1 De G. M. *fe G. 60-1, Lord St. Leonards, 

L.C., at pp. 616, 616. 

(k) Wolverhampton avid Walsall Bail. Co. v. London atid North-Western Rail. 

(7o. (1873), L. R. 16 liki. 433, 4-10; and see Brett v. Kast India and London 
Shiirpinq Co., Ltd. (1864), 2 Hem. & ll. 404. 

(i) Wintwioil Chemtral Co. y. Hardman, [1891] 2 Ch, 416, 0. A., per Lin D- 
UEY, L.J., at p. 428. 

(m) See Wolverhamptonavd Walsall Rati. Co.v. London and North-Western Hail. 

Oo., snpra, atp. 410 ; Donnell v. Bennett (1883), 22 Ch. 1). 835 ; Iktvisv. Foreman, 

[1894] 3 Ch. 654; Ehtmany. Bartholomew, supra ; Metropolitan Eleitric Siijmly 
Co., Ltd. V. Gindcr, [1901] 2 Ch. 799; Kirchner tfc Co. y. Crabun, [1909] I Ch. 

416; and see in/ra. In Peperno v. IJarmiston (iBSG), 31 Sol. Jo. 154, C. A., 
the Court of Appeal held that it was now the nile not to grant an injunction 
where speoiKo performance was impossible unless damages would bo an 
absolutely inadequr te remedy for the noi. performance of the agreement. 

(n) Ds Mottos V. Oihson, supra; Doherty ▼. Allman (1^78)? 8 App. Oas. 709, 

720: Jaekton v. As^ay (1883), uib. ft ^ 181; and see Hudson v. (kipps, [1890] 

1 ok 266. 
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agreement, and reetrainB by injunction the breach of such implied 
negative covenant. The law i-q, however, in rather an indefinite 
state as to when an injunction to restrain breaches of covenant 
ought to be refused, on the ground that specific performance is 
impossible, and there is no distinct line to be found in the authorities 
dividing the class of case in which the court, feeling that it has no 
power to decree specific performance, nevertheless grants an in- 
junction to restrain the breach of one or more of tlie stipulations in 
the contract, from the class of case in which it declines to interfere(o). 

525. Thus on the one hand a contract to give a party the first 
refusal of property is deemed to involve a negative contract not to part 
with the property to any other person without giving that first 
refusal ( p), and a covenant by a man to take the whole of the electric 
energy required for his premises from the plaintiff implies a negative 
covenant not to take electric energy from anyone else (q). 

So a lessor who har covenanted with his lessee for quiet 
enjoyment will be restrained from acting in such a manner as to 
deprive his lessee of the benefit of the covenant (r). A covenant by 
an underlesBor to observe the lessee’s covenants in the head lease 
will not be affected by such underlessor subsequently surrendering 
his lease and taking a now one not containing the old restrictions, 
and in such a case the underlessce will be entitled to an injunction to 
restrain his lessor from acting in contravention of such covenants («). 

Again, lessees, who have covenanted to yield up at the end of the 
term all fixtures, will be restrained from removing trade fixtures (t) ; 
and an injunction may also be granted to restrain a lessee from 
pulling down buildings on the demised jiremises and carrying 
away the materials just before the end of the term, notwitlistand- 
ing a covenant by him to repair and surrender the same in good 


(o) FotherffiU V. Ilovf/an(J (1873), L. R. 17 Eq. 132, HI ; 7Ceji/i, Proiiw Co, 
V. Notional Teleph(me Co., L1894J 2 Ch. 147, 163. 

(p) MancTieat^ Ship Canal Co. v. Mancheater Racecourse Co., [1901] 2 Ch. 
37, 51, 0. A. ; compare Ryan v. Thomas (1911), 66 Sol. Jo. 364. 

(g) Metropolitan Electric Supply Co., Ltd. v. Oinder, [1001] 2 Ch. 799; and 
see Keith, Prowse Jk Co. y. National Telephone Co., supra (where the defendant'^, 
who had agreed to erect and maintain a telephone wire, were restrained fr^ai 
interfering with the wire after it had been erected). 

(r) Tm>ing v. Eckersley (1855), 2 K. &"J. 264 ; and see Pattisson v. Gilford 
(1874), L. R. 18 Eq. 259 ; Bioume v. Flower, [1911] 1 Ch. 219. But a landowner 
who has demised the ri^ht of shooting for a term of years over his land will 
not be thereby prevented from cutting timber as he thinks fit iu the ordinary 
management of his land, idthou^h injuiious to the shooting (6'eams v. Bdk^ 
(1875), 10 Ch. Anp. 355). An injunction was granted in v. Cave, [1900] I 
Ch. 642, althoiign neither the title to the land nor the possession was affected 
by the act com^ained of, but the con-ectness of this dociHion has been doubted; 
^eo Davis v. 2'own Properties Investment Corporutwn, Ltd., [1903] 1 Ch. 797, 0. A. 
Oeneially, as to what acts will amount to a breach of a covenant for quiet 
enjoyment, see title Lanulord and Tenant. 

U) Piggott Y. Stratton (1869), I De O. E. & J. 3.J, 0. A. As to preventing 
breach of a covenant by a party who at the date of the covenant had no power to 
perform it, but who subsequently becomes nblo to do so, see Newmarch v. 
Brandling (1818), 3 Swan. 99. 

(«) Bidder y. Trinidad Petroleum Co. (1808), 17 W. R. 153; and see Sunder- 
Iona V. Newton (1830), 3 Sim. 450. See also Lamlourn y. McLellan, [1903] 2 
Oh. 268, 0. A. (where the genexal words of the covenant were held not to include 
trade fixtures). 
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condition (a). So, also, although the court cannot specifically enforce Smr. 4. 
a covenant to repair, it will in a proper case restrain a defendant from ProteetioDoi 
injuring or removing property (b) ; and, similarly, it will prevent the Contractual 
lessee of an inn, who has covenanted to keep it open as an inn, 
from doing acts which would put it out of his power or the power Against 
of another to carry on the business (c). Again, a tenant of a farm, tenants, 
who has covenanted to manage and cultivate his farm in a husband- 
manlike manner, may be restrained from committing voluntary waste 
or acting contrary to the oustom of the country; (d) ; but, if what is 
asked for is in reality judgment for specific performance of the 
covenants in a farming lease, the court will decline to interfere (e). 

So, also, a corporation, which grants the exclusive right for a Against pub- 
limited period to persons to sell certain goods on its premises, will bodiesi. 
be restrained from evicting such persons!/), or from permitting 
the sale by other persona of like goods (^). 

526. On the other band, the court will often decline to import a instances 
negative into contracts of this kind and to interfere by way of 

(o) London Corporation v. Hedger (1810), 18 Ves. 365; but see contra^ Re 
McIntosh and Pontypridd Improoemmts Co.^ Ltd, (1891), 61 L. J. (q. B.) 164* 

(where, however, the question arose long boforo the end of the lease). 

(6) Bathurst [Earl) v. Burden (1786), 2 Bro. 0. 0. 61; Lane v. Newdiyate 
(1804), 10 Ves. 192 ; NeuiUm v. Nock (1880), 43 L. T. 197 ; and see Bernard v. 

Meara (1861), 12 1. Ch. R. 389. 

(c) Hooper v. Broderick (1840), 9 L. J. (oH.) 321, better reported on this point, 

Hooper v. Brodrick 11 Sun. 47. 

(d) See title Agrioultuhb, Vol. I., p. 251 ; and in addition to the cases there 
citM, see Kimpton v. Eve (1813), 2 Ves. & B. 349; Lyhbe v. Hart^ [18831 W. N. 

61, 127 (to restrain the removal of bay, straw, dung or manure produced on tho 
farm); Rogers v. Price (1849), 13 Jur. 820 (turning goats into a wood). In 

Onslow V. (1809), 16 Ves. 173, the breach was in respect of the implied 

covenant on the part of a tenant from year to year to treat the farm in a 
husbaiidmanlike manner. 

(«) Phipps V. Jarkson (1887), 56 L. J. (on.) 550. 

f/) Holmes v. Eastern Counties Rail. Go. (1857), 3 H. & J. 67 o. 

[g) Altman v. Royal Aquarium Society (1876), 3 Oh D. 228 ; and for further 
instances where the court has interposed to restrain acts in violation of or 
inconsistent with subsisting contracts, in the absence of auy negative 
covenant, see Newmarch v. Brandling (1818), 3 Swan. 99 ; Phillips v. 

Treehy (1862), 8 Jur. (n. s.) 999 (to restrain the obstruction of rights of way) ; 

Foster V. Birmingham^ Wolverhampton and Dudley Rail. Co. and Birmingham 
and Oxford Junction Bail. Co. (1854), 2 W. E. 378 (to restrain the con- 
struction of a road at a lower level than that provided for by the agree- 
ment) ; Frogley v. Lovelace [Earl) (1859), John. 333 (to restrain a landlord 
interfering with his tenant in the exercise of the exclusive right of 
sporting and kflliug game) ; Edinburgh and Glasgow Rail. Co. v. Campbell 
(1863), 4 Macq. 670, IL L. ; Slee v. Bradford Corporation[\663\ 4 GifP. 262 (where 
there was no absolute agreement, but only an understanding by which the 
plaintiff had been misled); Hood v. North Eastern Rail. Co. (1870), 5 Oh. App. 

525 (from stopping less than a certain number of trams at a station) ; Wdrer- 
hampton and Walsall Rati. Co. v. London and North-Western Rail. Co. (1873), 

L.K 16 Eq. 433 (in effect to compel the defendants to use tbeir lino os agreed) ; 

Nuneaton Local Board v. General Sewage Co. (1875), L. R. 20 Eq. 127 (from 
permitting sewage to remain in sewers, so as to be a nuisance or dumara to the 

f tlaintiffs) ; Ashworth v. Hehden Bridge Local Boord^ (1877), 47 L. J. (cH.) 195 
to restrain enforcing an order for payment of rates in broach of an agreement 
not to do so for three months^ ; Jones (James) & Sons, Ltd. v. TankerviUe (Earl), 

[1909] 2 Oh. 440 (to restrain the defendant from praventing the due execu- 
tion of a contract for the purchase of timber to be out and removed by the 
purohaser). 
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injuDction to restrain the breach thereof. For example, it will not 
do BO where specific performance of the affirmative contract is 
iiiipoBsible (/t), or in the case of a contract for perHonal service (i), 
or in the case of some contracts for the sale and delivery of chattels 
which are not specifically enforceable (j), or where the contract 
would require the constant supervision of the court, which it has 
always declined to give (/c), or if the terms sought to be enforced 
are too vague, uncertain, and indefinite to enable the court to carry 
them out (§, or are subsidiary to the whole contract and the con- 
tract as a whole is incapable of specific performance (m). Nor will 
the court interfere by way of injunction when the contract, though 
negative in form, is affirmative in substance (n). 

527. Nor will a negative covenant bo implied and the breach 
thereof restrained, w'here the conti act on the plaintiff's part being 
of such a nature as to be incapable of specific performance, is 

(h) Lumlei/ v. Ranensrnurb, [1895] 1 Q. B. 683, 0. A. ; and see Cape$ v. 
Hutton (1826), 2 Russ. 357 (agi'e^^mont by infant to grant a loan). 

(i) Clarke v. Price (1819), 2 Wils. (cn.) 157 ; Baldwin y. Rociety ferr Diffusing 
Useful Knowl&Ige (1838), 9 Sim. 393; Pvkenng y. Ely {Bishop) (1^43), 2 
Y. & 0. Ch. Cas. 249 ; Stocker v. Brorkhhank (!851), 3 Mac. & G. 250; Johnson 
y. Shreiosbury ai.d Birminqliam Rail. Co. (1853), 3 Do O. M. & O. 914, C. A.; 
JBrf-W V. East India and London Ski/ijdny Co., Ltd. 1 1864), 2 Hem & M.4()4 ; Mair 
y. Himalaya Tea Co. (1805), L. R. 1 Kti. 411 ; Mtllnan y. Suhran (1888), 4 T. L. R. 
203, C. A. ; Whitwooil Chemi'rat Co. v. Hardman, [1891] 2 Oh. 416, (5. A. (disapprov- 
ing Moutayuc v. Flocklon (1873), L. R. 16 Eq. 189, whero Maltns, V.-O., restrained 
an actor from ptrforming at a rival theatre although there was no stipiilution 
in terms that he would not do so); Cochrane y. Exchange Tchf/raph Co. (1890), 
65 L. J. (cif.) 334 (where the contrat;t related to a chattel coupled with personal 
service) ; see also Thornton v. Kendall (1863), 1 1 W. R. 352, C. A., and Firth v. 
Ridley (1804), 33 Benv. 516; such a covenant, though not absolutely and clearly 
negative in terras, is, however, as good as a negative covenant if it is sufficiently 
clear and dehnito to enable the court to see exactly whut is not to be done 
{Mutual Reserve Fund Life Association v. New Voi-k Life Assurance Co, (1897), 
75 L. T. 528, at p. 629 ; and see p. 243, ante). Webster v. DiUon (185 7), 3 Jur. (n. s.) 
432 (whore an actor was restiaiued from acting elsewhere than at the plaintiff’s 
theatre, although there was no expiess stipulation that he should not act else- 
wheie), must be regarded as overruled; see Whitwovd Chemical Co. v. Hardman, 
anjyra, at p. 437, wncre Webster v. Dillon, supra, is referred to and ]>assed over 
on the ground 'that it was not argued and that the defendant did nut appear; 
compare, however, Crisp v. Holden (1910), 54 Sol. Jo. 784 (whei-o the coart 
granted an interim injunction to res^ain the managers of a school from dis- 
missing the headmaster until bis employment should have been lawfully 
terminated). See also title EduoaIION, VoI. XTI., pp. 126, 126. 

(j) Foiheryill y. Rmrland {] SI 3), L. B. 17 Eq. 132; see Baldwin v. Society 
for Diffusing Useful Knovd'dge, supra; but as to the case of a ship engaged 
under a chartorpaity, see p. 247, post. 

(k) Ryan y. Mutual Tontine Westminster Chamb&s A moci off on, [1893] 1 Ch. 
116, C. A. ; and see Musyrave y. Horner (1874), 31 L. T. 632 (where the court 
refused to grant a mandatory injunction to compel a tenant to perform a 
covenant on his part to keep the land in cultivation). 

(0 Paris Chocolate Co. v. Crystal Palace Co. (1856), 3 Sm. & G. 119, 124; De 
MaVos V. Oihsim (1850), 4 De O. & J. 276, 296; Low v. Innes (1864), 4 De G. 
J. & Sm. 286. 200 ; Bernard v. Meara (1661), 12 I. Ch. R. 389. The jurisdiction 
of the court is in on eminent degree discretionary, and ought to be guideil and 
measured by what substuutial justice requires between the parties {Low y. Innss, 
supra). 

(m) Paris Chocolate Co. y. Crystal Palace Co,, supra ; Hamilton y. Dune/brd 
(1857), 6 T. Ch. R. 412, 416. 

(u) Davis V. Foreman, [1894] 3 Oh. 654 ; Kirchner A Oo. y. Qruban, [19(Mj 
I Oh. 413. 
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wholly executory (o), and in such a case a Bubmiesion by the Sbq^ 4. 
plaintiff Bpecillcally to perform his part is not 8u£[ici6Dt(p). Proteotieilftt 

528. A vessel engaged under a charterparty is regarded as a chattel 

of peculiar value to the charterer ; and, if a charterparty is hand fide 

entered into between the owner of the vessel and the charterer, *“ 

the latter is entitled to an injunction to restrain the former from yessela 
employing the vessel in a manner inconsistent with the charter- 
paity(}). 

Sob-Sect, b.— Effect of Plainti ft Conduct. 

529. The court takes into consideration the conduct of the Conduct of 

party seeking the injunction. Relief will bo refused if tljo plaintiff pjaint'ff will 
does not come to tlie court with clean hands (r). So, also, where • 

one party to a contract containing mutual coveiiiuits fails to perform 

his part, the other party will not be restrained from commiLting a 
breach of a ne;^ative covcuiaiit on his part(s). 

The fact that the plaintiff has commilted trifling breaches of Whatianotn 
covenant (a), or a trifling breach of nnotlier covenant which has bur to relief, 
caused no injury to anyone (/i), or a breach of a covenant which is* 
altogether of minor importance (c), will not, however, preclude him 


(o) Petov, lirighton, Uckfidd and Tmihtidge Welfe /tail. Co. (1863), 1 Ilem. & M. 
468. 

(p) Ih'd. 

Iq) DeMuttoa v. Gthton (1859), 4 Do 0 . & J. 270, 291), djficiif<8od in IV/ttfu’Ood 
Chemical Co. v. //arc/man, [ISWlj 2 Ch 410, 429, 0. A. ; and ece //erne Day Steam 
Doat Co. V. Hutton, [190.1] 2 K. 13. 683, 092, (5. A. ; Sevm v. Desluridrs (18l>0), 30 
Ij. J. (cn.) 457 ; Alessagenes Imperialet v. Datnea (1861), 11 W, B. 822 (whore the 
iujiinotion was pm chasers of a ship with notice of the eburtorpartj, to 

restrain them fioin iijtoitVnug with the porfonnunce thereof); IJeriot v. 
Nicholaa (18a4), 12 W. B 811 According to Senn v. Dcalundea, supra, the 
owner is entitled to uu injunction re.str.'iining the charterer from doing anything 
inconsi‘*tent with the chaitoipaity. Soo ulso title Sjui'Pinq and Navigation. 

(r) Stiff V. Ciiai>ell (hSoO), 2 Jui. (n. S.)318; AlaytUorue v. Dalmer (1861), 11 
Jur. (n. 8.) 239 ; and sr>e pp. 219 tt tiq., ante. As to this principle gonerally, 
see title Equity, Vol XI JJ., p. 70. 

(a) De Multoa v. GiOaon, supra, Fechter v. Mont f ornery (1863), 33 Boav. 
22 ; Telegraph Dispatch and Intelligence Co. v. McLean (1873), 8 Ch. App. 
6.)8 ; and see Holmes v. Eastern Counties Rail. Co. (1857), 3 K. & J. 675, 083; 
Muuro V. Wivenhoe and Brighthugiea Rail, Co. (1865), 4 Do G. J. & Sm. 723 
733, 0. A.; Qnmston v. Cuningham, [1894] 1 Q. 11. 126, per Wills, J., at 
p. 130; General IHllpositng Co., Lid. v. Atkinson, [1909] A. 0. 118; Measures 
Brothers, Ltd. v. Measures, [1910] 2 Ch. 2J8, C. A. In I'echter v. Montgomery, 
supra, and Tdegraph Despatch and Intelhgence Co. v. McLean, supra, the 
negative oovenauts on the port of the dofeudant wore implied ; but see as to the 
former of these oases, Wnitwood Chemical Co. y. Hardman, auj/ra. Where, 
however, under an agreement containing mutual grants the plaintiffs liayo 
been put into possession of what was granted to them and have onjoved it 
for several years, while the defendants have taken no steps to lequne the 
peiformance of the stipulation for their benefit, but have allowed the time to 
expire within which it should have been peifoiineil, an injunction will be 

g ranted at the suit of the plaintiffs to restiaio the defendants fnnn disturbing 
iieir enjoyuieiit (^rreof Northern Rail. Co. v. Lan>Msh%re and Yorkshire Rail. Co, 
(1853), 1 Sm. & Q. 81). 

(o) Besanl v. Wood (1879), 12 CJh. D. 605. 

(6i irestem v. MacDermt^t (1866), 2 Oh. App. 72, 75; Richards v. Revitt 
(1877)4 7 Oh. D. 224 ; and see Jackson v. Winn^rith (1882), 47 L. T. 243. 

(c) Chitty V. Bray (1883), 48 L. T. 860. 
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hkot. 4. from obtaining an injunction (d ) ; and, even if he has been guilty 
Protectlonof of misconduct in not strictly and honourably performing his part 
ContractQal of the agreement, an injunction may be granted, where it is quite 
Mghts. impossible in the circumstances of the case to estimate the damage 
to which he would be exposed if it was not granted (e). 


Effect of 
ftcqulescence 
end delay. 


530. The plaintiff may also lose his right to an injunction by 
acquiescence or delay (/), especially where a mandatory injunction 
is sought (< 7 ). Mere delay (/i) by a plaintiff in taking steps to 
prevent the continuance of a breach of a restrictive covenant will 
not, however, amount to such acquiescence as to disentitle him to 
relief (t ) ; but if he delays instituting his suit, notwithstanding the 
fact that the defendant is, to his knowledge (/>:), expending money 
in the erection or alteration of buildings (1), or if he acquiesces in 
the proceedings of the defendant (m), he will lose his right to an 
injunction. So a lessor or vendor, who permits some tenants or 
purchasers to commit breaches of restrictive covenants entered into 
for the benefit of all, will not be entitled to an injunction to restrain 
the other tenants or purchasers from infringing such covenants (n). 
Nor will relief be granted where there has been for a considerable, 
time a violation of the agreement in respect of which relief is sought 


(d) 8oe Besant v. ITood (1879), 12 Ch. D. COJ, per Jkssel, M.R., at pp. 627, 028. 

i«) Holmes V. Eastern Counties Bail. Co. (18o7), 6 K. & J. 676. 

(/) ScarisbricI' v. Tunbridge (1864), 3Eq. Rop. 210 ; Pollard v. Clayton (1865), 
1 K. & J. 462 ; Hope v. Gloucester Cmporahon and the Ghmitv Trustees (ISoo), 1 
Jur. (n. s.) 320; Maythorne v. Palmer (1864), 11 Jur. (n. s.) 230; and see 
p. 210, ante. 

ig) yoe p. 216, ante. 

(h) Different considerations apply in the case of laches wrheie an ordinary ri^ht 
is interfered with, as in the case of iiuit-auce, and the case where the plaintilf’s 
right is founded on contract {Price v. Bala and Eestiniog Rail. Co. (188-1), 60 L. T. 
787). 

{%) Northumberland {Dide) v. Dounmn (1887), 66 L. T. 773. 

(^) But where the person entitled to insist upon the eoutnict is unaware that 
expenditure is taking place on an erroneous construction uf the contract, delay 
is iiniiiutciiul {Price v. Bala and FesUmog Rail, Co., supra, at p. 790). 

(Z) Roper v. Williams (1822), Turn. & E. 18, 23 ; Johnstone v. Hall (1856), 2 K. & 
J. 414, 426 ; Eastwood v. Lever (1863), 4 De O. J. & 9m. 114, 126, 0. A. 

(m) Sayers v. OoUyvr (1884), 28 Ch. D. 103, G. A. ; and see Osborne v. Bradley, 
p903] 2 Ch. 446, per Faiuvell, J., at p. 451 ; but the fact tliat the plaintiff may 
have passively acquiesced in one breach of a covenant will not disentitle him 
to an injunction to restrain anotlior breach {Lloyd v. London, Chatham and 
Dover Rail. Co. (^1865), 34 L. J. (on.) 401, 0. A., per TuaNEn, L.J., at p. 405). 

(n) Roper v. iKtZZiams (1822), Turn. & R. 18, per Lord Eldon, L.O. at p. 22 ; 
Peek V. Matthews (1867), L. 11. ,3 Eq. 615 ; and it makes no difference if 
such covenant is not only a covenant by each purchaser with the vendor, but 
also by each purchaser with all the others {Peek v. Matthews, supra); and 
see generally as to a vendor’s right to enfoi-ce restrictive covenants and 
as to the right of purchasers of an estate sold in lots or under a building 
scheme to enforce, int^ se, the observance of the restrictive covenants subject 
to which the property U sold, and the circumstances under which the right to 
relief in such cases may be lost through dolay and acqiiiescence, titles Equity, 
Vol. XITT ., p. 102 ; L^dlokd and Tenant ; Real Phopebty and Chattels 
Beal. In cases of this kind, however, an injunction will not bo refused where 
the breaches which have been permitted or acquiesced in are small or of minor 
importanoe {Western v. MacDermott (1866), 2 Ch. App. 72; Richards v. Reoitt 
(1877), 7 Ch. D. 224; Osborne v. Bradlffy, [19031 2 Ch. 446, 467 ; and see 
KnigU V. Stmffumdi. [1896] 2 Oh. 294, 0. A.). 
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hy both the plaintiff and the defondant (o) ; and a man may by smt. i . 
acquiescence lose not only his right to an injunction, but even his Proteotioaof 
right to recover nominal damages (p). Contractnal 

RightB. 

Sub-Sect. 6. — Injundim in Aid of Specific Performance. 

531. Pending a suit for specific performance, the court will grant In Bid of 
an injunction to restrain the vendor from dealing with the property 

if there is a clear undisputed contract (g) ; but, if the contract is *** 
open to doubt, the question becomes one of comparative con- 
venience, and an injunction will be granted or refused according to 
the side to which the balance of convenience inclines (r). Where, 
on an agreement for the sale of a house at a fixed price and the 
fixtures and furniture at a valuation to be made by a named 
person, permission to enter the ])remises for the purpose of making 
the valuation is refused by tlio vendor, a mandatory injunction 
may be granted to compel him to allow the entry to enable the 
valuation to proceed (s). So, also, a mandatory injunction in aid of 
specific performance may be had in a case where it is necessary for 
the preservation of the property sold, and what is necessary to be 
done can be done by the defendant at little inconvenience and 
small expense (a). A purchaser will not, however, be restrained 
at the suit of the vendor from purchasing an estate on the ground 
that he will bo thereby rendered unable to perform his contract 
with the vendor (?>). 

Sect. 5. — Injunction against Partners. 

532. The court will restrain a partner from violating the terms .Juriwliction. 
of his partnership contract, or acting inconsistently with his 

duties as a partner, both during the partnership, and whether or 
not dissolution is also sought, and also after dissolution (c). In 
the case, however, of a partnership determinable at will, the Partnprnhip 
coiiit will not usually interfere unless dissolution is also prayed; at will. 


(o) Skeard v. Wehb (lSo4), 2 W. 11.343. 

(p) Kelsey v. Dold (1881), 52 L. J. (ou.) 34. * 

(o) Hadley v. Londmi Ba^ of Scotland, Ltd. (1865), 3 De G. J. & Sm 63, U. A. ; 
and eee SpiUcr v. Spiller (1819), 3 Swan. 666; Hart v. /Jrric>y (1873), 8 Uh. App. 
860. In Alhjood v. Merryhent and Darlington Rati. Co. (1886), 33 Ch. D. 671, 
the plaintiff, an unpaid vendor to a railway company, bod ootaiiied an order 
against the company, in an action to enforce his lien, that the defendants should 
on or before a named day pay the purchase-money, with a declaration that he 
was entitled to a hen and might on default of payment apply to enforce it, but 
the order contained no order of sale. On default of payment, there being 
evidence that the land was unsaleable, an injunction was granted to robtraiii 
the railway company from runnmg trains over the railway or from continuing 
in poBsessioii of the land. 

(r) Hadley v. London Bank of Scotland, Ltd., supra (where, however, the 
iniunctiou was refused) ; and see Preston v. Luck (1884), 27 Ch. D. 497, 0. A. 
(^ere it was granted). 

(«) SmUh V. Peters (1875), L. E. 20 Eq. 611. 

(а) Btrelhy v. Pearson (1880), 16 Oh. D. 113 ; and see E. S. 0., Ord. 52, r, 3, 

(б) Syers v. Brighton Brewery Co., Ltd., Wright v. Same (1864), 11 L. T. 660. 
See, further, title Sfegifio Ferformanoe. 

(e) See title Partnership. 
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for the defendant might immediately put an end to tho part* 
nership (eZ), ihougli if the act complained of is one which tends 
toviards the destruction of the partnership property, an injunc- 
tion will be granted, notwithstanding the fact that dissolution is 
not prayed ( 60 . 

533. To induce the court to interfere by injunction between 
partners a serious case of misconduct must be made out (/). Mere 
squabbles and improprieties arising froiA incompatibility of temper 
are insufficient (^). 

534. A partner who complains that his co-partners do not do 
their duty towards him must be ready at all limes and offer to do 
his duty towards them (k). Thus an ayiplication for an injunction 
to restrain the defendant from receiving or dealing with partnership 
property, founded on charges of misconduct, will be refused if the 
plaintiff has himself acted improperly (i). 

The acquiescence of one partner in acts similar to that complained 
of may also disentitle him to relief against Ins co-imrtncrs (A;). 

535. The principles upon which the ci>urt acts in granting an 
injunction and appointing a receiver of the jiartnersbip property are 
distinct (Z). The appointment of a receiver does, in fact, operate 
as an injunction (m)t because the court will not allow its officer to be 
interfered with (n), and can grant an injunction to restrain such 
interference (o ) ; but the appointment of a receiver operates to 
eiclude all the partners from the management of the partnership 
affairs, whereas an injunction may be directed to some or one only 
of the partners, and therefore it does not follow that, because a 
receiver would be refused, an injunction, restraining one or more 
of the partners from doing what is complained of, would also be 
refused (p). Sometimes an injunction as well as a receiver will bo 
granted for the purpose of marking the court’s sense of the conduct 
of the parties who have misconducted ibemselves ( 5 ). 


(d) Peacock v. Peacock (1809), 16 Vos. -49; Mila v. ThcmiaB (1839), 9 Siin 
606, 609. 

(c) Miles V. ThoTnas, supra (where, however, tho injunction was refused, there 
being no dnngei of the subject -mattei in dispute being lost). 

(/) See JVaters v. Tai/lor (1808), Id Ves. 10 ; ami title Partnership. 

(ff) See Goldman -7. Whttcomb 1 Jac. & W. 689; Marsltdll v. Colman 

(1820), 2 Jac. A W. 266; Smithy. Jeyes (1841), 4 Beav. 603; Andtreon v. 
Andersm (1857), 26 Beav. 190. 

(A) Cmst V. liairia (1824), Turn. & 11. 490, per Lord Eldon, L.O., at p. 624; 
and see Smith v. Fremont (1818), 2 Swan. 330. 

(*) Littlewood v. Caldwell (1822), 11 Price, 97 (where the plaintiff had 
improperly taken away the partnership hooks). 

(fc) QlassingUm v. Thwaites (1823), 1 Sim. & St. 124, 131 ; and see Powell v. 
Allarton (1835), 4 L. J. (cii.) 91. 

(/) See Hall v. Hall (1850), 3 Mac. & G. 79, 85 ; and generally, see title 
ItECETVERS. 

(m) Evans v. Cwentry (1854), 6 Ee G. M. & G. 911, 916, 0. A. 

(n) Hdnwrs v. Smith (2) (1886), 35 Oh. D. 449, 0. A. 

( 0 ) Etaion V. Dixout [1904] 1 Ch. 161. 

p) Hall V. Halit supra. 

Evans 7 . Oovent^ (1864), S Drew. 76, per Einderslbt, Y.-O., at p. 83< 
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Sect. 6. — Injunction against Mortgagors and Mortgagees {r), 

536. Where sufficient grounds for relief are shown, the court can 
interfere to restrain an improper exercise by a mortgagee of his 
power of 6ale(8); but the court will not interfere with a mortgagee 
in the exercise bond fide of his power of sale, for the purpose of 
realising his debt and without collusion with the puichaser, even 
though the sale may be very disadvantageous, unless the price is 
so low as to be evidence of fraud (t). 

An injunction may be granted at the suit of the charterers from a 
mortgagor of a ship to restrain the registered mortgagees (who are 
out of possession) from dealing with the ship in any manner which 
may interfere with the execution of the charterparty, provided that it 
is not shown that the charterparty is in any way prejudicial to the 
sufficiency of the mortgagees’ security (a), but, if the charterparty 
impairs their security, the mortgagees are not bound by it (6). 

A mortgagee can restrain a mortgagor in possession from com- 
mitting such waste as would render the security insufficient (c). 

When a manor with an advowson appendant is mortgaged (d), 
an injunction may be granted at the suit of the mortgagor to, 
restrain the mortgagee from presenting before foreclosure (e). 

537. A mortgagor in receipt of the rents and profits has a Injury to 
sufficient interest to enable him to maintain an action for an 
injunction to restrain an injury done to the mortgaged property 
without joining the mortgagee (/). 

538. A mortgagor may be restrained by injunction from Injunction! 
preventing the mortgagee from taking possession of the premises {g)y 

or interfering with a receiver appointed by him (h). 


Wasta. 


Mortgage of 
adrowBon. 


(r) As to grantors and grantees of bills of sale, see title Bills of Salb, 
Vol. III., pp. 65 ef neq. 

(«) \Vhitv)iirth y. (1850). 20 L. J. (on.) 105 ; and see Cockell v. Baron ( 1852), 

16 Hodv. 168. As to mortgagee’s power of sale generally, see title Moktoaoe. 

{i) WutnrT V. Jacob (1882), 20 (’h. I). 220 ; and see generally, as to the position 
and duties of a mortgagee exercising his pouer of sale and as to the ciroum- 
stances uiidcr which and the principles upon which the coui’t acts in restraining 
sales by inoitgagees, title Mobtuaoe. 

(m) voUini y. Lamport (1864), 4 De G. J. & Sm. 600 ; The Fanchon (1880), 
5P, D. 173 ; The Heather Bell, [1901] P. 272, C. A. ; see Merchant Shipping Act, 
1894 (57 & 58 Viet. c. 60), s. 34, re-enacting the Merchant Shipping Act, 1854 
(17 & 18 Viet. 0 . 104), 8. 70 ; and title Shipping and Navigation. 

(5) Law Guarantee and Trust Society v. Russian Bank for Foreign Trade, 
[1905] 1 K. B. 815, 0. A. ; and see The Heather Beil, supra ; The Manor, [1907] 
3E». 339, 0. A. 

(c) King v. Smith (1843), 2 Hare, 239 ; Harper y. Aplin (1886), 64 L. T. 383. 
(a) When a manor with an adyowson appendant is mortgaged, tne right to pre- 
sent is in the mortgagor until he is foreolosed {Amhurst v. ikmling (1700), 2 
Vem. 401 ; Oardin*r y. OrijffUh (1727), 2 P. Wms. 404); but if an advov^n 
only is mortgaged tlie contrary appears to be the case {Gardiner v. Chrijfith, 
supra). See also title Ecclesiastioal Law, Yol. XI., pp. 574, 595. 

(e) Amhurst y. Bawling, supra. 

if) Fairclough y. Mai shall (1878), 4 £x. D. 37, 0. A. ; and this apart from 
the Judicature Act, 1873 (36 A 37 Viot. c. 66), s. 25 (5), which is an enabling, not 
a disabling section {Fairclough v. Marshall, supra, per Bbett, JjA., at p. 47). 

{g) Truman dk Go. y. Redgrave (1881), 18 Ch. D. 547. 

(A) Bayly y. Went (1884), 51 L. T. 764; WooUton y. Rase, [1900] 1 Oh. 788 
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A collateral term, entered into by the mortgagor with the mort- 
gagee at the time of, and as one of the conditions of, the advance, 
which does not amount to a clog or fetter upon the equity of 
redemption (i), may, in a proper case, be enforced by means of an 
injunction (k). 

639. An equitable mortgagee (f) by deposit of title deeds (m), a 
holder of a lien (n), or a mortgagee by assignment of an equitable 
chose in action (o), may respectively, if , a proper case is made out, 
obtain an injunction for the purpose of preserving his securities (p). 

Sect. 7. — Injunction against Exeenfora and Administrator a. 

640. If there is danger of the property of the deceased being 
lost owing to the insolvency {a) or bankruptcy (Jb) of an executor or 
administrator, or to the fact liiat he is about to leave the country (c), 
the court will grant an injunction restraining him from collecting 
and getting in the deceased’s estate or from selling or disposing 
tliereof and receiving the proceeds of sale {d). The mere fact that 
an executor is poor will not justify the court in interfering (c), but 
an injunction will be granted if he is a person of bad character, 
drunken habits, and groat poverty (/). 

An executor claiming under a will and also by gift from the 
testator in his lifetime will, when the will and the gift are 
impeached, be restrained on motion from selling, if a case of undue 
influence is made out {g). 

(«) As to clogs or fotters on the equit^^ of redomption, and generally as to 
collateral tonns and conditions of Ibis kind, boo titles Equity, Vol. XIII., 
pp. 91, 92 : Mortqaoes. 

(k) Biggs v. Hoddxnott, HodditwU v. Biggs, [1898] 2 Cb. 307, 0. A. 

h) Uolrvyd y. Marshall (1862), 10 II. L. Cas. 191, 210, 212. 

(m) Whitbread y. Jordan (1835), 1 Y. & 0. (ex.) 303 ; Meiix y. Smith, Seagery. 
Smith (1843), 7 Jur. 821. 

(n) Middleton v. Maqnay (1864), 2 Hem. & M. 233 ; and see Gurnell y. Qardiu r 
(1863), 4 Qifif. 626 ; and as to a solicitor’s lien on tbe papers of his client, 
see Stedman y. Webb (1839), 4 My. & Cr. 346; Watson y. Lyon (1855), 7 De Q. 
M. & G. 288, 0. A. As to lien in general, see title Lien. 

(o) See Levinyer v. Crombie (1872), 21 W B. 37. But tbe assignor is a 
necessary party {tbtd.). 

(j?) Lomlon and County Banking Co. v. Lewis (1882), 21 Ch. D. 490, C. A. 

(o) Utterson y. Mair (1793), 2 Ves. 95, 98; Scott v. Becher (1817), 4 Price, 
346; Mansjidd v. (1818), 3 M idd. 100; but see title Exeouxobs and 
Administratobs, Vol. XI V., p. 140. 

(5) Gladdon y. Stoimnan (1808), 1 Madd. 142, n. ; Bowen v. Phillips, [18971 
1 Ch. 173. 

(c) CoUbourne v. CoUbowmt (1876), 1 Ob. D. 690 ; and see ScoU y. Becher, supra. 

(a) See also Harrison y. Cocksrw (1817), 3 Mer. 1. An executor de swi text 
may be restrained from parting with assets in a proper case [Be Lovett, Andder 

V. Lindsay (1876), 3 Ch. D. 198 ; Brand y. Miteon {otherwise Brand) (1876), 24 

W. B. 524). Tbe court will not restrain the agent in England of the 
administrator of a deceased trader in a foreign country from sending over tbe 
intestate's money and effects to that country, when the intestate's estate is 
the subject of a suit there (TFol/ace v. C'ampJeH (1840), 4 Y. & 0. (ex.HO'H. 
See also, generally, title Executors and Administrators, Vol. JGIV., 
p. 140. 

(e) Haihomithwaite v. Russel (1741), 2 Atk. 126; Howard v. Paptra (1816), 

1 MjEuld. 142 (cases of receivers). 

(/) Everett v. Prythergeh (1841), 12 Sim. 363, 385, 367. 

(y) Edmunds v. Bird (1813), 1 Ves. & B. 542. 
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To induce the court to grant an injunction restraining an executor 
or administrator from parting with assets, without making provision 
for a future contingent liability, a case of past or probable mis- 
application of the assets must be made out (h ) ; but where the 
liability is certain, though payable in futwro, it must be provided 
for (i). 

An executor may be restrained at the suit of a co-executor 


Sjmt. f. 
Inlonettoit 
against 
Ezeentors 
and 

Adminis- 

trators. 


from intermeddling in an estate and dealing with the property Continent 
before probate (/f). An ’injunction cannot be granted against 
executors in respect of acts, not being continuing acts within the 
Civil Procedure Act, 1833 (Z), committed by their testator (in). 


Skct. 8. — Injunction against Trustees. 

541. The court will restrain a trustee (n) from using the powers, Juriadiotlon. 
which the trust may confer upon him at law, otherwise than for 
the legitimate purposes of the trust (o). The jurisdiction of the 
court in this respect is founded, not upon tho irremediable con- 
sequences which would result from the act complained of, but upon 
the breach of trust itself (p). 

Ono of several cestuis que irustent may sue and obtain an injunction who may 
to restrain a breach of trust {q). The smallness of his interest, and 
the fact that he is an infant, and that the suit may have been insti- 
tuted with other motives, are not reasons for depriving him of his 
remedy (r). A trustee can and ought to apply for an injunction to 
restrain a breach of trust by a co-trustee (a). 

(/i) Rfad V. Blunt (1832), 6 Sim. o67 ; and neo Iforman v. Johnson (1800), 

20 ]>eav. 77 ; Burrell v. Beleuarile (1802), 30 Boav. 550; King v. Malcott (1852), 

0 1 lure, 092 ; Be King, Mellor y. South Anstraiian Land Mortgage and Agency 
Co., [1907] 1 Ch. 72. 

(t) Kingy. Malcott, supra, at p. 094; Atkinso^i y. Qrey (1853), 1 Sm. & O, 

677 ; RobirtsmCs Ereentor's Case (1856), 6 Be O. M. & G. 672, 0. A., 2>er 
Knight Bruce, L. J., at p. 578 ; and as to tho circuraBtances in which executors or 
administrators may be required to sot aside sums to meet contingent debts and 
liabilities, and generally as to their powers and duties in this respect, see title 
Executous and Administrators, Vol. XIV., p. 255. 

(i*) In the Ooods of Moore (1888), 13 P. D. 36. Unless litigation is pending in 
another division, tho application may be made in tho Chancery Division {Re 
Green, Green v. Knight, [1896] W. N. 69 ; Salter v. Salter, [1896] P. 291, C, A. ; 
explaining Re Parker, Bearing y . Brooks (1885), 64 L. J. (ni.) 094) ; and see title 
Exeoutors and Administrators, Vol. XIV., pp. 201, 202. In In the Goods oj 
Cassidy, Cassidy y. Foley, [1904] 2 1. K. 427, tui injunction was granted ex parte, 
at tho suit of the sole next of tun of a deceased tenant to restrain the landlord 
from interfering with the tenant’s assets pending administration. 

(/) 3 & 4 Will. 4, c. 42, 8. 2. 

(m) Kirk v. 2'odd (1882), 21 Ch. D. 484, 487 ; and see title Executors and 
Administrators, Vol. XIV., pp. 312, 314. 

(») See also titles Beceivers ; Trusts and Trustees. 

lo) Bails V. Strutt (1841), 1 Hare, 140 ; M^Faddeny. JenkyM {Hi42), 1 Ph. 153. 

\p) A.-G. V. Liverpool Corporation (1835), 1 My. & Cr. 171, 210 ; A.-U. v. 

AspinaU (1837), 2 My. & Or. 613 ; A.-&. y. Be Wintrm, [1906] 2 Ch. 106, 116 ; 
and see Anon. (1821), Madd. & G. 10. Pcchel y. Fowler (1758), 2 Anst. 549 (where 
an injunction was refused on the ground that irreparable injury was not shown 
and that the trustees would be answerable to the piaintiHs for damage sustained) 
is not oonsistent with the later authorities. 

Dance v. 0(Mingham{\^T6), 8 Ch. App. 902 ; B. S. C., Ord. 16, rr. 36, 37. 

(r) Dance v. Qoldtugkani, supra. 

' (a) Be Chmieey Mar ^, Ex Walthew (1819), 6 Ftice, 261, 279. 
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In an action to roBtrain a sale (t) which is being conducted.. in 
such a manner as to constitute a breach of trust, an injunction may 
be granted restraining both the trustees and the purchaser from 
completing (a). So, also, in a proper case trustees may be restrained 
from selling trust property, if it can be shown that a sale would be 
detrimental to the interest of the cestuis que U'ustentib). 

If an injunction is granted against trustees, and new trustees are 
appointed for the purpose of avoiding the order and, with know- 
ledge of the order, do what is forbidden by it, they may be committed 
for contempt (c). 

642. Trustees in whom the right of presenting a minister of a 
parish is vested by deed, in trust for the pariBhioners, may be 
restrained from presenting to the bishop a minister who has been 
improperly elected (dj. So also, where a pastor has been impro- 
perly dismissed, the governing body of a church or chapel may, in 
a proper case, be restnuned from interfering with or hindering him 
in the due exercise of his office (c). 

An injunction may also be granted at the suit of the majority of 
the trustees of a chapel restraining a person improperly claiming 
to be the pastor of the chspel, and also the minority of the trustees, 
from disturbing the majority in the management of the chapel ( f). 

Sect. 9. — Prevention of Disclosure of Cor\fidential Information. 

543. An injunction will be granted to restrain a person in u 
confidential position from disclosing information with which he 
became acquainted through that relation (^). Thus a man may 


(<) As to a trustee’s power to sell subject to depreciatory conditions, eee the 
Trustee Act, 1893 (56 & 67 Viet. c. 63), b. 14. Trustees for sale will not be 
icstraiueil from completinff on the ground that they cannot show a good title 
{Ili'herU V. Bvzon (1826), 3 L. J. (o. 113). 

(а) Dance v. Oofdii-gham (1873), 8 CJh. App. 902 ; but not where they, are 
Belli UK at the rcqufbt and by the direction of the tenant for life, on merely 
speculative eviilence, adduced by the iemnindennoi) objecting to an Imuiedkte 
bhIo, of an expected future increase in the value of the property (Thimas \ 
Willtama (1883^ 24 Ch. D. 658). 

(б) WilM Y. Ureaham (1863), 1 W. E. 614 ; and Bee Manhall v. Shdden (1849), 
7 Hare 428. 


fc) Avory y. Andrews (1882), 30 W. E. 664. 

(d) Carter v. Cro^dey (1867), 8 De O. h£. & O. 680, 0. A. j an injunction will 
also be granted to restrain a curate who has been improperly elects from per- 
forming divine service and officiating as curote (^d.-G. v. /w?« (Earl) (18M), 
Eay, 186) ; and Bee p. 226, ante, and titles CnARiriES, Vol. iV., p. 252 ; 
Ecclebiabtioal Law, Vol. XL, pp. 664, 680. 

(0 Dauyara v. Itivaz nHQO), 28 Beav. 233; and see Dean y. Dennett (1870). 
L. E. 9 Eq, 625 ; title E< clesiasticai. Law, Vol. XI. p. 816. 

( / ). V. Shipway ( lti59), 4 De G. & J. 363, C. A. ; and see generally, as to the 

jurisdiction of the court to restrain the election of an improper person as 
minister or to reHtrain a minister who has been dismissed or improperly elected 
from acting, titles Chabities, Vol. IV., p. 264 ; Eccijssiasticaj. Law, Vol. 
XL, p. 816. 

ig) Evitt V. Price (1827), 1 Sim. 483; Moriaon v. Moat (1861), 9 Hare, 241, 
2 o5 , Qartaide V. Outram (1856), 3 Jur. (N. 8.) 39, 40; but not if the oommuni- 
catiou relates to fraudulent transactions {Qartaide y. Outram, auma). As to 
reBtraining the delivery of letters, see pp. 269, 270, post. 
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be restrained from making an improper nse oi(h\ or from disclosing 
or communicating (i), information obtained by him in the course of 
his employment (A). 

In restraining an employee from making use of or communicating 
confidential information which he has gained in the course of his 
emploNmcnt, the court rests its jurisdiction upon the ground of 
implied contract and breach of trust or coniidenco(f). 

544 . Not only persons who have acquired the information direct, 
but others to whom they have communicated it, will be restrained 
in a proper case fram making use of the information so acquired (m). 

A motion to restrain the disclosure of coniideutial communications 
will be heard in private, where a public hearing would defeat the 
object of an action brought by the plaintiff ( n). 

-Sect 10. — Protection of Copyriyht and IMerary Property {o), 

545 . An injunction may be granted in a proper case to restrain 
the iiifringoment of copyright (p). Where the Copyright Acts (o) 


(A) Yovatt V. Wivyard (1820), 1 Jao. & W. 394 ; Mwiaon v. Moat (1831)1) 
Haro, 2-11 ; Ruhh v. (Ireen, [1893] 2 Q. H. 315, 0. A.; Lamb v. Ronvs, [1893] 
1 Ch. 218, 0. A. ; coinparo Stuart and Simpson v. Ilatatead (1911), 131 L. T. Jo, 
148, 149. See also title Copyuigut and IjITERary PRorERTY, Voi.. VIII., 
pp, 190, 193. As to i‘e.sti aining the publiciLtioii of photographs without the plam- 
till’s consent by interim injunction, see Corelli v. Wall (1906), 22 T. L. It. 532. 

(i) Tippiny v Clarke ( 1 8 1 7 ), 8 L. T. (o. 8. ) 554 ; Lewis v. Smith ( 1 849), 1 Mac. & G. 
417; Moiisftn v. Moat sunra ; Williams y. Prince of Wales Life etc, Co. (1867), 
23 lieav. 338 ; Men'i/weather y . Moore, [1892] 2 Clh. 518. Where a merchant gets 
information of the nifairs of his agent not connected with his own transactions, 
and threatens by letter to di^dose the information, the court will not inter' ore 
upon the more production of the letter. Further evidence of fraud in pro- 
curing, and intention to act upon the iufonnution, must be produced {Tipping y. 
Ctarkr, snpi a). 

{k) See also titles Master and Servant ; Soliottors. 

(Z) Tipping y. Clarke, supra ; M* rUon y. Mi>at, sujrra ; Tuck ife Sons y. Priester 
(1887), 19 Q. B. D. 629, 0. A. ; Pdlard y. Photographic Co (1888), 40 Ch. D. 
845; Met ry wrath er y. Moore, supra ; Lamb y. Evnns, [1893] 1 Ch. 218, 0. A.; 
Robb y . Qreen, supra; and see Kirchoer <fe Co. y. [1909] 1 Ch. 413, 

422, where Eve, J , stated that the real principle upon which tho court actod 
was that of implhd oontiact. Diffeiont grounds have, however, been assigned 
for tho oxer<-ise of the jurisdiction. lu some oases it has been refened to 
property, iu others to contiact, and in others again it has been treated as 
founded upon breach of trust or coiihdenco; but upon whatever grounds the 
jurisdiction is fomideil theie is no doubt as to its exercise {Morison v. Moat, 
supra, per Turner. V,-C., at p. 255 ; Robb y . Green, sufira, per Kay, L.J., at 
p. 319; .«nd see Albert {Prince) v. Sirauge (1849), 1 Mac. & G. 26, 44). In Yovatt 
V. II tnyura, sujrra, the jurisdiction was based on broach of trust and con- 
fidence; and see Beer y . Ward (1821). Jac. 77 (where the injunction was 
refu^ed); and Philip y. Pennell, [1907] 2 Ch. 577, 687. In l.ewis y. Smith, supra, 
and Williams y. Prince of Wale-* Life etc. Co., supra, the grounds are not stated. 

(to) Lewis y. Smith, su/rra ; Morison y . M*iai, sujyra; Russell y. Jackson {l^bl), 
9 Har^i 387, 390; Ex< hange Telegraph Go. y. Gregory & Go., [1896] 1 <4. B. 
147, 0. A. ; and see Tipping y. Clarke n843), 2 Hare, 383, 393; Albert {Prince) 
v‘. Strange, sujra, at p. 45 ; Exrhanye TeJ^aph Go,, Ltd. y. Central Nevis, Ltd., 
[1897] 2 Ch. 48 ; Summers ( William) tfe Uo,, Ltd. v. Boyce aud Kinmond <9 Co. 
(1907). 97 L. T. 605. 

(r) Mellor y. 'Thompson (1885), 31 Ch. D. 53, 0. A. 

|o) See title Copyright and Literary Property, Vol. Vni., pp. 135 ei seg . 
\p) See ibid., p. 165 ; and as to restraining improper reproduction of drawings 
ana photographs, ibid., pp. 190 H seq. ; and Carlton Illustrators V. CoUman A Co., 
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create a new olTence and enact a particular penalty, the jurisdiction 
of the court by way of injunction is not Ihoreliy excluded (7). 

546. The court is less disposed to grant an interlocutory injunction 
when the work in question is of a transitory nature (a). 

Where the conduct of the party applying for the injunction has 
led to the state of things which occasions the application, an inter- 
locutory injunction will frequently be refused (6); and not only 
the plaintiff’s conduct with the party with whom he is at contest, 
but his conduct with others, may influence the court in the exercise 
of its discretion (c). Nor will an injunction be granted at the suit 
of the publisher of a book containing pirated (d), immoral, blas- 
phoinouB, or seditious matter (c). 

If the pirated matter forms but a very inconsiderable part of 
the jilaintiff’s work, the question whether or not there was an 
aniiims furandi will be a material consideration for the court in 
exercising its discretion as to granting an in j unction (/*). 

547. Whore an injunction is granted the defendant will not be 
allowed to sell copies already printed, he keeping an account, 
unless the plaintiff consents (7). Nor where the injunction is 
against a work which is proposed to bo published in successive 
numbers, on the ground of piincy in the published numbers, will it 
be modified, so as to permit the publication of future numbers, while 
the question of piracy remains undecided (//). 

548. When it has once been ascertained that the defendant has 
in any way violated the right of the plaintiff, the nature and extent 

[1911] 1 K. B. 771 ; lioiadcn Brathera v. Amah/amafed IhttnriaU, Ltd.^ [1911] 1 
Oh 386. Tho fact that the j)IaintifE appears to have a good oquiUble title affords a 
Hufficiont ground for granting .an intorlocufory injunction (Oj/orrf and Camhridt/f 
tUniveraitica) v. liichardaon (1802), 6 Ves. 689, 706 ; Mawman v. Teyq (1826), 2 
ituss 385 ; Siveet v. Cater (18'U), 11 Sim. 572 ; and seep. 217, anfe). In Andrew 
V. Ilaehurn (1874), 31 L. T. 73, 0. A., an interlocutory injunction was grunted, 
although tho plaintiff had not fully proved his title to reliof, on the ground that 
to reCuhe it would be to determine the whole suit on an intoilocutory appMcation. 
A mere agent for sale has not suflicieTit mteio.'^t to enable him to obtain tin 
iujunction (Nirol v. StocMale (1785), 3 Swan. 687). 

(q) Cooper ' 9 . Whittin<f?iam {18^0), 15 Oh. D. 501, 506; see IlfuaeU v. Smith 
(1846), 15 Sim. 181 ; Carlton lUuatraiora v. Coleman Co., [1911] I K. B. 771. 

(a) Matlheivaon v. Stockdale (1806), 12 Vos. 270, 275. 

h) Rundell v. Murray (1821), Jac. 311, 316. 

(c) Eundell v. Murray, supra; Saunders v. iji/itt/i (1838), 3 My.&Cr. 711, 730; 
nnd see, as to tho effect of delay in applying, title CopyaiunT and Ltteiiauy 
P ltOPEKTY, -Vol. VIII., p. 16G. 

(d) Cary v. Faden (1799), 6 Ves. 23, 

(e) See title Copyriout and Literary Property, Vol. VIIL, p. 144. 

(/) Moffat and Paige, Ltd. v. Gill (t? Suns, Ltd. and Marshall (1901), 49 W. Ik 
438 (where anvnus furandi was not established and the injunction was refused) ; 
and see Jarrold v. Uoulston (18.57), 3 K. & J. 708, 722 (where animus furandi 
was established and the iujunction granted); Spiers v. Brown (1858), 6 W. B. 
352. 353 (where tho injunction was refused). Where the defendant denies 
copying, he should produce his orimnal manuscript {Spiers v. Brown, supra; 
Hotten V. Arthur (186.3), 1 ITom. & M. 603, 609). Soe fui-ther, for the reasons 
which may incline the court to refuse an injunction, title Coptriout and 
Literary Fbopertt, Vol. VIII., pp. 146 et aeq., and ibid., pp. 164—166. 

Stoeet T. Maugham (1840), 11 Sim. 51. 

Dar^ld V. Nicholson (1824), 2 L. J. (o. s.) (on.) 90. 
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of the injunction will depend upon the cireumsliuices (*)• When 
tlie court can ascertain exactly what portions of the work are 
pirated, the injunction will be limited to those specific portions {k ) ; 
but when the pirated matter is considerable in extent, an injunction 
may be granted to restrain the publication of the w’ork containing 
any pirated parts generally, without waiting till all the parts which 
have been pirated can be distinctly specified (f)- Wheie the pirated 
part of the work cannot be separated from the original part (m), or 
is so very considerable and mixed up with the smaller part of tlie 
work that, when taken away, there is nothing left to publish («), 
the injunction, although coi '.fined to the pirated parts only, is in 
effect an injunction against the whole work(o). 

549. In the absence of satisfactory evidence of the actual con- 
tents of a work which has not yet been published, an injunction will 
not be granted on evidence as to the mode of preparation w’hich the 
defendant is adopting {a). 

550. The jurisdiction of the court to restrain tlie publication of 
unpublished matter (k) doo.s not depend solely upon tho quesCion 
of property, but upon the pi iiiciple of preventing broaches of trust, 
confidence or contract (c). The application for an injunction should 
be made early, before tlie exjiense of j»rinting has been incurred (rl). 
If the case is a proper one lor an injunction, the plaintiff will be 
entitled to his I’oinedy, \shelhor or not lie intends to make a profit 
by tho publication (e). 


(•) Leims V Fullnrton (ISHO), 2 JJo.av. 6, 10, 11. 

(/f) Jarrold v. Ihnddon (IS.57), H K. & J. 708; see Low v. Ward (1808), 
L. R. 6 liq. 41o, V. h'././zf'’ (18(i8), L.R.V and foi i’oim of injunc- 

tion, see Smith v. Chatio (IMi), lid W. R. -90. 

(/) Lems Y. t'ldlaiton, supra; Kelly v. Morns (1806), L. R. 1 Jiq. 097; soo 
Voiris V. JshUe, aujyra, at p. *11 ; Ihpj v. Scoit (1871), L. R. 18 Rq 4M, -Ij-S ; 
hilt coinparo Mairman v. To/ii (lSli(<), 2 Russ. 385, .398 (to tho offoct tbnl, 
Oefore an iiijunclioii is granted ;i;'auist tho whole woik, tho couit bhould 
first awoitain what is tho quantity of matter pirated), Jairvllv. Ilouhtout 
supra, at p. 722 (to tho effect that no labour should be grudged m order to 
ascertain how far th<' injunction should oxteud). 

(m) Mawman v. Tcgg, supra, at p. 390. 

( 71 ) Ihtd., at p. 397. 

( 0 ) Soo Lewis v. Vidlarton, supra; Kelly v. Morrxs, supra; Morris t. Ashhes^ 
supra; Jlogg v. Scott, »iipra. 

(a) Me/rr'ts v. Wright (1870), 6 Ch. App. 279. 

(5) See title Copyright and Litejiauy Property, Vol. VIll , im. 130 
et setj. As to restraining piiblic.ition of a report of proceedings which a 
particular person has been authorised to publish, see Qurney v. Longman (1607), 
13 Yes. 493. 

(c) Quccnaberry (Duke) v. Shehbeare (1758), 2 Eden, 329; Albert (Pnnee) ▼. 
Strange (1819), 1 Mac. & G-. 25, 44, 48 ; Turner v. Robinsem (1860), 10 I. Ch, R. 
121, 510, C. A.; Pollard v. Photographic Co. (1888), 40 Ch. D. 345, 354; bog 
AhernetfufY. Hutchinson (1825), 3 L. J. (o. 8.) (Cii.) 209; Mayully. Uigbey(lB&2), 

1 H. & 0. 148; Mansell v. Valley Printing Co., n908l 1 Ch. 567; applied in 
Bowden Brothers y. Amalgamaied Pictorials, Lid., [191 Ij 1 Ch. 386. 

(d) Thompson v. 6'<a7iAqpe (17"4), 2 Amb. 737, 739 ; Cee v. Pritchard (1818), 

2 Swan. 402, 425. 

(e) Southey v. Sherwood (1817), 2 Mer. 435, per Lord Eldon, L.O., at p. 437. 
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Sbot. 11. — Protection of Patent Rights, 

651, In an action to restrain the infringement of a patent ( f), 
a perpetual injunction (g) will be granted when the validity of the 
patent and the fact of the infringement are established (/i), if there is 
a probability of the infringement being repeated (i) ; but, where an 
interlocutory injunction is sought, if any doubt exists as to the 
validity of the patent or the fact of its infringement, the question 
whether or not the injunction will be granted depends upon the 
degree of doubt which exists and the balance of convenience (k). 

An injunction cannot be granted in respect of a patent which 
has expired (/). So also when an action is brought immediately 
before the expiration of a patent, an injunction will, as a general 
rule, be refused (m). 

The operation of the injunction may be stayed pending an 
appeal (m) ; but, as a general rule, an application for this purpose 
will 1)0 refused (o), even where a stay would be for the benefit of the 
public (p). Where the injunction is stayed the defendant is usually 
required to keep an account (q), or give security (r), and to enter 
the appeal forthwith («). 


Threats 

action. 


652. If a person claiming to be the patentee of an invention, by 
circular, advertisements, or otherwise threatens any other person 

(/) As to parents generally, seo title Patents, 

(v) Generally as to the principles upon which the court acts in granting 
relief by way of injunction m patent ca.scs, see title Patents. 

(h) Bridton v. M' Alpine (1846), 8 Beav. 229. 

{)) Proctor V. BayUy (1889), 42 Ch. B. 390, 0. A. ; see Lyon v. Ncirdratle-tipon- 
Tynt' Corporation (1894), 11 E. P. 0. 218. Where a patent is infringed the 
patontoo has apnmti facie ca.SG for an injunction, for it is to bo prenumed tW 
an infringer intends to go on infringinpr, and also, where there has not boon any 
infringement but an intention to lufnngo is shown, an iiijuuclion will be 
granted {Proctor v. Bayley, 8upra,per Cotton, L.J., at p. 398; and see Dunlop 
PnftimaUc Tyre Co. v. Neal, [1899] 1 C’h. 807). 

{k) Bridaon y.M* Alpine, supra; Shilhtoy. Larmuth Co. (1884), 2 E. F. 0. 1 ; 
and see Challender v. Boyle (1887), 4 E. P. 0. 363, 372, 0. A. ; see also Bacon ▼. 
Jones (1839), 4 My. & Cr. 433 (where the principles and practice of tno court in 
granting injunctions in patent cases upon interlocutory motion and the hpa«ing 
are disoussod). 

(Z) Saccharin Corporation, Ltd. r. Quinccy, [1900] 2 Ch. 246, 249. 

(wi) Betts V. Oallais G870), L. E. 10 Eq. 392 ; see Welabach Incandescent 
Oas Light Co., Ltd. y. New Incandeacent {Sunlight Patent) Gai Lighting Co., Ltd, 
(1900), 17 E. P. 0. 237, 254; but compare CrossJey v. Beverley (1829), 1 Euss.&M, 
166, n. (whore a defendant, who had a large stock of pirated articles ready to be 
thrown ou the market as soon as the patent expired, was restrained). 

(n) iCoyc V. C7iit66. (Sons (1686), 4 B. P. 0. 23; Ducketts, Ltd. v. Whitehead 
(1896), 12 K. P. 0. 187, 191. 

(o) See Otto v. Steel (1886), 3 E. P. 0. 109, 121, 0. A. ; Proctor v. Bennie 
(1887), 4 B. F. 0. 333, 363, C. A. ; and see National Opalite Olazed Brick and 
Tile Syndicate, Ltd. v. Cerahte Sifvdtcate, Ltd. (1896), 13 E. P. 0. 649, 668. 

(p) Lyon V. Goddard {2) (1893), 10 E. P. C. 348, C. A. In Hopkineon ▼, 
St. Jiimea and Pall Mall LUeclnc Light Co., Ltd. (1893), 10 B. F. C. 46, the 
operation of the injunction was stayed by agreement on the ground of publio 
convenience; and see p. 211, ante. 

Kaye v. Chubb & Sone, eupra, 

(r) National Opalite Qlaz^ Brick and TileSyndict^, Ltd. ▼. OeraUte Syndicate, 
Ltd., eupra. 

(a) Seo also ffopkineon v. 8t. Jamee and PaU Mall Sledric Light 0^., Ltd,, 
eujn-a ; Duckette, Ltd. v. Whitehead, eupra. 
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with legal proceedinge or liability in respect of any alleged infringe- 
ment of the' patent, any person aggrieved may obtain an injunction 
against the continuance of such threats, and may recover damages, 
if the alleged infringement is not, in fact, an infringement, unless 
the person making such threats with due diligence commences and 
prosecutes an action for infringement of his patent (a). 

Sbot. 12. — Protection of Trade Marks. 

653. The jurisdiction of the court in the protection given to 
trade marks {h) rests upon propevt}’, and the court interferes by 
injunction, because that is the only mode by which property of this 
kind can be effectually j)rotecte(l. The court acts upon the same 
principles in granting relief by way of injunction in the case 
of the infringement of the right to a trade mark as in the case 
of the violation of any other right of property (c). 

It is a fundamental rule that no man has a right to put off his 
goods for sale as the goods of a rival trader (d), and he cannot, 
therefore, be allowed to use imnios, marks, letters or other indicia by 
which he may induce purchasei's to believe that the goods which 
he is selling are the manufacture of another person (e) ; and, if he 
attempts to do so or to make use of another mark, so resembling 
such trade mark that persons, purchasing with ordinary caution, are 
likely to be misled, the court \vill restrain him from so doing (/). 
An injunction may also be granted to restrain a printer from 
printing and selling imitations of tbe plaintiffs' trade labels {y). 

There is no action for threats (/i) in the case of trade marks as in 
the case of patents (i). 


(а) Patents and Designs Act, 1907 (7 hVIw. 7, c. 29), s. 3C, re-onacting the 
Patents, Dewgns, and Tiado Marks Act, 18K3 (40 & 47 Vict. c. 67), 8. 32 ; and 
see Household and lioslier v. Fan burn and Hall (1886), 2 B. P. 0. 140; Drijffield 
and East R\dm(j Pure Linseed Cake Ci. v. Waterloo M%Jls Cake and Waiehousinu 
Co. (1886), 31 Uh. D. 638 ; and title Patents. As to what constitutes a breach 
of an injuiiotiou restraining thioats of legal proceediugs or liability, see 
Ellnm V. Martyn <& Co. (1808), 68 J/. J. (oil.) 123, 0. A. 

(б) As to what constitutes h trade mark and as to the necessity of registoriiig 
trade marks and tlio law relating to them generally, see title Tbaoe Maiiks, 
Trade Names, and Designs. 

(c) Leather Oloih Co., Ltd. v. American Leather Cloth Co., Ltd. (18G3), 4 
De O. J. & Sm. 137, 142 ; (1866), 11 H. L. Cas. 623. 

Lmther Cloth Co., htd. y. American Leather Cloth Co,, Ltd. (1865), 11 
H. L. Gas. 623, per Loid Kinosdown, at p. 638. 

(s) Perry v. Truefitt (1842), 6 Deav. 66, per Loi’d Lanodale, M.R., at p, 72 ; 
Aih {Clavdiue), Son & Co., Ltd. y. Tnvicta Manufacturing Co., Ltd. (1911), 66 Sul. 
Jo. 348 ; but compare Edge {W.)& Sons, Ltd. v. NicioUs ( W.) cf: Sojis, Ltd., f 1911 1 
1 Ch. 6, 0. A. (where the “get-up ” of an article was copied) ; Uidram {(Lorye) 
S Co., Ltd. V. London Evening Newspapers Co., Ltd. (1911), 27 T. J<. B. 2J1. 

(/) Qosd y. Aleploglu (1833), 6 Beav. 69, n. ; Knott y. Morgan (1836), 2 Been, 
213; QUnny y. Smith (1866), 2 Drew. & Sm. 476 ; Selxo v. Proieaoid* (1866), 1 Ch. 
App. 192; Scmervdle y. Schemhri (1887), 12 App. Cas. 453, P. C. ; Birmingham 
Vinegar Brewery Go. y. Powdl, [1897] A. 0. 710; Outram {George) db Co. Lid.^ 
J. London Evening Newspapers Co., Ltd., supra. 

(;) Farina v. 6'ihierfccA (1866), 1 K. & J. 609. 

I See iupra.^ 
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Prevention 
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Jurisdiction. 


Sect. 18 . — Prevention of Libellous Statements (j), 

654. The court has jurisdiction to restrain the publication of a 
libel (A;), or the making of slanderous statements (0 calculated to 
injure a man in his trade or business (m), even though no damage 
has actually accrued, if it is imminent and the natural and direct 
result likely to follow (n), as well as to restrain the publication of a 
mere personal libel (o). In a proper case the publication of a libel 
may be restrained on an interlocutory application (p) ; but this 
jurisdiction will only be exercised in the clearest cases; where any 
jury would say that the matter complained of was libellous, 
and, if the jury did not so find, the court would set aside the 
verdict as unreasonable (^). So, too, the court will refuse an 


(y) As to what statoments are actionable, and generally on the subject of libel 
ana slauder, see title Libel and Slander. As to libellous statements at 
elections, see title Elections, Yol. Xlf., pp. ‘298, 510. Eor threats actions in 
the case of patents, see p. 258, an/«, and title Patents. Prior to the passing of 
the Judicature Act, 1878 (36 & 37 Viet. c. 60). s. 25 (8), the court had no 
jurisdiction to restrain the publication of a libel ns such oven if it was in- 
jurious to property {Prudential jiasurance Co. v. Kyir-^t (1875), 10 Ch. App. 14‘2). 

(&) Saxhy V. Easlcrhrook (1878), 3 0. P. D. 339: .'horleij'a Cattle Food. Co. v. 
Maaaam (1880), 14 Ch. D. 763, C. A. ; Thomaa v. l\'illiims\m0), 14 Ch. 1). 864 ; 
Quartz llill Gonadidated Gold Mining Co. v. Beall (1882), 20 Ch. I). 501, C. A. ; 
flayward Co. v. Hayward <fe Sona (1886), 34 Ch. D. 198 ; Bonnard v. Perryman^ 
11891] 2 Ch. 269, 0. A. ; CoUard v. Marshall, [180‘2] 1 Ch. 571 ; Lee v. Qibhinga, 
(1892), 67 L. T. ‘263; Monson y, Tusmnds, Ltd., Momon v. Louis Tuaaaud, [1804] 
1 Q. B. 671, C. A. ; Jjondon and Northern Bank, Ltd. v. Qeorife Newnea, Ltd. 
0899), 16 T. L. B. 76 ; and seo James v. James (1872), L. II. 13 Eq. 421. 
In Fisher <fc Co. v. AjioUinaria Co. (1875), 10 Ch. App. 297, whore the offender in 
a trade mark case was acquitted, no evidence being offered u gainst him and he 
giving a letter of apology with authority to the prosecutois to make such use of 
it as they might think tit, and they published the letter by advertisoinent for 
two months, the court declined to restrain them from continuing to publish it. 

(1) Hermann Loog v. Bean (1884), 26 Oh. D. 306, 0. A. There is more difficulty 
in grantmg an injunction in the case of spoken words than in the case of written 
statements, and the jurisdiction must theioforo be exercised with groat caution ; 
but if definite statements are proved to have been made an injunction will, in n 
proper case, be granted to restrain the repetition thereof. If necessary a man- 
datory injunction may also be granted {ibid.). 

{m) The court will also restraiu the issue of misloading trade circulars ; see 
Harper v. Pearson (1860), 3 L. T. 547 ; Btevena v. Patne (1868), 18 L. T. 600. 
See also Scoit v. Stott (1866), 16 L. x. 143; and gonciully, title LiTiigr. and 
Slander. 

(n) Dunlop Pneumatic Tyre Co., Ltd. v. Maiat<n Talbot etc. (1904), 52 W. E. 
254. 


(o) See Potflett v. Chatto and Witidua, [1887] W. N. 192 ; Salomons v. Knight, 
[1891] 2 Ch. 294, 0. A. ; Monaon ▼. I'uaaauda, Ltd., Monson v. Louis Tuaaaud, 
supra, per Lord Halsbury and Davey, L.J., at pp. 690, 698. 

(p) Quartz Hill Consolidated Gold Mining Co. v. Beall, supra ; Poulett v. Chatto 
and Wtndua, supra; Bonnard v. Perryman, supra; CoUard v. Marshall, supra; 
Trollope v. Lorulon Building Trades Federation, [1895] W. N. 29 ; London and 
Northern Bank, Ltd. v. George Newnea, Ltd., supra. 

(3) Coulson tfc Sona v. Coulaon Co. (1887), 3 T. L. R. 846, C. A. ; Liverpool 
Household Stores Association v. Smith (1887), 37 Ch. D. 170, 0. A. ; Bonnard v. 
Perryman, supra, at p. 284 ; Chammon da Co., Ltd, v. Birmingham Vinegar 
Brewery Co., Ltd. (1893), 10 T. L. It. 164 ; Monson v. Tussauds, Ltd., Monaon 
V. Louis Tuaaaud, supra ; Newton v. Amalgamated Muaiciana* CTMion (1896), 12 
T. L. R. 623 ; Lloydls Bank, Ltd. v. Royal British Bank, Ltd. (1903), 19 T. L. E. 
648; see also /.ee v. Qxhhings, supia,per Kekewigh, J. (to the effect that, 
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mterlocutory injunction if there is no reason to suppose that any 
injury is being done to the plaintiff, either in person or property (r). 

Sect. 14. — Restraint of Legal Proceedings {a). 

Sub-Sect. 1. — In English Courts. 

555. No cause or proceeding pending in the High Court or 
before tho Court of Appeal can now be restrained by prohibition or 
injunction, but every matter of equity in which an injunction against 
the prosecution of any such cause or proceeding might have been 
obtained prior to tho passing of tho Judicature Act, 1873(1)), either 
unconditionally or on any terms or conditions, may be relied upon 
by way of defence thereto (c). 

The court has jurisdiction, however, to restrain a person from 
instituting proceedings (/Z), and also to restrain pending proceed* 
ings in the county court (e), the Mayor’s Court, London?/), the 
Chancery Court of Lancaster (g), and the Liverpool Court of 


with the exception of the case of trade libola, an interlocutory injunction 
will not bo granted before tho caso haa boon submitted to a jury) ; and see 
generally, title Libel and Slander. 

(?•) Salomons v. Knight, [1891] 2 Ch. 294, 0. A. ; see 2'allerman v. Doiosing 
lladxard Heat Co., [1900] 1 Ch. 1, C. A. (a caso of false representation by a 
trader) 

(а) See titles County Courts, Vol. VIII., pp. 433, 504; Practice and 
Procedure. As to restraining proceedings m company cases, see title 
Companies, Vol. V., pp. 400, 401, 633, 541. 

(б) 36 & 37 Viet. c. 66. As to injunction to restrain proceedings before 
1873, see title Equity, Vol. XIII., p. 47. 

(c) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 24 (5); Oarhutt v. Fawcua 

(1875), 1 Ch. L. 155, C. A. This power has been impliedly taken away from the 
county courts, also (Cohbold v. Pryke (1879), 49 L. J. (Q. B.) 8). Notluag in the 
Judicature Act, 1873 (36 37 Vict. c. 66), however, disables the High Court or 

the Court of Appeal from directing a stay of proceedings in any cause or matter 
ponding before it, if it shall think fit ; see the proviso to s. 24 {ihul.). See also 
ll. S. C., Ord. 25, v. 4 ; Vexatious Actions Act, 1896 (69 & 60 Vict. c. 61). 

(d) Beaants. Wood (1879), 12 Ch. D. 605, 630; see Cerch Jteataurant Castig- 
liom Co. V. Lavery (1881), 18 Ch. D. 655; Re A Company, [1894] 2 Ch. 349; 
Hart V. Hart (1881), 18 Ch. D. 670, 680. Where there is a dispute as to the 
conduct of an otiicor of the court, the court will not allow him to be sued in 
another court with resxiect to acts done in the discharge of his office {Re 
Maidstone Palace of Varieties, Ltd., Blair v. Maidstone Palace of Varieties, Ltd., 
[1909] 2 Ch. 283 ; and see Aatoa v. //eron (1834), 2 My. & K. 390). 

(0 Batcliffe V. Winch (1853), 16 licav. 576 ; Neighbour v. Brown (1857), 26 
L. J. (cn.) 670. But tho couit will not rcstiuiu a creditor who, previous to 
an admiuistration order in a creditor’s action, has obtained judgment against 
the executor, from pursuing his remedy in tho county court against the 
executor personally (Be Wbmeisley, Etheridge v. Womersley (1885), 29 Oh. D. 
657) ; nor, where a company is in course of being wound up, will it restrain an 
achon against the official liquidator in his private capacity in tho county court 
(Re Original Hartleypool Collieries Co. (1882), 51 L. J. (CH.) 508); and, as to 
staying actions against companies in the comse of being wound up, see title 
Companies, Vol. V., pp. 633 e< seq, and p. 262, post. 

(/) Barker v. Qvodair (1805), 11 Vos. 78; Sieveicing v. Behrens (1837), 2 
My. & Cr. 581 ; Cotesworth v. Stephens (1845), 4 Hare, 186 ; Bedhead v. Wdton 
(1861), 30 L. J. (on.) 577 ; seo Anderson v. Kemshead (1852), 16 Beav. 329, 
and title Mayor’s Court, London. 

(g) Dyke v. Stephens (1885), 29 Sol. Jo. 682 ; and see Be Connolly Brothers, 
Ltd., Wood T. Connolly Brothers, Ltd., [1911] 1 Ch. 731, 0. A. The Vice- 
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Passage (h) ; for the above provision (t) is confined to causes or 
proceedings pending in the High Court (j). 

556. Where Parliament has constituted a tribunal for a special 
purpose, the court cannot restrain persons who are entitled to do so 
from applying to it (k). No equity can be founded on an allegation 
that a court, legally constituted, is not properly competent to decide 
questions within its jurisdiction (Z) ; but it seems that the court 
might interfere if a case of fraud could be made out(m). 

557. The court, on the application of the company or any 
creditor or contributor, has power after the presentation of a 
petition to wind up a company, but before a winding-up order has 
been made, to restrain any action or proceeding against the com- 
pany (n),and may, after a winding-up order, order the transfer of any 
cause or matter pending in any other court against the company (o). 

558. A court of equity has no jurisdiction to restrain criminal 
proceedings for the recovery of a penalty imposed by Act of Parlia- 
ment for breach of its enactments (p ) ; nor will the plaintiff in a 
pending suit be restrained from instituting criminal proceedings 
against the defendant to the suit, unless th^ criminal proceedings 
are of the same nature as the civil proceedings (g). 

Sub-Sect. 2. — In Arhitration. 

559. The court has no general jurisdiction to restrain persons 
from acting without authority, and an injunction cannot be granted 
to restrain a man from taking proceedings out of court, as, for 
instance, in an arbitration in the name of a person who has given 
no authority to use it (r), 

560. An injunction cannot be granted to restrain a party from 
proceeding with an arbitration in a matter beyond the agreement 


Chancellor of the County Palatine has no jurisdiction to restrain proceeding 
in the High Court {Re Aliaon^a Truata and Be Johiieona, Infanta (1878), 8 Ch. D. 
1, 0. A.) ; and see title Courts, Yol. IX., p. 121. 

(Zi) The Tereaa (1894), 71 L. T. 342; and see title Courts, Yol. IX., p. 173. 
(t) Judicature Act, 1873 (30 & 37 Yiot. o. 66), s. 29 (5). 

\j) See HecUej/ v. Batea (1880), 49 L. J. (oh.) 170, explained in Stannard v. 
Bt. Qilea, CamberweU, Veatry (1882), ^0 Oh. 1). 190, 0. A.; and see title 
Crown Praotioe, Yol. X., p. 154. 

(A) Harria v. Joae (1866), 14 W. E. 303 ; Bamaley Oanal Co, ▼. Twibell (1844), 
7 MT. 19. 

(0 Bamaley 'Canal Co. y. TwibaU, aupra^ at p. 28 ; see Balaman y. Boyn^ 
Am (1866), 1 Oh. App. 339, 368. 

(m) Ikauchamp (Earl) v. Darby, [1866] W. N. 308. 

(n) Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), s. 140. See also 
4Ma., s. 270 in the case of unregistered companies; and see title Companies, 
Yd. Y., pp. 633—641. 

(o) E. S. 0., Ord. 49, r. 6 ; Be Stubba* Eatate, Banaon v. Stubba (1878), 8 Oh. D. 
164. 




A'err v. Praion Corporation (1876), 6 Ch. H. 463. 

(g} Saull y. Browne (1874), 10 Oh. App. 64. As to proceeding against a 
company in liquidation for rates and penalties, see title Companies, Yol. Y.. 
p. 638. As to transfer of proceedings after administration order, see title 
Executors and Administrators, Yd. XIY., p. 342. 

(r) London and BloickwaU Bail, Ch, v. Oroaa (1886), 31 Oh. D. 864, 0. A. 
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to refer (<). Nor will arbitration proceedings be restrained, on the Saor. 14« 
ground that, since the transactions under the agreement are Restraint of 
gambling transactions, the arbitrator cannot have jurisdiction (0> ^^6^1 P'0* 
But the court has jurisdiction to interfere on equitable grounds ooodi^. 
where an action has been brought impeaching the instrument to 
refer (w), or where the parties have by their conduct excluded them- 
selves from the benefit of their contract to arbitrate (v), or where 
there is nothing to refer (a), or on the ground of corruption (6) or 
unfitness or incompetence to act (e) on the part of the arbitrator. 

So, also, where an agreement made by two companies contains clauses 
which are beyond the powers of the directors and not warranted by 
the constitution of one of the companies, the court will, at the suit of 
a shareholder of that company, restrain arbitration in respect of 
alleged breaches of those clauses (d). In order to justify the court 
in saying that an arbitrator named in a contract is disqualified from 
acting on the ground of bias, circumstances must be shown to exist 
which establish, at least, a probability that he will in fact be 
biassed (e). If an umpire is improperly appointed the court will 
restrain him from acting (/). 

Sud-Seot. 3. — In Foreign CourU. 

561. With regard to foreign proceedings, the court will restrain Foreign 
a person within its jurisdiction from instituting or prosecuting P*®ceedingi, 
suits in a foreign court whenever the circumstances of the case 
make such an interposition necessary or expedient (^). If the 


(«) North London Rail, Co, v. Great Northern Rail. Co, (1883), 11 Q,. B. D. 30, 
0. A. ; Farrar v. Cooper (1890), 44 Ch. D. 323; Wood v. LtUiee (1892), 61 L. J, 
<CH.) 168 ; see London and BlackwaU Rail, Co. v. Cross (1886), 31 Oh. D. 364, 0. A. ; 
Jind title Abbitkation, Vol. I., pp. 446, 452 et aeq. 

' (0 M 'Harg v. Univereal Stock Exchange (1893), 11 T. L. R. 409, 0. A. 

(u) Kitts y. MoorCf [1896] 1 Q. B. 263, 0. A. ; see Mylns v. Dickinson (1816), 
Coop, O. 196. 

(v) Pickering v. Cape Town Rail. Co, (1866), L. R. 1 Eq. 84 (where the 
repudiation of a contract was hold to be a waiver of the right to proceed by 
arbitration under the same contract). 

(a) Sissons v. Oates G894), 10 T. L. R. 392. 

Ih) Mahneshury Rail. Co. v. Budd (1876), 2 Ch, D, 113. 

(c) Beddou) v, Red(fem;(1878), 9 Ch. D. 89; NuttaU v, Manchesier Corporaiion 
(1892), 8 T. L. R. 613 ; see JaJcson v. Barry Rail. Go.^ [1893] 1 Ch. 238, 0. A, ; 
Great Western Rail. Vo, v. Waterford and Limerick Rail. Co. (1881), 17 Oh. D. 
493, C. A. 

(d) Maimsdl-r. Midland Great Western {Ireland) RaiU. Co. (1863), 1 Hem. & M. 
180 ; but not at the suit of a shareholder of the other company on me ground that 
the stipulations of any such clause axe beyond the powers of the directors of the 
company, in which he is not a shareholder Gbid.). 

(ei Jadewn y. Barry Rail. Co., supra; Ei^Rey y. Mersn Docks and Barbour 
Boards [1894] 2 Q. B. 667, 0. A.; Ives and Barker v. Willans, [1894] 2 Oh. 
478, 0. A.; Bright y. River Plate Construction Co.^ [1900] 2 (5h. 836; see 
Rs Baigh and London and North Weaiem and Great Western Rail. Cos., 

R 1 Q. B. 649; Rladnoell {Robert W.) A Co.^ Lid. y. Derby Corporation 
76 J. F. 129, 0. A. (where the court refused to stay proceedings under 
bitration Act, 1889 (62 & 63 Viet. o. 49), s. 4, penoing a submission); 
and see /Vssman ((7.) A Sons y. Chaier Rural Chmicil, [1911] 1KB. 788, 

a A. 

(/) Pesttod V. Peseod (1887), 68 L. T. 76. 

\g) Carton Iron Go. y. Maelaren (1866), 6 H. L. Cm. 416, 436. A foreigner 
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circumstances are such as would have made it the duty of the court 
to restrain proceedings in this country, they will also warrant it in 
restraining proceedings in a foreign court (/i). The jurisdiction is 
grounded, not upon any pretension to the exercise of judicial and 
administrative rights abroad, but on the circumstance of the 
person of the party against whom the injunction is sought being 
within the power of the court (i) ; and its exercise is a matter of 
discretion (/c). 

Mere hardship or inconvenience is not sufficient to justify the 
interference of the court (1), The fact of a foreigner having pro- 
perty in this country enables the court here to make efTectual an 
injunction issued against him, but the issuing of such an injunction, 
especially in the case of a foreigner who seeks no assistance from 
the courts here, ought to be clearly shown to be required as con- 
ducive to justice (m), and where the case is simply one of inter- 
ference by a stranger with the property of another, in a mode which 
is warranted by the laws of a foreign country, upon an assumption 
of right, there is no foundation for the interference of the court (n). 

So, also, the court will not restrain divorce proceedings in a 
foreign country by a person resident here, but who has acquired a 
domicil in that country (a). 

562. The English courts have no jurisdiction to restrain a 
foreigner, resident abroad, from suing for his debt in the courts 
of his own country, even after a decree for administration has been 
made in this country (b). The mere fact that a foreigner has 
property or agents for sale of goods here does not give the court 


who has appsored to an action in an English court gives jurisdiction to the 
English court to restrain him from proceeding to litigate the same subject- 
mattor in the couiis of his own country (Daw/cins v. Sfmonetti (1880), 29 W. R. 
228, 0. A.). See further hereon, titles Companies, Vol. V., p. 540 ; Conflict 
OF Laws, Vol. VI., pp, 298 — 301 ; see also ibid., pp. 191 et s&j., 291. 

(A) Carron Iron Uo. v. Maclaren (1865), 5 11. L. Cas. 416, 439; and see 
Fm tarlinglon {Lord) y. Soulby (1834), 3 My. & K. 104. 

(i) Fortarlington {Lord) y. Soulby, supra, at p. 108 ; Carron Iron Co. v. 
Maclaren, supra, atp. 436. 

(7c) See title Conflict of Laws, Vol. VI., p. 300 ; Parnell y. Parnell (1858), 
7 1. Ch. B. 322. The court will give credit to foreign courts for doing justice 
in their own jurisdiction {Jf riyM v. Stmpoon (1802), 6 Ves. 714, 730; Wallace 
V. Campbell (1840), 4 Y. & C. (EX.) 167, 168 ; Pennell v. Roy (1853), 3 Do G. M. 
& G. 126, 140, C. A. ; Fletcher v. Rodgers (1878), 27 W. E. 97, 0. A. ; Dawkins 
V. Simonetti, supra). 

7) Fletcher y. Rodgers, supra. 

'm ) Carron Iron Co. v. Maclaren, supra. 

n) Pennell v. Roy, supra, at p. 139 ; and since the ground of convenience 
only applies whore there are two courts having jurisdiction, it cannot be 
urged 111 cases of this kind {ibid.). As to an injunction to restrain the 
enforcement of a foreign attachment on goods, see Mildred v. Neate (1755), 1 
Dick. 279. 


(al 'Vardopulo v. Vardopulo (1909), 25 T. L. E. 618, 0. A. 

(6) Carron Iron Co. v. Maclaren, supra, at p. 441 ; Re Royss, Crofbon v. 
Oro/fon (1880), 15 Ch. D. 591. The statement in Maclaren v. Staiv^, Maclaren 
V. Carron Co. (1855), 26 L. J. (oil.) 332, C. A., to the effect that there must 
be a very strong case to induce the court to restrain a foreigner, domiciled 
in another country, from proceeding to obtain payment of debts according to the 
law of the count^ in wuioh he is domiciled.” seems inconsistent vnth the 
statement in the that the court has no juri^ction in cases of this kind, 
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jurisdiction (c), though the case would be different if he had come 
in under the decree or had sought or obtained relief in this 
country (d). 


Sect. 15. — Miscellaneous. 

563. An injunction (e) maybe granted to restrain a defendant 
from making an improper transfer of stock (/) or shares (g), or from 
improperly parting with ’bonds (h). The Bank of England cannot, 
however, prevent the executor of a testator possessed of stock in 
the Government funds from selling or transferring it. All that the 
bank has to do is to look to the legal title and not to the trusts of 
the will beyond it(i). An injunction may also be obtained, before 
or on the hearing of any cause, to restrain the Bank of England 
from permitting the transfer of stock standing in its books or from 
paying any dividends accrued or accruing thereon, although the 
bank is not a party (A). The application must be made upon 
notice to the defendants, unless, from the necessity or urgency of 
the case, notice cannot be given. In the latter case the application 


(c) Carron Iron Co. v. Mnclaren (18t5o), o il. L. Cas. 416, 442 ; and stoSudlmo 
V. Dutch Itheuish Hail. Co. (ISoo), 21 Hoav. 43. 

{d) Carron Iron Co. v. Maclaren, 8upra, at p. 442. 

(e) The dealing with etocks, shares, soenrities and dividends may also be 
temporarily prevented by means of a notice in lion of diatringas (see R. S. 0., 
Ord. 46, rr. 3—11, and title Execution, Yol. XIV., p. 113), or, when the stocks, 
shares, or securities aud dividends are in court, by means of a stop order (see 
R. S. 0., Ord, 46, rr. 3, 12, 13, and title Execution, Vol. XIV., p. 110). 

(/) Chedworth {Lord) v. Kdwarda (1802), 8 Yes. 46; Stead v. Clay (1828), 4 
Russ. 550; see Ooldamith v. Jluaaell {1805), 6 Do G. M. & Q-, 547. Where a 
transfer is about to bo made of stock to wrong persons through mistake, an 
injunction will not bo granted ex parte to restrain the transfer, unless the 
plaintiff swears that he believes the defendant will avail himself of the error, 
aud will refuse to make a rotransfor {Ar7cwr%ght v. Qrylea (1844), 13 L. J. (CH.) 
303). 

(jg) Mann v. Fattnt Tramways Cable Corporation^ [1886] W. N. 66 ; Everiti 
V. Automatic Weighing Machine Co., (^1892] 3 Ch. 506. 

(A) Olaaae v. Marahall (1845), 15 Sun. 71. As to granting an injunction in 
respect of moneys at a bank, see Qlaaae v. Marshall, supra ; Pennell v. Deffell 
(1853), 4 Be G. M. & G. 372, C. A. 

(t) Dank of England v. Moffat (1791), 3 Bro. 0. 0. 260 ; Bank of 
England v. Paraona G800), 5 Yes. 665; Bank of England v. Lunn (1809), 
15 Yes. 669; Frankhn v. Bank of England {\82li), 1 Russ. 675; boo Fowler 
Chwchdl, Churchill v. Bank of England (1813), 11 M. & W. 323; Adam v. 
Bank of England (1908), 52 Sol. Jo. 682 ; aud National Debt Act, 1870 (S-'i & 34 
Viet c. 71), s. 23. The Bank of England and the Bank of Ireland, respectively, 
can, however, if the circumstances of the case appear to them to make it 
expedient, require evidence of the title of any person claiming the right to 
make the transfer, before allowing any transfer of the stock {ibid., s. 24). The 
court will not interfere with the discretion of the Bank as to the evidence it 
requires, exercised bond fide, so as to compel it to depart from its settled 
practice (/Vosicrv. Bank of England (1872), L. R. 13 Eq. 611). As to the Bank 
of England genorally, see title Bankeus and Banking, Yol. L, p. 570. 

(A) Stat. 1800 (39 & 40 Geo. 3, c. 36), s. 1. If after giving the Bunk notice the 
plaintiff does not apply for an injunction, the court may, on the application of 
the defendants, order that the Bank do poimit the transfer on a mven day, 
unless in the meantime an injunction to restrain such transfer shall be granted 
(Roas V. Shorer (1821), 5 Madd. 458 ; Madd. & G. 1). For form of order, see 
1 Seton, Judgments and Orders, 6th ed., p. 729 (1}. 
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must be upon affidavit proving that such necessity and urgency 
exist ( 1 ), 

So, too, upon the application by motion or petition of any party 
interested, the court may in a summary way, without a writ 
issued (771), restrain the Bank of England and any other public 
company from permitting the transfer of stock in the public funds, 
or any stock or shares in any public company standing in the 
names of any persons in their books, or from paying dividends due 
or to become due thereon (?i). Any party interested may apply 
to discharge or vary the order (0). 

564. In a proper case an injunction (p) may be obtained to 
restrain the negotiation, indorsement, assignment, pledge, or 
parting with negotiable instruments which have been illegally, 
fraudulently, or improperly obtained (5), and if the instrument 
is liable to be completely avoided (r) the court may also order it 
to be delivered up and cancelled (s). 

565. So, also, an injunction (t) may be obtained in a proper case 


fZ) Temple v. Bank of England (1802), 6 Ves. 669, 772 a. 

(m) Court of Chancery Act, 1841 (5 Viet. c. 6), s. 4 ; but the party obtaining 
the injunction must issue a writ in aue time in order to sustain tho injunction 
(Be 6 Vkt. e. 5, and Be Hei'tford (Marquia), Hetffot'd (Marquia) v. Buiaae 
(1844), 8 Jur. 71 ; see Be Suiase (1842), 6 Jur. 697, 651). 

(n) A Qovemment annuity is within this provision (Ex parte Watta (1871), 
19 W. K. 400) ; for form of order, seo 1 Seton, Judgments and Orders, 6th ed., 

f K 729 (2), (3). Notice of the order, if obtained ex parte, must be serv^ on tho 
egal owners of tho stock ; Be Blakalejfa Truata (1883), 23 Ch. D. 649 (the appli- 
cation may be made ex parte) ; see Ex pwrte Field (1841), I Y. & 0. Ch. Cas. 1 ; 
Ex parte JVaiia, aupra ; Melutahr. Milton (1876), 24 W. R. 679; Be Blakealeif'a 
Truata, supra; Be Court of Chancery Act, 1841, Be Pike, [1902] W. N. 42. The 
motion or petition should be entitled in the matter of the Court of Chancery 
Act, 1841 (6 Viet. c. 6), and of tho person applying, and if he is a trustee, in the 
matter of the trust also (Be Court of Chancery Act, 1841, Be Pike, supra; see 
Be Bhkaley’a Truata, aupra). 

(o) Court of Chancery Act, 1841 (6 Viet. c. 6), s. 4. Tho application should 
be by motion with notice to the person by whom the order was <'btained, ana 
should be supported by afadavit (Ex parte Amyot (1841), 1 Ph. 130, n. ; Re 
Suisse, aupra, at p. 664). 

(p) Even ex parte ( v. Bozm (1824), 3 L. J. (o. s.) (ch.) 67). 

(a) Green v. Pledger (1844), <1 llaro, 166 ; Smith v. Hakewell (1746), 1 Seton, 
Judgments and Orders, 6th ed., p. 727 ; Lewea (Earl) v. Barnett (1876), 
1 Seton, Ju4gments and Orders, 6th ed., p. 728; bay v. Lmghvrat, 

W. N. 3. See also, Thiedemann v. Goldschmidt (1869), 1 De O. F. 
ft J. 4, 0. A., and Maitland ▼. Chartered Mercantile Bank of India, London, 
and China (1866), 12 L. T. 372 (where the ne^tiable instruments were 
being used improperly for purposes other than those for which Ihey were 

iSBU^b 

(r) Brooking v. Maudalay, Son and Field (1888), 38 Ch. D. 636. 
is; See Eadaile v. La Nauze and Heyland (1836), 1 Y. ft C. (ex.) 394 ; Cooper v. 
JbeZ (1869), 1 De G. F. ft J. 240 ; Trailly, Baring (1864), 4 De 0. J. ft Sm. 318. 
0. A. 


(f) In an urgent case, ex parte, eee Barry v. Donnellan (1826), 1 Hog. 339 
(a]mlication to restrain the transfer of stock), but see Doolittle v. WodUm (1771), 
2 Dick. 442 (where Lord Sathxtbst, L.C., said an injunction to prevent the 
transfer of stock would not be grants, till after the defendants hM appeared 
OK were in contempt for wont of it and upon notice). 
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m 


to restrain the sale (a), assignment (b), or alienation (c) of 
property (d), and, where property has been directed to be sold by 
decree, the court will sometimes stay the sale pending an appeal, 
but, in such circumstances, if the property consists of personal 
chattels remaining in the possession of the appellant, he will be 
required to give ample security for their value (c). Even where 
the thing which the defendant threatens to sell is a chattel, the 
court will interfere if it possesses a peculiar and intrinsic value, 


(a) Flawed y. Janm (1818), 1 Wils. (oH.) 2 (sale by Commisuonera under colour 
of Act of Parliament stayed, it being doubtful whether the sale was a proper 
exercise of their power, the property also being offered at an undervalue) ; 
WallUy. Wallis (1802), Daniell, Chancery Practice, 7th ed., p. 1362 (representa- 
tives of a mortgagee who had obtained the mortgage deeds by fraud restrained 
from selling the mortgaged property) ; Delajield v. Chianaheus (1806), Daniell, 
Chancery Practice, 7th ed., p. 1362 (the master of a ship which had been 
driven into Plymouth by stress of weather restrained from selling the ship’s 
cargo at the instance of the supercargo and shipowner, but soe Rayne v. 
Benedict (1841), 10 L. J. (CH.) 297, as to tho conditions of relief which jrill be 
imposed on tho owners of tho goods when the ship has bocomo unable to proceed 
on ner voyage without repairs) ; Sheppard v. (kcenford (1856), 3 W. 11. 397 (sale 
by the sole mrector of an association of the property oi the association for the 
purpose of recouping himself sums he had advanced restrained) ; Re Blakely 
Ordnance Co.^ Blakdy v. Bent (1867), 10 W. B. 663, 0. A. (sale of machinery 
and plant restrained at suit of plaintiff who set up a lion) ; Brand v, MiUon 
^otkerwiee Brand) (1876), 24 W. E. 524 (defendant claiming to be widow of 
intestate restrained from disposing of the estate at the suit of the plamtaff, who 
claimed the grant of administration as next of kin) ; Lempriere v. Lange (1679), 
12 Ch. D. 675 (where in an action against an infant who had agreed to take a 
lease of a furnished house, the furniture to become his on payment at any time 
of a lump sum, the lease was declared void and the defendant restrained from 
selling the furniture) ; Wheelwright v. WaVcer (1883), 23 Ch. D. 752 (a tenant 
for life restrained from selling until trustees had been properly appointed for 
the purposes of the Settled Land Act, 1862 (45 & 46 Yict. c. 38) ); Bickenson v. 
Brown (1887), 3 T. L. B. 350, C. A. (sale of goods restrained till trial) ; Hampden 
V. Budcinghamehire {Earl), [1893] 2 Ch. 531, 0. A. (tenant for life restrained 
from mortgaging the settled estates) ; see Settled Land Act, 1882 (45 & 46 Viet, 
c. 38), B. 63, and pp. 251, 254, ante. As to restraining a distress, see title 
Djstbess, Vol. XI., u 208. As to restriiining proceedings on a bill of sale, see 
title Bills of Sale, Vol. m., p. 65 ; Re Joknstme, Ex parte Ahrame (1884), 50 
L. T. 184. As to restraining the presentation of a petition to wind up a com- 
pany, and as to the exercise of the coiu-t’s inherent lurisdiction to prevent abuse 
of process where the purpose of tho petition is not the ostensible reason, see Re 
• Company, [1894] 2 Ch. 349 ; and title Companies, Vol. Y., p. 401. 

(5) Powell V- Wright (1844), 7 Beav. 444, 452. 

(e) Bey/tts v. Bullock (1869), L. B. 7 Eq. 391 ; Oooch y. London Banking 
Aeeocitttion (1886), 32 Ch. D. 41, 0. A. ; Elphinstone {Lord) v. MofiUand Iron and 
Coal Co. (1866), 11 App. Cas. 332 ; but see as to the last two cases, Craig* e Claim, 
[1895] 1 Ch. 267, 276, 0. A. ; Re Panther F^ead Co., [1896] 1 Ch. 978, 985. 

{d) Notwithstanding that a principal party interested is out of tho jurisdic- 
tion {Malcolm v. Scott (1843), 3 Hare, 39). Although the court has no jurisdiction 
over a foreign Government which, or a foreign amoassador who does not submit 
to the juri^ction (see titles Action, YoL L, pp. 18, 19 Conflict of Laws, 
Vol. Vi., pp. 232, 233 ; Constitutional Law, Vol. VI., pp. 430, 431 ; and 
p. 205, ante), an injunction may be granted to restrain an agent of a forei^ 
Government from iransmitting securities abroad which ought to be deposited m 
this country (Foreign Bondholdera* Corporation y. Pastor (^1874), 23 W. B. 109), or 
a bank from parting with a fund, so as to protect the Bank from any proceedmgs 
by an ambassador {Qladskne y. Mueurue Bey (1862), 1 Hem. & M. 495). 

(«} Nerot y. Bumand (1826), 3 Bugb. 56; Je^iney. Serriee (undated), Sogden, 
Vendors and Purchasers, 14th ed., p. 63. 
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BO that; damages would not be an adequate remedy (/), and, where 
a fiduciary relation exists between the parties, whether or not the 
article possesses an}^ such value {g). 

566. In a proper case an injunction may be granted to restrain 
a defendant from parting with documents in his possession belong- 
ing to the plaintiff and preventing the plaintiff and his solicitor 
from having access to them at all reasonable times and after 
reasonable notice (/t). 

If, in pending proceedings for the rescission of a contract 
to lake shares, the defendant company gives notice to the plain- 
tiff to forfeit the shares for non-payment of calls, an injunction 
may be granted on terms restraining tlie forfeiture until trial of 
the action (i). 

567. An injunction will not be granted to restrain a defendant 
who is alleged to bo a debtor from parting with his property (/c). 

568. A husband may bo restrained from interfering or inter- 
meddling with his wife’s separate property (Z). A wife who has 
divorced her husband and obtained an order for alimony is thereby 
constituted a judgment creditor of her husb and, and, in an action 
against him and the trustees of a settlement made on a pre- 
vious marriage, under which he has a life interest, may obtain 
an order appointing a receiver of her husband’s interest and 


(/) Tonnim v. Vrout (17G(>), 1 Dick. 387 (diamonds) ; Arundell {Lady) r. 
Phipps and Taunton (1804), 10 Vos. 139 (family pictures) ; Macclesjield {Earl) v. 
Davis (1814), 3 Vos. & 13. 16 (plate and an iron clicst) ; North v. Great Northern 
Rail. Co. (1860), 2 Giff. 64 (wltere the chattel had acquired a special value from 
being used in business) ; see livigtoavT, Roberta (1844), 4 Hare, 106 (a ship); 
Eakke V. Gray (1SG9), 4 Drew. 651 (china jars — specific perfoixnance case). 13ut 
the court has no jurisdiction where the plaintiff has himself put a value upon the 
property {Dowling v. Betjemann (1862), 2 John. & H. 544). A ]^laintiff wishing 
to prevent the disposition of goods must show a specific right in the property, 
and that they are in danger of being lost {Ximenaa v. Franco (1751), 1 Dick. 149, 
per Lord Habdwioke, L.O. (diamonds) ). 

{g) fVood V. Rowdiffe (1844), 3 Hare, 304 (furniture and effects) ; and see 
Pooley V. Budd (1851), 14 Beav. 34 (iron— specific performance case). 

{h) Goodale v. God^ile (1848), 16 Sim. 316. 

(t) Jones V. Pacaya Rubber and Produce Co., Ltd., [1911] 1 K. B. 465, C. A ; see 
title Companies, Vol. V., p. 132. 

(A) Robinson v. Pickeiivg (1881), 16 Ch. D. 660, C. A., per James, L.J., 
at p. 661 ; see Mills v. Northem Railway of Buenos Ayres Co. (1870), 5 
Oh. App. 621. A creditor is no more entitled to such an mjunotion against 
a married woman than he is against a man {Robinson v. Pickering, supra, 
at p. 663). 

{1) Green v. Green (1840), 5 Hare, 400, n. ; Wood v. Wood (1871), 19 W. E, 
1049 ; Symonds v. Eallcit ^1883), 24 Ch. D. 346, C. A. ; Donnelly v. Donnelly 
(1886), 31 Sol. Jo. 45; Gaynor v. Gaynor, [1901] 1 I. li. 21*7; also from 
entering upon the wife’s propoity {Wood v. Wood, supi'a; Symonds v. Hallett, 
supra ; Donnelly v. Donnelly, supra) ; but only, it seems, where the right is 
claimed for purposes other thnu to enforce marital rights {Symonds v. HaXlett, 
supra; Gaynor v. Gaynor, supra; see Weldon v. (1881), 14 Q. B. D. 

‘339, 343, 0. A.). In Wood v. Wood, supra ; Donndly v. Donnelly, supra ; 
Gaynor v. Gaynor, supra, the injunctions were to restrain the interference 
with the business oarried on by the wifo, and which was secured to her 
senate use. See also Miuried Women’s Property Act, 1882 (45 ft 46 Viot. 
0 . 75), B. 12; and title Husbanp Aim Wife, Yol. IaVI., pp. 459, 460. 
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restrainiag the trustees from acting upon any consent given by SaoT. 15. 
him to advances being made to children under an advancement Mlscal- 
clause in the settlement (m). So, also, where an order has been laneons. 
made for permanent alimony, the husband may be restrained from 
making away with his property (n), but the court has no jurisdiction 
to make such an order before an order for alimony has been made (o). 

The court will also enforce the observance of legal and proper 
covenants in separation deeds (a). 

569. In certain circumstances the court will not only control a Obntiol ^nd 
parent in the management and custody of children, but may even 
altogether remove the children from the influence of the parent ; ® ® 
and, in a proper case, will grant an injunction for the purpose of 
partially or completely restraining the parent from exercising any 
control over or having any intercourse with his or her children (6). 

In very special circumstances an injunction may be granted to 
restrain an adult child from entering a parent’s house (c). 

670. An injunction may be granted restraining the marriage of Marriage of 
an infant ward of court and all communication and intercourse 

with the ward(<?), and when the party seeking to marry the ward ® ' 

is also an infant, his guardian may be restrained from permitting 
him to marry the ward without leave of the court (e). 

671. An injunction may be obtained to restrain the opening of Opening 
letters not addressed to the defendant (/), and the court will also 

(m) Oliver v. Lotvther (1880), 28 W. E. 881. Sco title Husband AND Wife, 

VoL A VI., pp. oGS, 500 ; and aa to restraining the payment of a legacy to a 
hubbond who has failed to comply with an order for payment of his wife’s bill 
of costs in a divorce suit, see tbid.^ p. 525. 

(n) SidneijY. Sidney (1867), 17 L. T. 9; Newton ▼. Newton, [1806] P. 36. See 
title Husband and Wife, Vol. XIV,, p. 508. 

(o) Newton v. Newton (1885), 11 11. 11. As to restraining the sale of settled 

property, as to which it is intended to petition for variation, seo title Husband 
AND Wife, Vol. XVL, p. 576. In WaiU v. WaiU (1876), 24 W. E. 623, the 
defendant, against whom a decree of divorce had been made, was restrained 
under the Matrimonial Causes Act, 1859 (22 & 23 Viet. c. 61), s. 6, from seUiug 
or parting with property comprised in a post-nuptial settlement, and in 
Noakes v. Noakea (1877), 4 P. D. 60, a similar injunction was obtained, even 
though a decree nisi only had been obtained ; but compare Newton v. Newton, 
mjna, at p. 13 ; and title Equity, Vol. XIII., pp. 61, 52. 

(a) Hamilton v. Hector (1872), L. E. 13 Eq. 511 ; Ucaant v. Wood (1879), 12 
Oh. D. 606; see Marahcdl v. Marahall (1879), 5 P. D. 19; and title Husband 
AND Wife, Vol. XVI., pp. 441, 449. 

(i) See titles Husband and Wife, Vol. XVI., pp. 449 et aaff., 677 ef aeg. ; 

Infants and Children, pp. 106, 169, ante. 

(c) Stevena v. Steiena (1907), 24 T. L. E. 20 ; Walerhoum ▼. Wdterhouae 
(1905), 94 L. T. 133. 

[d) Smith V. Smith (1746), 3 Atk. 304; Pearce y. Crutchjleld (1807), 14 Ves. 

206 ; Norria y. Ormond, [1883] W. N 68 ; and see Warter v. Yorke (1815), 19 
Ves. 461 (where all parties to the transaction were restrained from all inter- 
course, personal, by correspondence, or otherwise, with the mfant). In Pearce v. 

Crutch/md, aupra^ the order was not confined to the minority, but granted 
generally till further order; see also Norria y. Ormond, aupra; aed quaere, see 
Bdton y. [1891] 3 Ch. 270, C. A. 

(a) Smith T. Smith, supra; see generaUy, title Infants and Childben, 
pp. 146—149, ante. 

(/) Scheile v. Brakell (1863), 11 W. B. 796; Bse Edgington T. Edgingtm 
(1864), II L. T. 299. 
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interfere to prevent a defendant, by reason of his having been 
employed in the plaintiffs* business, from obtaining letters which, 
though addressed to him by name, really belong to the plaintiffs, 
and, when such letters come, under an address given by him to the 
pos^aster, to his private address, a mandatory injunction may 
be granted compelling the defendant to withdraw his notice to the 
postmaster (g). 

572. The court will also, in a proper case, restrain the publica- 
tion of pending proceedings when such publication tends to prejudice 
the public mind or obstructs the course of justice (^), or the issue of 
circulars or notices abusive of a party to, and tending to the prejudice 
of the fair trial of, an action (i). It is not, however, in every case of 
an unfair report purporting to represent what takes place in open 
court, that an injunction will be granted (k ) ; but the circumstance 
that the publication of a garbled account is by way of defence and 
in answer to similar publications by the other side, although it may 
excuse the party sought to be restrained from the costs of the 
motion, will not prevent the court from granting the injunction (Z). 

673. In a proper case an injunction may be granted to restrain 
a defendant from disturbing the plain tif: in his possession or 
occupation of a house (m). 

An unauthorised interference with a churchyard may also be 
restrained in a proper case (n). 

In special circumstances a solicitor who has not taken out his 
certificate for several years may be restrained from applying to renew 
his certificate without the leave of the court (n). 

An injunction may also be had to restrain the publication of a 
work as the plaintiff’s which is not his(p). 

An injunction will not be granted to restrain the use of a 


(jg) Hermann Loog y. Bean (1884), 26 Ch. D. 306, 0. A. In this case the plaintiffs 
were put upon an undertaking to open the letters in question only at certain 
^cified times, with liberty to the defendant to be present at the oTOuing, 
&e also Stapleton y. Foreign Vineyard Ataodaiion (1864), 12 W. E. 976, tbp 
converse case, where the injunction was sought W a foimer employee. 

(A) Brook V. Evana (1860), 29 L. J. (oh.) 616, Cf. A. ; and see title CoyiEMFT 
OP OouBT, Ati’aohment and CoMM7T'rAL, Vol. VII., pp. 287, 308; and Re 
Huggonson (1742), 2 Atk. 469 ; B. v. Clement (1821), 4 B. & Aid. 218. 

(f) Kitcat V. Sharp (1882), 62 L. J. (OH.) 134 ; Coats {J. <k P.) y. Chadwick^ 
[1894] 1 Ch. 347 ; see Matthewa y. Smith (1844), 3 Hare, 331 ; Be New Gold 
Coaat Exploration Co., [1901] 1 Ch. 860 ; and title Con'JTEMpt of Court, 
Attachment' AND CoMjiliTTAi,, Vbl. VTL, pp. 281, 284ret am. ^ Madcett ▼. 
Heme Bay Conimiaaionera (1876), 24 W. E. 846, the defendant in a pending 
action, in which many of the inhabitants of a town were to be examined as 
witnesses, was restrained from preaching a sermon upon the subject in his chapel 
in the town and also from issuing placards announcing his intention to preaoh 
the sermon. 

(A) Brook v. Evana, avpra. 

(l) Coleman y. Weat Hartlepool Bail. Co. (1860), 8 W. E. 734. 

(m) Spurgin y. White (1860), 2 Gifl. 473 ; Colliaon y. Warrm, [1901] 1 Oh. 
812, 0. A. 

^ (Ti) Seo title Burial akd^ Cremation, Yol. JIT., p. 410, and as to the 
circumstances in which a burial miglit be restrained, ibid., p. 414. 

(o) Re Whitehead (1886), 28.0h. D. 614, 0. A. 

(p) Byron {Lord) y. Johnaton (1816), 2 Mer. 29. 
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patronymic name of a family ($)i but the use of a name in oonnec- fixor. 16 . 
tion with a trade or business may be protected (r) ; nor, in the MisoeP 
absence of fraud or malice, will a defendant be restrained from laneouBi 
calling his house by the name of the plaintiff’s house (s). 

A person who is prejudiced by the conduct of a receiver appointed Receiver’a 
in an action ought not, without the leave of the court, to commence proceedings, 
an action to restrain the proceedings of the receiver, even though 
the act complained of is beyond the receiver’s authority. His proper 
course is to apply for such relief as he is entitled to, in the action 
in which the receiver was appointed (0* 


Part V. — Procedure to obtain Injunction. 

Sect. 1. — Parties. 

574. An injunction will only be granted at the suit of a party Party seeking 
having sufficient interest in the relief sought (a). If the injury icj“nction 
complained of affects the public interest the Attorney-General must ^fficionr 
be joined (6), unless the plaintiff can show that the interference with interest. 

the public right involves an interference with his private rights, or When public 
that, although his private rights are not interfered with, he suffers interest 
special damage, peculiar to himself, from the interference with the 
public right (c). 

575. The fact that a party claims as of right to do an act, even Uefendanti, 
though be has no present intention of doing it, is sufficient ground 

for making him a party to an action for an injunction to restrain 
him from doing it(iZ). A man who has parted with his whole 
interest in the subject-matter ought not to be made a party {e), but 
where a person has not parted with his interest until after the action 
has been commenced against him, an injunction may be granted 
against him(/). In an action for an injunction to prevent the 

(q) Du Boulay v. Du Doulay (1869), L. B. 2 P. 0. 430; Cowley (Earl) v. 

Cowlt^f {Oounteai), [1901] A C. 450. 

(r) Dn Boulay v. Du Boulay, supra; compaxo Outram {Qeorg^ A Co., Ltd. v. 

London Evening Newspapers Co., Ltd. (1911), 27 T. B. 231. we title Thaos 
Marks, Trade Names, and Designs. 

(s) Day V. Broumrigg (1878), 10 Oli. D. 294, 0. A. ; see Street y. Union Bank of 
Spain and England (1885), 30 Ch, D. 156 (whore an injunction to restrain the 
use of the phraso " Street, London ” as a cypher aadress for telegrams was 
refused). 

(0 Searle v. Choat (1884), 25 Ch. D. 723, 0. A. ; see Bs Potter, Ex parte Day 
(1883), 48 L. T. 912 ; and title Beoeiyers. 

M Wynne v. Newborough {Lord) (1790), 1 Ves. 164; Leake v. Beckett (1827), 

1 Y. & J. 339 : Hunter v. Nockdda (184^, 15 L. J. (OH.) 320. 

(5) A.’G. V. Compton (1842), 1 Y. & 0. Oh. Gas. 417, 427 ; Sdtau v. De Held 
(1851), 2 Sim. (n. s.) 133, 150; see pp. 227 d sea., 234 et seq., ante. 

(c) Boyce v. Paddington Borough Council, [1903] 1 Oh. 109; see pp. 227 ef 
eeq., 234 et eeq., ante. 

{d) Head v. OtU (1872), 7 Oh. App. 699 ; Shafto v. Bolckow, Vaughan, dk Co, 

(1887), 35 W. B. 662 ; see also Tippirw v. Eckersley (1855), 2 E!. & J. 264. 

(e) Hawkins v. Gardiner (1863), 1 W. E. 346 ; ClemenU v. Welles (1866), L. B, 

1 Eq. 200 ; Evans v. Davis (1878), 10 Oh. D. 747, 764. 

(/) Bird V. Lake (1663), 1 Hem. & M. Ill, 121. 
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violation of an agreement, the persons alleged to have made the 
agreement must be parties {g). 

576. The absence of persons Tvho will benefit bj an injunction 
will not prevent the court from granting it(/t), but an injunction 
will not be extended so as to protect persons who are not parties to 
the action (i), nor will it be granted in the absence of parties where 
it would operate injuriously against them (/t). 

Although an injunction will not as a rule bo granted against a 
person not a party to the action (i), even if he appear (?«), yet it 
may be granted against a person claiming title under the pro- 
ceedings. Thus a purchaser under a decree may be restrained from 
committing waste before completion (n), or a tenant, to whom a 
receiver appointed in an action has let part of the estates, may be 
restrained from acting in breach of his tenancy agreement (o), 
although such purchaser or tenant is not a party to the action. 

Where an injunction is granted against a company, an injunclion, 
with costs, may also be granted against its secretary if he has been 
joined as a defendant and appeared and adopted the company’s 
defence, although no evidence is adduced to show that he took any 
personal part in the acts complained of (p). 

Sbot. 2. — Application Jor Injunction, 

Sub-Seot. 1 . — By Action, 

577. Where the substantial object of the plaintifi is to obtain an 
injunction he should indorse his writ with a claim therefor (g), but 
where he omits to do so leave may be given to amend the indorse- 
ment by asking for an injunction (a). The nature of the injunction 
claimed should be stated on the indorsement (6). An injunction 


(g) Landed Estates Investment Co. v. Weeding (1869), 18 W. E. 35. 

(/i) Const V. Harris (1824), Tpn. & E. 496, 614; Evans v. Coventry (1854), 6 
!Uo G. M. & G. 911, 0. A. So it seems where the abaont parties, though proper 
parties to the action, would not be affected by the application (Etamp v. liobmson 
(1866), 3 Do G. J. & Sm. 97, 110, 0. A.). 

(t) iiadd V. Worrall (1796), 2 Anst. 655. 

(/c) M'Beath v. Jtavenscroft (1839), 8 1^. J. (on.) 208; Hartlejn-d Qas and 
ll’nfer Co. v. West Hartlepool Harbour and Rail. Co. (1865), 12 D. T. 366. In 
Hardinqey. Southborough Local Eoarrf (1875), 32 L. T. 250, an injunction was 
granted, although all the members of the local boaid liad rcsignod. 

(f) Iveson V. Harris (1802), 1 Ve3. 251, 257. 

(rn) Edison and Swan Electric Light Co. v. Holland (1889), 6 E. P. 0. 243, 280, 
0. A. The proper course is to add such persons as defendants {ihid.^ at p. 285). 
Ijeavo to amend and add the third party as a defendant will not be given after 
trial for tho purposes ol an appeal (t5ia., at p. 286, but see per Lindusy, L.J., 
ibid., at p. 287). 

fn) Casamajor v. Strode (1823), 1 Sim. & St. 381. 

(o) Walton V. Johnson (1848), i5 Sim. 352. As to the extension of the order 
to workmen or servants of the defendant, see p. 283, post. 

(p) Welsbach Incandescent Gas Light Co., Ltd. v. Daylight Incandescent Mantle 
Co., Ltd. (1899), 16 E. P. 0. 344, 356. But in these circumstances damages 
will not bo awarded against him {ihtd.). 

Iq) E. S. 0., Oni. 3, r. 2 ; Coleboume v. Coleboume (1876), 1 Ch. D. 690; see 
Savory v. Dyer (1749), 1 Amh. 70. 

(a) R. S. 0., Ord. 28, r. 1 ; Coleboume v. Coleboume, eupm. 

(b) E. S. 0., Appendix A, Part 3, e. 4 ; Be Myere" JPatent (1882), 26 Sol. Jo. 
371. 
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may, however, be granted at the hearing even though not claimed 
upon the indorsement on the writ (c), and after judgment a party 
who violates the spirit of the decree may be restrained from so 
doing on motion, and it is not necessary to commence a new action 
specifically claiming an injunction (rf). 

678. Service out of the jurisdiction of a writ of summons or 
notice of a writ of summons may be allowed whenever an injunc- 
tion is sought as to anything to be done within the jurisdiction, 
or where any nuisance within the jurisdiction is sought to be 
prevented or removed, whether damages are or are not sought in 
respect thereof (e). 

Soh-Seot, 2. — 0?! Motion or Summond^f). 

(i.) 117/0 iruty apply. 

679. An ai)plication for an injunction may be made by any 
party, and, if the application is by the plaintiff, it may bo made 
either ex parte (g) or on notice (/i), but if it is by any other party^it 
must be made aher appearance and on notice to the plaintiff (i). 

A defendant may liefore judgment apply for an injunction, and 
he may do so even if the plaintiff has already served him with 
notice of application for a like purpose (j). If the defendant’s appli- 
cation is connected with the purpose of the plaintiff’s action, he can 
apply for an injunction as soon as ho has entered an appear- 
ance (k), but if the relief which he seeks does not arise out of the 
iclief sought by the plaintiff, he cannot apx>ly until he has dolivered 
d counterclaim or issued a writ in a cross-action {1). 

(ii.) When Applicaixon may be made. 

680. An injunction will generally be granted only after a writ of 
summons has been issued (?a). If, however, the circumstances of 
the case are very urgent (n), or where, owing to the offices of the 

(c) Blimfield v. Eyre (1845), 8 Ileav. 2-50, 259 ; Goodman v. Kine (1846), 
8 lieav. H79 ; UcynelL v. triprye (1852), 1 De O. M. & O. G60, 0. A. 

{d) Grafid Junction Camil Co. v. Dimee (1849), 17 Snn. 38 , Wrujhi v. Atkyna 
(1813), 1 Yes. & B, 313 (defendant restrained from committing waste). 

l/‘) J}. S. 0., Old. 11, r. 1 (f) ; and compare Yenily J’ractice of the Supreme 
Court, 1911, p. G9.^ 

(y) I.e , by motion in the Chancery Diyisioa and by summons in the King’s 
Bench OiviMon ; see p. 274, poi^t. 

('/) Son p. 27G, post. 

(//) See p. 275, 

(*) E. S. 0., Old. 50, r. 6. 

{j) Saryant v. fica/f (1876), 1 Oh. D. 600. In cases of this kind one older will 
bo made on both motions, but the plaintiff will usually be given the conduct of 
the proceedings {ibid.). 

(A*) Carter v. J*'ey, [1894] 2 Ch. 541, 0. A., distiuguistjng Sui'yant v. Read, 
aupra; Colliaon v. IVarren, [1901] 1 Ch. 812, C. A. 

U) Carter v. Fey, aupra. 

(m) E. S. 0., Ord. 60, r. 6 : but see the text, aupra, as to defendant’s applica- 
tion wliere the relief sought is incidental to or arises out of tlie relief sougnt by 
the plaiiitiif. 

(n) Thorneloe v. Skoinea (1873), L. E. 16 E(j. 126. In such a case the affidavit 
should be intituled in the contemplated action and also in the matter of the 
iTudioaturo Acts {Young v. Braaaey (1875), 1 Ch. D, 277). 
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court being olosed, the issue of the writ is delayed (o), an injunotion 
may be granted before the writ has been issued, upon the plaintiff 
undertaking to issue the writ at once. 

581. An injunction may be obtained in vacation {p) as well as 
during term time, and whether the court is sitting or not. In the 
King’s Bench Division injunctions are usually granted in chambers, 
but it is not the practice in the Chancery Division to grant injunc- 
tions in chambers when the courts are sitting (a). 

582. In the King’s Bench Division injunctions may be applied 
for ex parte or on a summons on any day ( 6 ). In the Chancery 
Division, strictly speaking, every day during term is a motion day (c), 
but the convenience of the court requires that motions should be 
confined to particular days. If, therefore, a party desires to have 
a motion heard on a day which is not a day appointed for hearing 
motions, and has sufficient reason, he should apply to the court for 
permission that the motion be heard on that day and give notice to 
the other party (d). The notice of motion must state that the 
motion is to be made by leave of the court, and, if it does not do so, 
the defendant may disregard it («). 

583. In the Chancery Division, if a motion is not ready to be 
brought on the day for which notice has been given it can be 
saved (/). A motion may be saved by mentioning it to the court 
at any time before the court rises, notwithstanding that motions 
may have been finished (p). If it is not saved it will be treated as 
abandoned (h). To save a motion by special leave the leave of 
the court is required (i). 

584. Upon an interlocutory application for an injunction the 
judge may, without going into the whole merits, make an order 
for an early trial {k). 


(iii.) Notice of Application. 

585. In the King’s Bench Division the application for an injunc- 
tion is usually made on summons in chambers {1). In the Chance 27 


Carr v. Morice (1873), L. E. 16 Eq. 125 ; see also CampaTia v. Webb (1874), 
22 W. B. 622 ; C/ianock v. Nerte (1838), 4 T. L. B. 331. 

(p) Harhorough (Lord) r. iraWnaiv (1844), 1 Ph. 364: Chappell y. Davideon 
(1865), 2K.&J. 123, 126. ' 

f Englieh v. Camberxoell Veatryy [1876] W. N. 266. 

A mqster has no jurisdiction (B. S. 0., Ord. 64, r. 12 (e) ). 

Anon. (1826), 4 L. J. ( 0 . s.) (OH.) 204 ; Chafferay. Baker (1864), 5 De Q-. M. 
& Q. 482, 0. A 

(d) Anon., aupra; ex parte applications nxay be made, however, at any time, 
aooording to the urgency of the oaso. 

(e) Ifilt V. Bmell (1837), 8 Sim. 632 ; Zltwd y. Gordon (1818), 2 Coop, temp, 
Oott. 171, n. 

■(/) Re Bantoen Iron Co. (1862), 17 Jur. 127. 
o) Lapp V. WiUiamet [1901] W. N. 01. 

A) Cwthbert y. Fane (1837), 1 Jur. 890; Tvrmer v. Turner (1861), 16 Jur. 
11^ ; and as to the costs, see p. 287, poet. 

i i) Arthur y. ComaolidtM Kent Cdlieriea Corporation (1906), 49 jSoL Jo. 403. 
k) B. 8. 0., Ord. 60, r. lA. As to appeals, see p. 283, poet, 

1) See title Praotiob AND PBOOBDUilB. 
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Division it is made on motion, and unless ex parte, is made on Sbot. s. 
notice. AppUcatioii 

586. The notice of application must be properly intituled in the Injunotion. 
action (m). ■; — ; 

An application on behalf of a relator is irregular ; it should be 
on behalf of the Attorney-General (n). 

687. A notice of motion or a summons for an injunction may SerTic« of 
be served by the plaintiff 'at any time after appearance has been “°*'*°®* 
entered by the defendant, or after the expiration of the time limited 
for that purpose if the defendant has failed to appear (o). Notice 
of motion or a summons may also, by leave of the court or a judge 
to be obtained ex parte, be served with the writ or at any time after 
service of the writ, and before the time limited for appearance (p). 

The court can direct service of any notice out of the jurisdic- 
tion (q). 

588. Unless the court give special leave to the contrary, there Length of 
must be at least two clear days between the service of the notice 

of motion and the day named in the notice for hearing (r). The 
same length of notice is required in the case of a summons (s). 

In a proper case leave to serve short notice of motion may be Short notioa 
obtained. Express leave for the purpose must be given, and leave 
to serve notice of motion before appearance (t) does not include 
leave to serve short notice {u). Leave to serve short notice, or 
to serve notice before appearance, can be given only by the judge, 
and cannot be given by a master even during vacation (v). 

Where leave to serve short notice is irregularly obtained, but 
the party served has not been injured by the irregularity, the 
court may disregard the irregularity and hear the motion on its 
merits (w). 

589. When leave is obtained to serve notice of motion with Notice most 
the writ or before appearance (ar), or to serve short notice of ^ce^te iwT 

— . . - — given. 

! m) Bowlatt r. CatteU (1842), 2 Hare, 186. 
n) A.-a. V. Wright (1841), 3 Beav. 447. 
o) E. S. 0., Ord. 62, r. 8. 

{p) Ibid., r. 9. A motion for an injunotion upon notice and before appear- 
ance, or before the time for appearance has expired, cannot be made unless 
leave to give notice has been obtained, and the notice expresses that fact 

(Cooke V. (1826), 4 L. J. (o. sj (OH.) 141). 

(g) R. S. 0., Ord. 11, r. 8 (a). It was formerly doixbfful whether the court 
had jurisdiction to allow service of a notice of motion with the writ on a party 
out of the jurisdiction (Manitoba and North-West Land Corporation v. Allan, 

[1893] 3 Ch. 432), but in practice the court granted leave to make the service 
without prejudice to any question which might arise upon it (/feneg v. Young, 

[1894] W. N. 18, C. A., followed in Overton Co. y. Burn, Lom, <£ Sons (1896), 

74 LT. 776, 0. A.}. 

(r) B. S. 0., Ord. 62, r. 6. In the computation of the two days, Sundays, 

Ohrinmas Day, and Good Friday are not to be reckoned (R. S. 0., Old. 64, r. 2). 

(«) R. S. 0., Ord. 64, r.4(e). 

(t) See B. S. 0., Ord. 62, r. 9. 

(u) Hart V. Talk (1849), 6 Hare, 611. 
v) Conacher v. Conacher (1881), 29 W. B. 230. ■ 

w) Dawson v. Beeson (1882), 22 Ch. D. 604, 0. A. ; see B. B. 0., Ord. 70, r. 1. 

'») Chamben v. Toynbee (1864), 12 W. B. 1100. 
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motion (a), the party obtaining it should take good care that his 
evidence is ready before the day -for hearing mentioned in the 
notice, and the fact that each leave has been given must distinctly 
appear on the face of the notice. If the notice does not state 
that leave has been obtained, and the defendant appears and objects, 
the court may give leave to amend at once and to serve the amended 
notice then and there, and proceed to try the case on its merits (6). 

Costs may be given though not asked for in the notice of 
motion (c). 

590. Where the defendant has made default in entering appear- 
ance, or no address for service is given (cf), a notice may be served 
by filing (c). If, on the hearing of an application, the court is of 
opinion that any person to whom notice has not been given ought 
to have or to have had such notice, it may either dismiss the 
application or adjourn the hearing in order that such notice may be 
given (/). If there is more than one defendant, all tho defendants 
who are interested in the application should be served (g), 

591. The amendment of the statement of claim pending notice 
of motion operates as an abandonment of the notice (/t), unless the 
plaintiff obtains leave to amend without prejudice to the pending 
notice (i). 

(iy.) Application Ex parte. 

592. An injunction will not, in general, be granted without notice, 
but the court, if satisfied that the delay caused by proceeding in the 
ordinary way might entail serious mischief, may make an order ex 
jmrU upon such terms as it thinks just (Ic). 

Application for an injunction may be made by a plaintiff ex 
parte (1). 


{a) Harris v. Lewis (1814), 8 Jar. 1063; Davjeon v. Beeson (1882), 22 Ch. D. 
501, 0. A. 

(6) Heywood v. Wa^t (1870), 18 W. R. 20o. 

(c) Clark V. Jaqnes (1849), 11 Beav. 623; Butler v. Gardener (1850), 12 Bear. 
62o ; but in Pratt v. Walker (l8o4), 1.0 Beav. 261, where the lespondont did cot 
am)car, Romilly, M.R., refused costs, as they were not asked for by the notieo 
oi motion, 

(d) As requiTed by R. S. 0., Ortls. 4 and 12. 

(0 E. S. 0., Ord. 67, r. 4. 

(/) R. S. 0., Old. 52, r. 6. 

(y) Service v. Caetaneda (MJ45), 9 Jur, 367. 

(A) Martins. A(«<(1836),6 Sim. 199; Oouthwaiter.Bippon (1838), IBeav. 54; 
Monypenny v. Bering (1852), 1 W. R. 99 ; see Smith v. Bixm (18M), 12 W. B. 
934 ; Landm and BUichwcdl Bail, Go. y. Lvmehouse District Board o/ITorAra (1856), 
3 K & J. 123. 

(f) Martin y. Fmtf supra; Caldwell y. Pagham Harbour Reclamation Co. 
(1870), 2 Ch. D. 221 ; see Chid v. Douglas (1864), Kay, 660, 674. In Rawlings 
y. Lambert (1860), 1 John. & H. 458, leave was given after a demuiror had been 
allowed. 

(A) R. S. 0., Ord. 62, r. 3 ; and see Lloyds Bank, Lid. v. Medrmy Upper Navi- 
gation Co., [1005] 2 K. B. 359, 0. A. ; but an injunction will not be granted ex 
parte whore its effect will be to stop a great trading concern {Crowder v. Tinkler 
vl816), 19 Ves. 617). In Anon. (1857), 3 Jur. (n. a.) 685, an ex parte injunction 
was granted to restrain the defendant from doing certain acts which he had 
agreed not to do if a certain sum of money was pa3, although the plaintiff waa 
not prepared to pay the full sum. 

(0 R- S. 0., Ord. 50, r. 6. Bee p. 273, ante. The granting of ex parte 
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In an urgent case the order may be made before service (tr), and 
even before issue (n), of the writ. Where leave is sought to issue 
a writ for service out of the jurisdiction, and the writ asks for an 
injunction which is applied for ex parte, the order giving leave to 
serve the writ may also direct that the injunction do issue from 
and after the issuing of the writ (o). 

An ex parte injunction will not bo gi anted if the defendant has 
appeared ( p), unless the case is very pressing {q). Where an ex 
parte application is applied for after appearance, the fact that 
appearance has been entered must be stated in the affidavit in 
support (r); otherwise the injunction may be dissolved. In the 
King’s Bench Division when an interim injunction is granted cx 
parte the judge usually gives leave to issue a summons to continue 
the order until trial. 

A defendant who has had notice of an application for an injunction, 
which he is willing and ready to meet, ought not to have that 
injunction issued against him ex parte. If, from the other engage- 
ments of counsel or from the pressure of other business on the court, 
the plaintiff cannot bring on his application, the inconvenience 6f 
this should fall on him and not on the defendant, as, otherwise, the 
latter would be harassed and punished as a wrongdoer without an 
opportunity of being heard (a). 

593. The court sometimes grants an interim order in the nature 
of an injunction restraining the defendant until after a named 
day or until further order. An order of this kind is usually 


injunctions is iho exrrcibo of very extraordinary jurisdiction, and therefoie the 
time at which the plaintiff first had notice oi the act complained of will be 
looked at very carefully in order to prevent an improper order being made 
against a party in his absence, and if the applicant has acquiesced fur some 
time, it will not he granted {Mexhorough {Earl) v. Bower (1843), 7 Beav. 127, 
131). 

\m) Be ll.'e Estate, 11. v. H. (187d), 1 Ch. D. 276; Colebojirne v. Colebourrie 
(LS76), 1 Ch. D. 690; Brand v. Mitsrm {otherwise Brand) (1876), 24 W. E. 524 ; 
out the court will not grant an injuncticn to prevent the transfer of stooks 
till after the defendant has appeared or is in contempt for want of appearance, 
and then only upon notice v, Walton (1771), 2 Dick. 442). 

{n) See p. 273, ante. 

to) Young v. Brassey (1875), 1 Ch. D. 277. 

(p) Collard V. Cooper (1821), Madd. & O. 190; IWry v. Weller (1827), 3 
Hubs. 519 ; Laugham v. Great Northern Bail. Co. (1847), 1 Do O. & Sm. 486, 
497. 

(5) Allard v. Jemts (1809), 15 Vos. 605 ; Harrison v. Cockerell (1817), 3 Mer. 1 ; 
Acraman. v. Bristol Dock Co. (1830), 1 Buss. & M. 321 ; Peiley v. Eastern 
Counties Bail. Co. (1839), 8 Sim. 483 ; Bell v. Hull and Selby Bail. Co. (1840), 1 
By. & Can. Cas. 616, 623. In Acraman v. Bristol Dock Co., supra, counsel, 
who had been instructed to oppose tho motion, although no notice had been 
given, WHS allowed to be heard. A special injunction (such as one to i-ostrain 
navigation of ships) will not be gruuted cx parte after appearance has been 
entered {Marasco v. Botton (1750), 2 Ves. Sen. 1J2). 

(r) Harrison v. Cockerell, supra; Bandall v. Commercial Bail. Co. (1839), 
8 L. J. (on.) 262; Sutton v. Mumford (1830), 2 Coop. temp. Cott. 171, n.; 
Mexican Co. of London v. Maldonado, [18901 W. N. 8. It would appear from 
Mexican Co. of London y. Maldonado, supra, ffiat, although the fact is not stated 
in the affidavit in support, it would be sufficient if the judge is informed of the 
fact at the hearing. 

(a) Qraham v. Cainp&sU (1878), 7 Oh. D. 490, 493, 0. A. 
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SCOT. 2. granted upon ex pa/rte application, but may be granted on an 
Application application upon notice (5). In the Chancery Division the named 
for day is generally the next motion day, but an earlier day may be 
Inlunctlon. named ; and the plaintiff is usually given liberty by the order to 
serve notice of motion for the day named (c). Sometimes liberty 
is reserved to the defendant to move to discharge the order before 
the named day, with liberty to the plaintiff to move similarly 
for an injunction. Where in these circumstances simultaneous 
applications are made on the part of the plaintiff for an injunction 
in the terms of the order and 'on the part of the defendant' to 
discharge the order, the plaintiff has the right to begin (d). 
Interim orders are not exactly like ex parte injunctions which put 
the other side to the necessity of coming to the court to dissolve 
them, and in many respects they are a convenient course of 
proceeding (e). 

Meaning of When an interim ordei is made to extend over a certain day 
order.”^*^” or Until further order, the words “or further order” mean an 
order made before the day named (/). There must be no delay in 
applying for an interim order (p) ; but the court, although refusing 
such an order, may give leave to serve short notice of motion, 
notwithstanding that no appearance has been entered Qi), 


Sect. 8. — Evidence, 

In general, fi94. Upon a motion or summons for an injunction evidence (t) 
may be given by affidavit, but the court may on the application of 
either party order the attendance for cross-examination of the 
person making the affidavit (fc). 

On eat part* 595. If the application for an interlocutory injunction or interim 

ari*mSeriai" i® made ex parte, the applicant must state hie case fully and 

faote^et be fairly to the court, and must disclose all material facts (2). The 
disclosed. affidavits in support of an ex parte application should also always 
state the precise time at which the plaintiff or those acting for him 
became aware of the threatened injury (m), and should show, in 
effect, either that notice to the defendant would be mischievous 
or that the matter is so urgent that, if notice were served, the 


{b) In an urgent case an interim order may be granted when the other side 
has been served with notice -of motion but has not had an op^rtunity of 
answering the affidavits {Fenwick y. East London Fail. Co. (1875), L. B. 20 Eq. 
544, 547) ; see note p. 280, post. 

(c) 1 Beton,' Judgments and Orders, 6th ed., p. 518. 

(a) Fraser v. Whalley, Oartside v. Whalley (1864), 2 Hem. & Jd. 10. 

(c) Fuller v. Taylor (1863), 32 L. J. (CH.) 376, per Wood, V.-O., at p. 377. 

(/) Bolton V. London School Board (1878), 7 Ch. D. 766. It cannot bo 
extended after the named day except with Die leave of the court {ibid.), ' 

i ff) Greer v. Bristol Tanning Co. (1886), 2 E. P. 0. 268. 
h) Ibid. 

i) See, generally, title Evtobnoe, Vol. XIII., pp. 415 el seq. 
k) B. S. G., Ord. 38, r. 1 ; and see also rr. 28 and 20 (ibid.), 

1) J.-0. y. Liverpool Corporation (1836), 1 My. A Gr. 171; Oastelliv, Cook'' 
(1849), 7 Hare, 89, 94; Baalish y. <7dme (1850), 2 Mao. & G. 231, 243 ; Fuller 
y. Taylor, supra (interim mder) ; Schmitten y. Faulks, [18931 W. N. 64 3 and 
see pp. 288, 298, post. 

(m) Calvert y. Oray ^1880),' 9 €oop< temp, Cott, 171, a* 
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miBchief would have been done before the injunction could be 
obtained. Unless the affidavits show the abovci the application 
may be directed to stand over, and notice of it to be served on the 
defendant (n). 

At the hearing, the case put forward must correspond with the 
case set out in the statement of claim, if any (o), and the plaintiff 
will not be allowed, when he puts forward prominently and relies 
upon a given case, and fails upon that case, to spell out another 
and say he might have framed his case so as to show a title to 
the relief asked (p). The court never grants an injunction on 
general complaints, and general words in a notice of motion can 
only be justified by establishing a specific case of injury (9). 

The affidavit may be made by any person having sufficient 
knowledge of the facts (a). It is usually made by the plaintiff, and, 
if no sufficient reason is assigned for its not being so made, the 
order may be refused (6). If, on an ex parte application, the affidavit 
is not sufficiently positive, notice of the application may be ordered 
to be given (c). The affidavit should not, as a rule, be sworn until 
after the issue of the writ(d), but in exceptional cases the cdurt 
may grant an interim order, although the affidavit was sworn be^re 
the issue of the writ (e). In such cases the court now requires the 
affidavit to be re^sworn and filed, and the plaintiff is required to 
give an undertaking to have this done (/). 

All affidavits must be filed (g). In the Chancery Division 
affidavits may be filed at any time before the motion is actually 
heard (/t)y but the court will endeavour to prevent either party 


(n) Practice Note (1823), 1 L. J. (0. s.) (CH.) 3. 

(0) Butts y. Matthews (1836), 6 L. J. (CH.) 134; Burton y. Blakemore 
2 Jur. 1062 ; Hertz y. Union Dank of London (1854), 1 Jur. (n. 8.) 127. H the 
statement of claim states that a certain mode of operation yrill inflict injury, and, 
after giving notice of motion, that mode of operation is changed and another 
adopted, the proper course is to amend the statement of claim {Herts y. Unim 
Bank of London ^ supra). 

(jj) Whitworth y^Oaugain (1841), Cr. & Ph. 326; Castelli v. Cook (1649), 
7 Hare, 89. Nor can a party who might have brought forward his whole case 
at once, but who brings forward a part only, when that fails, remodel his case 
and rely on a different equity {Barker y. North Staffordshire Rail. Co. (1848), 6 
By. & Oan. Cas. 401 ; and see Powell y. Lassal^te (1822), Jac. 649, 661). 

(9) Hertz y. Union Bank of London, supra. 

(o) Kenworthy y. Accunor (1819), 3 Madd. 660; Byron (Lord) y. Johnston 
(1816), 2 Mer. 29 ; Hamilton v. Board (1863), 1 New Eep. 379, 0. A. 

(6) Spalding y. Keely (1836), 7 Sim. 377 ; S. 0. suh nom. Spalding y. Reiley 
(1836), 4 L. J. (cH.) 169 ; see Scotson y. Oaury (1841), 1 Hare, 99. 

(c) Byron (Lord) y. Johnston, supra. 

\d) Francome v. Francome (1866), 11 Jur. (n. b.) 123 ; see Bowen y. Bowen 
(1873) 71. B. Eq. 261. 

(«) Fennall v. Brown (1854), 18 Jur. 1061 ; Qree^ y. Prior, [1886] W. N 60. 

1/) Qreen y. Prior, suprti. 

Iff) B. S. 0., Ord. 38, r. 10, and stamped (ihid^, t*. 16) ; Yearly Practice of the 
Supireme Oourt, 1911, pp. 630, 631. As to the torm and contents of. affidavits 
generally, see title Evidence, Yol. XIII., p. 826 ; as to filing and office copies of 
affidavits, iUd., p. 629 ; and as to copies of affidavits for parties, see B. S. 0., 
Ord. 66, r. 7 (f) (i): Yearly Fraotioe Qf the Supreme Oourt, 1011, pp. 1096, 
1096. 


(h) Ex parts Leicester (1801), 6 Yes. 429, 432 ; Mwnro y. Wivenhoe and 
Eriffktlimgssa Bail. Co, (1866), 4 De G. J. & Sm. 723, 736» C. A. 


Sbot, 8. 
Evidence, 


Case on 
hearing must 
correspond 
with ease 
pleaded. 


AASdavlt. 


Filing of 
affidavits. 




iKJOKOTtOK. 


6ji!ot. 8. from gaining any advantage from filing affidavits at the last 
Evidence, moment (i), and vill usually order the motion to stand over until 
the next motion day in order to enable the other party to answer 
the affidavits. Sometimes an intenm order will be granted in 
Office! copies the meantime (k). When the affidavits have been filed, office 
filed ^nuBt be court when the injunction is moved for (1 ) ; 

in court. but, where there is no time to get the affidavit filed before the 
application, the injunction may be granted upon an undertaking 
to file the affidavit (m), and, in vacation', the court will sometimes 
take affidavits into its own custody and consider them as filed (ii). 
Except by leave of the court, no order made ex parte in court 
founded on any affidavit is of any force, unle.ss the affidavit is 
actually made before the order is applied for and produced or filed 
at the time of making the motion (o). Where, on a motion, the 
respondent does not appear, affidavits of service can be sworn and 
filed before the order is drawn up ( p). 

In the King’s Bench Division the affidavits are not usually filed 
before the summons comes on, but are simply produced then and 
read and subsequently filed. 

No fresh After a motion has been opened no fresh evidence can be admitted 

j^Wenco after without the leave of the court (q), which v. ill be granted only in 
jpened, special cases(r). When a motion is ordered to stand over on 
certain terras till the hearing, no new evidence can be filed on the 
motion (s). But, on an application by way of appeal from an 
order granting an interlocutory injunction, the respondent may 
adduce fresh evidence in support of the injunction (f). The court 
may take notice of an order made in previous proceedings in the 
action, and of what passed at the liearing (a). 

i plain case 596 . To entitle a plaintiff to an interlocutory iujimctioii be 
mat be must either, by proof or admission from the other party, make 
out a plain cose (i). If ho makes out a pr////a facte, case which 


No fresh 
evidenco after 
motion 
opened. 


A plain case 
must be 
made out. 


(f) Carew v. Yates (1862), 1 W. B. 11. 

(/c) C’areM; v. Yates^ supra; Besemeres v. Besetnetes (1863), Kay, Appendix, xvii- 

h) Jackson v. Cassidy (1841), 10 Sun. 326 ; Ehey v. A</rtm5(1863), 4 0itf. 39R. 

(to) Niemann v. I/arris, 1 1870] W. N. 6. Wliou nu affidavit is used on u 
motion but is not lilod until nftorwaids, it may be entered in the older as read, 
even though the fact that it has not been filed was not brought to the afientiou 
of tho court, provided that it does not interfere with the dato of the older, us 
where for exainplo it is filed on the same day (//e Kiny Co.'s Ttade-Mark, 
[1892] 2 Ch. 462, C. A.). 

(w) A .-a. V. Lewis (1846), 8 Beav. 179 ; Carr v. Morice{lSr6), L. R. 16 Eq. 125. 

(0) R. S. C.’, Ord. 38, r. 19. 

(p) 28 Sol. Jo. (1884) 591 (memo, issued to registrars). This was not the 
case formerly; see Ssear v. Webb (1883), 26 Ch. D. 84, 0. A., where the old 
practice is discussed. 

(g) Smith v. Swansea Dock Co. (1862), 9 Hare, Appendix, xx., n. ; Bird 
V. Lake (1863), 1 Hem. & M. Ill, 119. This rule extends to documents which 
it is proposed to verify v%vd voce by the attesting witness (JBwd v. Lake, supra). 

(r) East Lancashire Bail. Co. v. Ilattersley (1849), 8 Hare, 72, 86; Anderton 
V. Jrafea (1850), 15 Jur. 833. 

(8) Singer v. Audsley (1872), L. R. 13 Eq. 401. 

(f) Pole y. Joel (1868), 2 De (I. & J. 286, 0. A. : see Const v. Barr (1826), 2 Rqss. 
161 ; E S. 0., Ord. 58, r. 4. 

(a) Ltdrr v. Leather (1857), 3 Jur. (N. 8.) 433. 

(1) Potts y. PotU (1826), 3 L. J. (o. 8.) (oH.) 176; and see Be Taekt v. 
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is not denied by the defendant, an injunotiou will be granted (c). Sect. 3. 
It is not sufficient for the defendant by his affidavit to make a Evidenca. 
general denial of the plaintiff’s rights. In order to defeat the — 
plaintiff’s claim, he must traverse the whole facts on which the 
plaintiff’s equity depends (d). 

597 . The court has a discretionary power of acting upon such Discretionary 
evidence as may be before it at the time, and will not allow a p®”"” 
motion to stand over in order to enable a party to examine a ^?den*M ^ 
witness viva rocc, if it considers that the application is made in 
order to create delay (e), or that there is sufficient evidence before 
it to enable it to deal with the motion (/). 

Where the evidence is wholly conflicting, the court may order 
the case to stand over, in order that experiments may bo made, 
and, for that purpose, may appoint an expert to make the necessary 
experiments and repo’-t to the court on the result (/;). The 
expert so appointed assists the court in a (^«a«t-judicial capacity, 
and the court will not allow him (o be called ns a witness (/i). 

Where a plaintiff has proved his riglit to an injunction against a 
nuisance, it is no part of the duty of the court to refer to* an 
expert the question how the nuisance can best be abated (i). 


598 . The court may, on the application of any party, make Detention, 
an order for the detention, preservation, or inspection of any inspcution, 
property or thing, being the subject of any cause or matter, and 
authorise samples to be taken or experiments tried (/c). A judge property, 
may also inspect any property or thing concerning which any 
question may arise (i). An application for an order (?a) for the 


Jiordenave (1882), Jac. 51G; Sanrtcr r. foster (1841), Cr. & Ph. !{02; 

V. Noak (1847), 17 L. J. (cu.) 165 (whore iu}unctioiH were refuse'l). 

(f) Bell V. Wihon (1865), 64 L J. (cir.) 572. 

(li) Pyecro/t r. Py(>'ro/t (1854), 2 Sin. & G. 326; hoo Detiya v. Locock (1837), 
3 My. & Cr. 205 ; 2\dni v. (JathereoU (1844), 1 Coll. 565 
(c) Nomianville v. Stanjnng (1853), 10 JIaro, ApptMuUx, xx. 

(/) Mayer v. Spence (1860), 1 John, ik II. 87. 

(^) Case V. Midland Bail. Co. (1850), 27 Hoav. 247 ; Carlwnr/ht v. Last (1876), 
1 Seton, Judgments and Orders, Gth ed., p.40l ; Craven v. Kaye (1876), 1 Soton, 
Judgments and Orders, 6th ed., p. oil ; Broder v. Saillard (1876), 2 Ch. D 
692, 694; Badische Anilin und Soda Fahrik v. Levinstein (1883), 24 Ch. I>. 
166. 

(h) Broder v. Sadlard (1876). 24 W. K. 456. 

(t) A.~0. V. Colney Hatch Lunatic, Asylum (1868), 4 Oh. App. 146. 

{k) R. S. C., Ord. 50, r. 3. Under this rule the court will grant an ititerim 
injunction to restrain a defendant from ceasing to pump water out of a mine 
in order to preserve the mine from obstruction {Strelley v. Pearson (1880), 15 
Ch. D. 1 J 3), and will also grant an injunction to pi-oteot a fund pending an 
appeal {Pohnt v. Gray, Sturla v. Freccia (1879), 12 Ch. D. 438, 0. A.). The judge 
has a discretion os to how the costs incurred under an order under this rule 
should be borne, and consequently the party who is ordered to pay such costs 
has no right to appeal from such order, without leave {Mitchell v. Barley Main 
Colliery Co. (1883), 10 Q. B. D. 457). 

(Z) B. S. 0., Ord. 50, r. 4. The conclusion to which a judge may come on a 
view by him under this rule is not of itself sufficient to support an injunction. 
He must also be satished by independent evidence that the case is one for an 
injunction {London General Omnibus Co.^ Ltd.'v.iMveU, [1901] 1 Ch. 135, C. A. ; 
but see Bs Bourne's Trade-markSy Bourne v. Swan and Edgar, Ltd., [1903] 1 
Oh. 211, where the former case is commented on). 

(m) Under ^ S. 0., Ord. 60, r. 8. 
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detention, inspection or preservation of any property may^bd 
made by any party (n). In a case of emergency the order may 
be made ex parte (o). An order for inspection will not be granted 
unless the court considers that the nature of the case requires 
it (p). In a proper case a plaintiff may be given liberty to enter 
upon the land belonging to the defendant, and to excavate the 
soil thereof for the purposes of inspection (g). 

Sect. 4. — The Order. 

699. The right to an injunction being founded on the fact that 
injury is accruing to the plaintiff, that fact should be mentioned in 
the order (r). The court should see that the language of its order is 
such as to render it quite plain what it permits and what it pro- 
hibits («). An order which only prohibits a man from doing what 
he has no authority to do, without informing him what are the 
limits of such authority, leaves the question undecided and to 
be discussed on a motion for the breach of the injunction, and 
is irregular (t). 

If, however, adequate protection cannot be given in any other 
way, an injunction may be granted in extensive terms (n). An 
injunction to protect a right which is limited in duration should 
not be perpetual in form (v). An interlocutory injunction cannot 
exceed the relief claimed by the statement of claim (a). 

600. According to the present practice the form of an inter- 
locutory order is “ until judgment or further order ” (b). 

Although the injunction is claimed against the defendant alone. 


n) As to when the application may be made, see B. 8. 0., Ord. 60, r. 6. 

‘o) Hnmeasy v. Bohmavn, Oshorm, «fc Cb., [1877] W. N. 14. 

^p) Barlow v. BaUey (1870), 18 W. B. 783 (where the order was refused on 
the ^ound that proof of the nuisance complained of could be obtained from 
external sources). 

{aS Lumh v. Bmumont (1884X 27 Oh. D. 356. 

(r) Livgwood v. Stoivmarket' Papermaking Co. etc.. Ltd, (1865), 13 L. T. 540. 
As to oiders generally, see title Judgments and Obdebs. 

(a) Low V. Innee (1864), 4 De G. J. & Sm. 286 ; Hadeett v. Baite (1875), L. B. 
20 Eq. 494, 499; A.-G. v. Staffordshire County Council^ [1905] 1 Cii. 336, 342. 

(t) Calher y. Midkind Rail. Co. (1848), 2 Ph. 469, 471; Dover Harbour 
{Warden etc.) v. London, Chatham and Dover Bad, Co. (1861), 3 De G. F. & J. 
559, 664, 0. A. ; Parkei' v. First Avmw Hotel Co. (1883), 24 Ch. D. 282, 286, 
C. A.; Bee A.-G. v. Boyle (1864), 10 L. T. 290. Liberty will not be given to 
the plaintiff, to apply to the court in the event of the defendant doing an act 
which will infringe th^ plaintiff’s legal right, for if there is no present reason 
for the court’s interference it would be premature, and if on the other hand 
reason thereafter arises, it must be the subject of another suit (Low v. fnnes, 
supra). 

(u) A.-O, y. London and South Western Rail. Co. (1849), 3 De G. & Sm, 439, 
445 ; North Eastern RaU. Co, v. Crossland (1862), 2 John. & H. 666, 580; ElliiA 
y. North Eastern Rail. Co. (1863), 10 H. L. Cas. 333. 

(v) Daw y. Eley (1867), L. B. 3 Eq. 496, 508 (patent) ; Savory, Ltd. v. 
Qyptiean Oil Co., Ltd. (1904), 48 SoL Jo. 673 (copyri^t). 

(a) Munro y, Wivenhoe ard Brightlingsea Rail. Co, (1865), 4 De G. J. & Sm. 
723, 0. A. 

(h) 1 Seton, Judgments and Orders, 6th ed., p. 618. A date should be 
named in an order restraining proceedings on a bill of sale (Be JohnsUme, 
Bes parte Abrams (1884), 60 L. T. 184) ; ana see p. 278, Ofife. 
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the order will, if necessary, be extended, as of course, to his 
workmen, servants and agents (c), or solicitors (d), but not to his 
tenants («). The memorandum (/) to be indorsed on a judgment 
or order requiring an act to be done need not be indorsed on orders 
purely prohibitive (g). 

601. If, when an application is made, the defendant does not 
appear, the order may be made on an affidavit of service (h). Such 
an order is, however, taken subject to every objection (i), and will 
be discharged if there is any irregularity in the notice of motion (k), 
or the service, or the affidavit (2); or if the notice does not ask for 
costs and an order for costs is taken (m) ; or if the order goes 
beyond (n), or departs from (o) the notice of motion in any respect. 

602. As soon as the order has been drawn up (p) it should be 
served personally (q). In very pressing cases notice in writing that 
the order has been made, personally served upon the defendant, 
will be sufficient service (r). Notice may also be given by 
telegram (a). 

603. No leave to appeal from an interlocutory order *or 
judgment granting or refusing an injunction is necessary (t). 


(e) Humphreys v. Roberts (1828), 1 Seton, Judgments and Orders, 6 th ed., 
p. 621 ; see also Freeman v. Burke (1824), 7 I. Eq. B. 282. 

(d) Seaward v. Paterson, [1897] 1 Ch. 545, 0. A., per North, J., at p. 622. 

(e) Hodson y. Coppard (1860), 9 W. B. 9 ; nor, vhera the defendant is the 

tenant, to his under-tenants {Norbury {Lord) y. (1838), 1 Dr. & Wal. 

387). In A,-G. y. Ancaster ^Didce) (17371, 1 Dick. 68 , howeyer, apparently, an 
injunction was granted against a tenant in possession, though not a party, to 
■tay waste. 

Cf) By B. 8 . 0., Ord. 41, r. 5. 

M Selous y. Croydon Rural Sanitary Authority (1885), 63 L. T. 209 ; Hudson 
V. Watker (1894), 64 L. J. (CH.) 204. 

(A) Davidson y. Leslie (1846), 9 Beay. 104 ; Angier y. May (1856), 3 W. B. 330. 
(t) Salomon y. Stalman (1841), 4 Beay. 243. 

(k) See Moody t. Hebberd (1847), 11 Jui. 941 (a motion to dispauper the 
plaintiff). 

t Salomon y. Stalman, supra, 

) Pratt y. Walker (1864), 19 Beay. 261. 

Re Dover, Haeiinge and Brighton JundHon Rail, Co., Ex parte Carew (1864), 
J. (OH.) 761. 0. A, 

(e) Hutton y. Hepvoorth (1848), 6 Hare, 316. 

There should be no delay, as otherwise the court may require notice of 
application to draw up the order to be giyen to the defendant {Bateman y. Wiatt 
(1649), 11 Beay. 687). 

( 9 ) Oooch y. Marshall (I860), 8 W. B. 410. In Htdgate y. Orantham (1677), 
Oa^, 68 , seryioe at the defen^nt’s house, and in Pearce y. Crutchfield (1807), 
14 Yes. 206, service at the defendant’s last place of abode, though apparently 
diut i», was held to be good. As to how personal service is effected, see 
B. S. U., Old. 67, r. 6 ; Yearly Practice of the Supreme Oourt, 1911, p. 1098. 
In a proper case substituted service may be ordered (B. S. 0., Ord. 67, r. 6 ; see 
Kirhman y. Honnor (1843), 6 Beav. 400 ; Heald v. Hay (1861), 9 W. B. 369). 

(r) Kimpton v. m (1813), 2 Yes. & B. 349 ; Vaiuandau y. Bose (1820), 2 
Jao. ft W. 264. 

(«) Me Bishtm, Ea parte Langley, Ex parte Smith (1879), 13 Ch. D. 110 , 0. A. ; 
D, V. A, ft Co„ [1900] 1 Ch. 484, 487. 

(<) Judicature (Prooeduro) Act, 1894 (67 ft 68 Yiot. 0 . 16), s. 1 ( 1 ) b (ii.). See 
{Charles) ft Co, v. River Plate Construction Co, (1901), 17 T. L. & 708, 
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Sect. 6. — Undertaking as to Damages. 

604. An undertaking as to damages is the price which the 
person asking for an interlocutory injunction has to pay for it, and 
it ought to be required on every interlocutory order (a). By the 
undertaking the party obtaining the o^'der undertakes to abide by 
any order as to damages which the court may make in case it 
should afterwards be of opinion that the defendant has by reason 
of the order sustained any, which such party ought to pay (6). 
As a general rule, the benefit of the undertaking applies to all the 
defendants, although one or more only are restrained (c). 

605. The undertaking remains in force notwithstanding the dis- 
missal of the action (d; or its discontinuance (c), and when the 
plaintiff ultimately fails on the merits the defendant is entitled to 
an inquiry as to the damages sustained by reason of the interlocu- 
tory injunction (/), unless there are special circumstances (^). 
The undertaking applies, even though the plaintiff has not been 
guilty of misrepresentation, suppression, or other default in obtain- 
ing the injunction (/^), and is equally enforceable, whether the 
mistake in granting the injunction was in point of law or in point 
of fact (i). 

606. The court cannot compel the plaintiff to give an under- 
taking, but it can refuse to grant an injunction unless he will give 


(u) B. S. C., Ord. 68, r. 16. 

(a) Chappell v. Davtdaon (1866), 8 De G. M. & 0. 1, 0. A. ; Tiick v. Silver (1869), 
John. 218; Adamson v. iri^aon (1864), 10 L. T. 24; Wakefield v. Buccleugh 
(Duke) (1866), 11 Jur. (n. S.) 523; Teign Valley Rail. Co. v. Southwood (1871), 19 
W. B. 690 ; Graham v. Campbell (1878), 7 Ch. J). 490, 0. A. ; Smith v. Day (1882), 
21 Ch. D. 421, C. A. (in which the history and meaning of these undertakings are 
discussed); see Howard v. Preaa Printere, Ltd. (1904), 74 L. J. (CH.) 100, C. A. 
In a clear case of fraud the undertaking may not be required (see Ingram v. 
Stiff (1869), cited in note to Tude y. Stiver, supra, at p. 220). Whenever an 
undertaking to tho court is given in lieu of an interlocutory order, there will 
be inserted m the order a cross undertaking in damages by the applicant, unless 
tho contrary is agreed and expressed at tho time (Practice Note, [1904] W. N. 
203; Oberrheiniache Metallwerke, <?. M, R. 21. v. Cocka, [1906] W. N. 127). 
Formerly there was no general practice to this effect {Howard v. Preaa Printers, 
Ltd., aupru). 

(b) See Newly v. Harrison (1861), 3 De G. F. & J. 287, and for form of order, 

I ^ton. Judgments and Orders, 6th ed., p. 618. 

(c) Tucker v. New Brunaiuick Trading Co. of London (1890), 44 Ch. D. 249, 
C. A. 

{d) Newly v. Harriaon, aupra. 

•(e) Newcomen v. Coulaon (1878), 7 Oh. D. '<64. 

(/) Kino V. Budkin (1877), 6 Ch. D. 160, 165 ; Roes v. Buxton, [1888] W. N. 
65. 

(g) Griffith v. Blake ^1884) 27 Oh. D. 474, 0. A. ; see Bingley v. Maraliall (1863), 

II W. E. 1018, where the inquii^ was refused; see also p. 286, poR. 

(?0 Griffith v. Blake, aupra, dissenting from the dictum of Jessel, M.B., to 
tho contiury in Smith v. Day (1882), 21 Ch. D. 421, 0. A. 

(t) hunt T. Hunt (1884), 64 Ia J. (OH.) 289. 
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one (k). The court can, however, dispense with the undertaking ; 
but this will only be done in very special circumstances (Z), as, for 
example, when the order is in the nature of a final order and is not 
intended to be open to review at any time thereafter (m). 

607. The court will not as a rule require the Attorney-General to 
give an undertaking as to damages (n), but where the person apply- 
ing for an injunction is a Secretary of State an undertaking will, it 
seems, be required (o). 

608. If the plaintiff is out of the jurisdiction, the undertaking 
must be given by his solicitor or some other responsible person ( p) . 
An undertaking as to damages may be given by a married woman (q) , 
even though she has no separate property (r). When the apj^licant 
is a limited company (s) or other corporation (t), the undertaking 
should be given by counsel on behalf of the corporation, and it is 
not necessary for any director or officer of the corporation to sign 
the registrar’s book (a). There is no established practice that, where 
a company is in liquidation, the liquidator must give a personal 
undertaking as to damages (b). The undertaking should be given by 
counsel or by the parties appearing in person (c), and, when given, it 
forms part of the order (d) ; but where the injunction is granted 
during vacation without the attendance of counsel the undertaking 


(/e) Tucker V. New Brunewiclc Tradinq Co. of London (1890), 44 Ch. D. 249, 
0. A; A.-ff. V. A/Aany Hotel Co., [IS'JO] 2 Oh. GOO, 0. A.; Uoivard v. I'rees 
Printers, Ltd. (1904), 74 L J. (ou.) 100, 0 A. 

(l) A.^Q. V. Albany llotd Co., eujira 

(m) Fenner v. WtUon, [1893] 2 Ch. 656 (order restraining threats). 

( 7 i) A.’C. v. Albany Hotel Co., eupra. 

(o) Her Majesty’s Principal Secietary of State for War v. Chubb (1880), 4.'J 
L. T. 83; see A.-(L v. Albany Hotel Co., supra, at p. 704. 

( p) Solignac v. Durden (1859), cited in 1 fclotoii, Judgments iind Orders, Gth od., 

p. 522. . 

(g) Hunt V. Hunt (1884), 64 L. J. (CH.) 289; He Prynne (1885), 53 L. T. 465; 
see Holden v. Waterlow (1866), 15 W. It. 139 ; and title Husband and Wife, 
Yol. XVI., p. 455. 

(r) Pike V. Cave (1893), 62 L. J. (OH.) 937. Where there is a real case for 
an injunction the undertaking of the plaintiff is sufficient, notwithstanding that 
it mny be of no value {ibid.). 

(s) Manrheater and Liverpool Banking Co. v. Parkinson (1888), 60 L. T. 47 ; 

see Fast Afolcsey Local Board v. Lambeth Wa^rioorka Co., [1892] 3 Ch. 289, 
300, C. A. ^ , 

(«) EastMoleiey Local Board v. Lambeth Waterworks Co., supra; see title 
COMrANTES, Vol. V., p. 326. 

(o) Formei'ly companies and corporations could not give their undertakings 
merely by counsel; somebody was required to si^i the registrar’s Ixiok {Anglo- 
Danubian etc. Co., Ltd. v. iZqgerson (1864), 10 Jur. (N. S.)87 ; and see Bacific Steam 
Navigation Co. v. Oibbs (1865), 14 W. R. 218, where the necessary wgna- 
ture was allowed to be sent) ; but this practice has been very much broken into 
of late years {East Moleaey Local Board v. Lambeth Waterworks Co., supra, at 
n 300^ 

(b) Rosling and Flynn, Ltd. v. Law Guarantee and Trust Co. (1903), 47 Sol. 
Jo. 265. In Weatmimter Association, Ltd. v. Upward (1880), 24 Sol. Jo. 690, 
counsel for the plaintiff offered to give the undertaking on behalf of the 


V. Brwm (1885), 29 Sol. Jo. 435. If given by the parties’ solicitors 
it IS not binding (i6*d.). , , 

(d) See 1 Seton, Judgments and Orders, 6th ed., p. 618. 
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is usually signed either by the plaintiff or his solicitor in the 
registrar's minute book(e). Where the undertaking is given by a 
person not a party to the action, he will be required to sign the 
registrar’s minute iodk(f). 

609. The time at which the application for an inquiry as to 
damages is made is material (^) ; it may be made when the injunc- 
tion is dissolved or at the trial, but, if made when the injunction is 
dissolved, it will probably be ordered to stand over till the trial (h). 
It may be made after the trial ; but, in this case, it should be made 
speedily, as, if it is not made within a reasonable time, it may be 
refused (i). 

The damages must be confined to loss which is the natural 
consequence of the injunction in the circumstances of which 
the party obtaining the injunction has notice when he makes his 
application (A:). 

610. The court is not bound to order an inquiry as to damages 
in all cases, but must be satisfied that the injunction was improperly 
obtained, and that in all the circumstances of the case damages 
ought to be given. For example, an interlocutory injunction may 
be dissolved for delay or some cause which disentitles the plaintiff 
to an interlocutory injunction, though not to relief at the trial. So, 
also, regard must be had to the amount of the damage, and if it is 
trifling or remote, the court will not be justified in granting an 
inquiry. Nor will it be ordered where the court can satisfy 
itself as to the amount of the damage without it (Q. Where an 
action is dismissed, but without costs, because the court thinks 
that it was rightly instituted, no inquiry will be ordered (m). 

The application to enforce an undertaking as to damages 
should be made in the Division in which the undertaking was 
given (n). 


(e) See 1 Seton, Judgments and Orders, 6th ed., p. 622. 

(/) Oumey y. Behr^ (1863), 9 Hare, Appendix, Ixxxix. 

(g) Smith v. Day (1882), 21 Oh. D. 421, (3. A. ; see Hunt y. Hunt (1885), 54 
L. J. (CH.) 289. 

(A) Smith y. Day, supra; see Southworth y. Taylor fl860), 28 Beay. 616. 
Where an action is dismissed at the hearing it may oe dismissed without 
prejudice to any application by tiie defendant in respect of damages. The 
defendant will then oe required to show a prtmd/ac»e case sufficient to justify 
an inquiry (Butt y. Imperial Oat Light and Cuke Co. (1866), 14 L. T. 349). 

(ft Newby y. Harrison (1861), 3 De G. F. & J. 287, 0. A. ; Smith y. Day, 
supra ; Be Wood, Ex parte Hall (1883), 23 Oh. D. 644, 0. A. ; Be Hailstone, 
Hophinecn y. Carter (1910), 102 L. T. 877. 

(«) Smith y. Day, supra, per Cotton, L. J., at p. 430. 

(l) Qra:ham'V. dampbell (1878), 7 Oh. D. 490, 494, 0. A. As to the measure of 
daiAageB, see Mansell y. British Linen Company Bank, [1892] 3 Gh. 169; 
Schlesinger y. Bedford, [1893] W. N. 67, 0. A 

(m) BingUy y. ilfarsAaM (1863), 9 L. T. 144; but see NoveUo y. James 
(1864), 24 L. J. (oh.) Ill, 0. A. (wh^e the defendant was held entitled to 
an inquiry on the diamisHal of tiie action, although, at the time the plain^ 
oommenoed his action, the law was conflicting and the balance of authority 
in his fayour). 

(«) Bs Hailstons, Hophinson y. Carter, supra. 
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Sect. 6. — Co$U. 

' 611. The court has full jurisdiction to deal with the costs (o) of 
an application for an injunction as it thinks fit on the hearing of 
the application (p). As a general rule the court will direct that 
such costs be costs in the cause {q\ though if the application is 
improperly made, it will be dismissed with costs (r). 

In the Chancery Division, no direction is given by the court 
concerning the costs of a* motion. The following general rules 
have been laid down (s) : — (1) The party making a successful 
motion is entitled to his costs as costs in the cause, but the party 
apposing is not entitled to his costs as costs in the cause (a) ; 
(2) the party making a motion which fails is not entitled to his 
costs as costs in the cause, but the party opposing it is entitled 
to his costs as costs in the cause ; and (8) where a motion is made 
by one party and not opposed by the other party, the costs of both 
parties are costs in the cause (b). 

There are, however, several exceptions to these rules. For 
example, if a defendant unsuccessfully opposes a motion for kn 
injunction, but at the hearing the action is dismissed with costs, the 
defendant’s costs of opposing the motion will be costs in the 
cause (c). So, also, if a motion is ordered to stand over until 
the trial, and the action is subsequently dismissed with costs, the 
defendant’s costs of the motion will be costs in the cause (d), 
A party who succeeds in his action, but is ordered to pay the costa 
of the suit up to a given time, will have to bear the costs of motions 
before that time {e). 

Where the court orders a motion to stand over till the hearing, 
it simply reserves to itself the power of dealing with the costs of 
the motion in a manner different from that in which it may deal with 
the costs of the cause (/) ; but if the costs of such motions are not 
then mentioned to the judge, they are treated as costs in the action. 


fo) 8ee as to tho discretion of the court, and generally on the subject of costs, 
title Faagtioe and Pkocedube. 

(р) Pearce v. Wycomhe Rail. Co. (186^, 17 Jur. 660. 

(g) Maitland v. Backhoute (1848), 17 L. J. (oh.) 121, 127 ; see Colee v. Sims 
(18M), 6 Dea. M. & Qt. 1, 11, 0. A . ; P<mell v. CorlcereU (1846), 4 Hare, 667, 
672. 

(r) Mareack v. Reevea (1821), Madd. & G. 108. 

[fli Per Leaoh, V.-O. (1823), 1 Sim. & St. at p. 367. 

(а) Where a motion for an injunction is ordered to stand over to the hearing, 
but no order Is made as to costs, and at the healing the plaintiff obtains a per- 
petual injunction, the motion is substantially a successful one, and the coats of 
tho motion will be costs in tho cause {Mouneey v. Lonedale {Earl), A.-(h v. 
Lonedale {Earl) (1870), 6 Oh. App. 141). 

(б) See also (Ueat Weetem Rail. Co. v. Oxford, Worceeter and Wolverhampton 
Rail. Go. (1862), 6 Do G. & 8m. 437, 450 ; Hind v. Whitmore (1866), 2 K. & J 
468, 463. 

(с) Stevens v. Keating (1860), 1 Mac. & G. 669. 

\d) Bats v. Clifford (1860), 1 John. & H. 74; Corcoran v. Witt (1871), L. B. 13 
Bq. 63. 

(s) Webster y. Manly (1869), 4 Oh. App. 372. 

(/) Bvngw y. Axideley (1872), L. lU 13 Eq. 401, 406. 


Soot. 6. 
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In general. 
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Sect, 6. aiid need not be mentioned in the judgment (g). Where the costs are 
Costs. reserved, especially if it is suspected that the action will not come 
to a hearing, ai)plication should be made that they may be reserved, 
not simply to the hearing, but till the hearing or further order ; 
because otherwise, if the cause does not come on for trial, the costs 
of the motion cannot be obtained (/i). Even if the action does 
come to a hearing, and at the hearing no mention is made of the 
costs of the motion, but the costs of the action are reserved until 
the hearing on further consideration, that reservation will not include 
the costs of the motion (i). Where the costs of a motion have been 
reserved, such costs are not to be mentioned in the judgment or 
order, or allowed on taxation, without the special leave of the 
judge (k). 

Bometimes no 612. If on an application for an ea; parte injunction material facts 
costs given, have been concealed from the court, the plaintill* will have to bear the 
costs of the ex parte application, oven though the court declines to 
discharge the order (Z). The costs generally of an action for an 
injunction are in the discretion of the court. But, as a general 
rule, if both parties are at fault (;/0» or if the plaintiff claims 
more than he is entitled to and the defe idant offers less than he 
should have offered (n), no costs may bo given on either side. 
So, also, if the plaintiff fails as to part and succeeds as to part of 
his claim, the court will either give no costs on either side (o), or 
will direct the costs of the part as to which the plaintiff has failed 
to be taxed and set off against those of the part as to which he has 
succeeded, and the balance of the costs only to be paid to the party 
entitled to the larger amount of costs (p). In a case of great hard- 
ship an injunction may be granted without costs {q). Where an 
injunction is refused, but the defendant has been to blame in the 
matter, the plaintiff may not be ordered to pay thedefendant’Bcosts(r). 


(y) Mounaeif Lonsdale {Earl), A.-G. v, Lonsdale {Earl) (1870), 0 C'h. 
App. 141 ; JJrittsh Natural Premium Providenf, Assodation v. Byivater, [1897] 2 
Uh. 531 ; aud p. 287, ante. 

(/i) llumhold V. Fcrteath (1858), 4 Jur. (n. s.) 608 ; see Jones t. Jiailen ) 
10 Ilare, Appendix, xi. 

(t) Gardner v. Mai shall (1845), 14 Sim. 575. 

(fe) Jiritish Natural Prtnmmi Provnient Assodation v. Jiywater supra. 

(l) Holden v. Waterlow (1866), 15 W. li. 139. 

(m) Ihlhard v. Jlar.son (1882), 21 Cli. D. 69, 0. A. ; Aylwin v. Evans (1882), 
47 L. T. 668. 

(n) Moet V. Coiiaton (1864), 33 Beav. 578; Woody. Saunders (1876), 10 Oli. App. 

582, 586. ' 

(o) Pussdl V. Watts (1883), 25 Ch. 1). 559, 577, 0. A., reversed (1885), 10 
App Cas. 590 ; Mooie v. Bennett (1884), 1 R. P. 0. 129, 11. L. ; Sutton \. English 
and Colonial Produce Co., [1902] 2 Ch. 602, 507 ; see Itochdale Canal Co. v. King 
(1853), 16 Beav. 630. 

Q/) hourke v. Alexandra Hckel Co,, Ltd (1877), 26 W. R. 782; Knight v. 
Piirssell (1879), 49 L. J. (cir.) 120 ; Nordenfelt v. Gardner and Gardner Gun Co. 
(1884), 1 R. P. 0. 61, To, 0. A. ; Scllors v. Matlock Bath Locxil Board (188^, 14 
Q. B. D. 928, 935; Jenkins v. Jackson, [1891] 1 Oh. 89, 0. A.; E. S. 0.,0ra. 65, 
r. 27 (21). 

(q) Broder v. Saillard (1876), 2 Ch. D. 692. 

(r) Harrison v. Good (1871), L. B. 11 Eq. 338; Badgers t. Rodgers (1874), 
23 W. R. 887, 889; WyUm v. Clmrke, [ltf76] W. N. 68; Borthwick ▼. The 
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613. Where an injunction is granted, but the cost of the li%a- 

tion has been increased through the plaintiff pleading allegationii Costa 
which are without foundation, the defendant will be entitled to the Bxtracorts. 
extra costs thereby occasioned to him (s). A wrongdoer cannot, 
however, be heard to complain if, in proceedings hurriedly taken 
to stop a wrong, the plaintiff does not accurately state his title, and 
in such case the defendant will not be relieved from payment of 
the extra costs occasioned by the plaintiff’s mistake as to ms title (t). 

A plaintiff is not bound* to apply to a person, who is infringing Fiaintifl not 
his legal right, to know whether or not ho will accede to his demands to 
before commencing an action for an injunction (a) ; but the court deFendant 
will not as a matter of course order the defendant to pay the costs, befora action, 
when no previous application has been made to him (S). 

614. If before action brought (c) or after the issue of the offer hj 
writ (ti) the plaintiff is offered by the defendant all the relief that defendant 
be seeks, and the offer is one which, in the opinion of the court, 

ought to have been accepted, but the plaintiff nevertheless proceeds 
with his action, the court, although it may grant the injunction, 
may order the plaintiff to pay the costs incurred subsequently to 
the offer (e). 

The offer must include the plaintiff’s costs up to the time when 
it is made (/). If the defendant does not offer to submit to the 
injunction and to pay the costs (g), or if, although submitting to 


Eveniruj Post (1888), 37 Oh. D. 449, 460, 0. A; see Bass ▼. Batcher (1869), 19 
Ij. T. 626. 

(^ IHerce v. Franks (1846), 15 L. J. (on.) 122, 123; see Bose v. Loftus (1878), 
47 L. J. (CU.) 576, 579. 

(t) A.-G. V. Tmnline (1877), 5 Oil. D. 750. 

(o) Burgess y. Hills (1858), 26 Boav. 2'14 ; Burgess v. Tlately (1858), 26 
Beav. 249 ; Upmann v. Flkan (1871), L. K. 12 Eq. 140; Cooptr v. Whittingham 
(1880), 16 Ch. D. 501 ; Upmann v. Forester (1883), 24 Oh. D. 231 ; WiUman v. 
Oppmheim (1884), 27 Oh. D. 260. 

(6) American Tobacco Co. v. Ouestf [1892] 1 Oh. D. 630; Walter v. Steinhopff, 
[1892] 3 Ch. 489; see Upmann y. Elkan, sujn'a; and Judicature Act, 1890 
[53 & 54 Viet. 0 . 44\ s. 5 ; B. S. 0., Onl. 65, r. 1. The dictum of Jessel, 
M.B., in Cooper y. Whiiiinghamy supra, at p. 602 (see also Upmann y. Forester, 
supra}, to the effect that where a plaintiff comes to enforce a legal right and 
there has been no misconduct on his part, no omissioli or neglect which would 
induce the court to deprive him of his costs, the court has no discretion and 
Cannot take away the plaintiff's right to costs,” was disapproved in American 
Tobacco Co, y. Quest, supra, and Walter y. Steinkopff, supra. 

Hunn y. D* Albuquerque (1865), 34 Beav. 695; Snuggs v. Seyd and Kelly's 




. dit Index Co., [1894] W. N. 95. 

(d) Millington v. Fox (1838), 3 My. & Or. S3S ; Colburn v. Simms (1843), 2 
Hare, 543, 661 ; Bonnenschein v. Barnard (1887), 57 L. T. 712 ; Walter v. 
hopff, supra. 

(e) Jenkins v, Hope, [1896] 1 Ch. 278 ; see Chappell v. Davidson (1865), 2 
K & J. 123, 129; McAndrew v. Bassett (lt64\ 4 De G. J. & Sm. 380. 

(/) Fradella v. Weller (1831), 2 Russ. 5: M, 247 ; Oeary v. Norton (1846), 1 
Pe Gr. A Sm. 9 ; Burgess v. Hills (1858), 26 Beav. 244 ; Moet v. Couston (1864), 
33 Beav. 578; Nunn v. D* Albuquerque, sujnra; Jenkins v. Hope, supra; however 
trivial the subject-matter may be iFradella y, Weller, supra ; but see WaUar v. 
BMnktmff, supra). 

(ff) Qmry v. Norton, supra ; ChappeU Wm Davidson mpra ; Uptnam y. 
Farsotet, supra; Wittman v. Oppenhsim^ supra; but see Wmr y. aieinkopff, 
supra. 
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it, be refuses to pay the oosls (k), or if any question is left o^n 
between the parties (i), the plaintiff will not be deprived of ilia 
costs of bringing the action to a hearing. 

615. If the plaintiff obtains all the relief which he seeks on an 
interlocutory motion in the action, he should apply to the defen- 
dant to have the costs disposed of on motion (/c). The case cannot, 
however, be so dealt with if the defendant refuses to allow the 
matter to be disposed of on motion, or if there is any question 
remaining open between the parties to be decided (Z). 

616. Where notice of motion has been given, and the party 
giving it does not appear, he will have to pay the respondent’s 
costs (77i). The costs of an abandoned motion must be applied 
for on the next motion day after that for which notice of motion 
was given ; otherwise they will be refused (n). 

Where a motion for ar injunction has been dismissed with costs, 
a second motion for the same object cannot be made until the costs 
of the first have been paid or secured by a payment into court (o). 

If, on appeal, the court is of opinion that there was no 
foundation for the application, it will, in reversing the order made 
by the court below, direct the applicant to pay the costs incurred in 
the original motion (p). 

Costs of a motion may be given, though not asked for by the 
notice of motion (q), but not where the respondent does not 
appear (r). 

An order, made on notice, continuing an injunction with costs 
will, in the absence of special directions jto the contrary, include the 
costs of an interim injunction previously obtained ex parte («). 


ifi) Fradella y. Weller (1831), 2 Russ. & M. 247 ; Burgees y. Hilla (1858), 25 
Boay. 244; JarMeaon y. Teague {1851), 3 Jiir. (it. s.) 1206; Mayhew v. Maxwell 
(1801), 3 L. T. 847 ; see Moet y. Coueton (1864), 33 Beay. 678 (where, however, 
both parties being in the wrong, no costs were given on either side). 

(f) Sonnenachein y. Barnard {1881), 61 L. T. 712. 

(A;) Morgan y. Great Eastern Bail. Co. (1863), 1 Hem. ft !&£, 78 ; Sonnenschein 
y. Barnard, supra. 

Q) Ibid . ; Wilde y. Wilde (1862), 4 De H. P. ft J. 348, 0. A. 

(m) Berry y. Exchange Trading Co. (18751, 1 Q. B. D. 77. 

(») Woodcock y. Oxfvrd, Worcester, .(nd Wolverhampton Rail. Co. (1853), 17 Jur. 
33 ; see Eccles y. Liverpool Borough Bank (1869), John. 402 ; 7eUa y. BUss 
(1877), 25 W. R. 462. In Wedderhume v. Llewellyn (1865), 13 W. R, 939, a 
motion for which notice had been riven for a named day was ordered on that 
day to stand oyer till the next motion day, but was not then brought on or 
saved, and it was held that the moving part^ was entitled to move up to the 
close of the following motion day. Counsel intending to ask for the costs of a 
motion, as abandoned, should communicate his intention to counsel instructed 
to move ; see Aitl^n y. Dunbar (1877), 25 W. R. 366. 

(o) Burddl y. Hay (1863), 33}May. 189 ; see OlMeld y. Cobbetl (1849), 12 Beay. 
91 ; Martin y. ^Beauchamp {Earl) (188^, 25 Ch. D. 12, 0. A. ; M'Oabe y. Bank 
of Irdarul (1889), 14 App. Cas, 413 ; R. S. 0., Ord. 26, r. 4, and the Vexatious 
Actions Act, 1896 (59 ft 60 Yict. c. 51). 

{p) Beardmer y. London and Horth-westem Bail, Co. (1849), 13 Jur. 327. 

( 2 ) PowtXL y. CochertB (1846), 4 Bare, 557, 572; (jtark y. t/ocuM (1849), 11 
Beay. 623 ; Petxros y. Wycombe Bail, Co, (1853), 17 Jur. 660. 

(r) Pratt y. Walker (1854), 19 Beay. 261. 

(a) y. BoU (1887), 56 In J. (os.) 568* 
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If there are speoial grounds, costs may be ordered to be taxed on 
the higher scale (a). 

In any action against a public authority (2>), judgment for the 
defendant carries with it the right to costa as between solicitor 
and client (c) ; but this provision does not take away the discretion 
of the judge to deprive the successful defendant of costs for good 
cause (<i). 

Part VI. — Remedies for Breach of 
Injunction. 

8bot. 1 . — Nature of Remedies, 

617 . The appropriate remedy for a breach of an injunction is 
by committal (a), but it is usual to ask in the notice of motion for 
committal and, in the alternative, for leave to issue a writ of 
attachment (/). 


B. S. 0., Ord. 66, r. 9; see Hdland v. Worley ^ [1881] W. N. 90; TtMon 
T. Turtonll%%d), 42 Gh. D. 128, 0. A. (where costs on the higher scale were 
given) ; Hudaon v. Oagerhy (1884), 32 \V. R. 666 ; American Braided Wire Co. 
y. Thomaon (1890), 44 Gh. D. 274, 296, 0. A. (where they were refused). Costs 
have been given on the E^h Court scale where only £10 images were recovered, 
the claim for an injunction having been satisfied {^Doherty v. Tkompaon (1906), 
94 L. T. 626, 0. A.). As to costs on the higher scale, see generally title Piiacticb 
AND PrOOEDXTMI. 

(6) Under the Public Authorities Protection Act, 1893 (66 & 67 Viet. c. 61), 
f. 1. See also title Public Authobities and Public OFFioBBa 
(«) ffarrep v. Oaaett Corporation, [1898] 1 Oh. 626; Fieldmg v. MorUy Cor- 
poraiionf [1899] 1 Oh. 1, 0. A. ; affirmed, auh nom. Bidden v. Motley Corporation, 
[1900] A. 0. 133 ; Smith v. Northleach Rural Council, [1902] 1 Oh. 197 ; see 
Ambler {Jeremiah) <f' Sona, Ltd. v. Bradford Corporation, [1902] 2 Gh. 686, C. A. 

(d) B. S. 0., Ord. 65, r. 1 ; North Mttropditan Tramwaya Co. v. London CouTity 
Council, [1898] 2 Ch. 146, 147 ; Boatock v. Ramaey Urban Council, [1900] 2 Q. IL 
616, 0. A. 

(«) Mander v. Falcke, [1891] 3 Oh. 488 ; see E. 8. 0., Ord. 42, r. 7. 

(/) See, generally, title Contempt op OOUet, Attachment and Committal, 
Yoi. VlL, pp. 306«i 316, 322; Avory v. Andrewa (1882), 30 W. R. 664; 

Robinam v. ElUm (1836), 4 L. J. (oH.) 197 ; Pmitt v. Bell (1908), 62 Sol. Jo. 
784; Powell, FolUt{ll41), 1 Dick. 116; Kimpton v. Eve (1813), 2 Yes. & B. 
349 ; Carroto v. Ferriar (1867), 37 L. J. (OH.) 669 ; Oooeaman v. 2>ann (1840), 

10 Sim. 617 ; Scott v. Beclier (1817), 4 Price, 346; Re Bryant (1876), 4 Oh. D. 98. 
Por the difference between committal and attachment, see title Contempt op 
OOUBT, Attachment and Oommittal, Yol. Yll., pp. 308, 310 ; and see ibid., 
pp. 308 d aeq. ; Daniell, Chancery Forms, 6th ed., p. 440 ; Oswald on Contempt, 
3rd ed., p. 27, and Appendix IL, Foim 4, as to the practice of asking tor 
committal and attachment in the alUmative. Writs of attachment cannot be 
issued except with the leave of the cowt, which is applied for on notice to 
the party against whom the attachment is to be issued (see title Contempt op 
OouBT, Attachment and Oommittal, Yol. YU., p. 309 ; R. S. C., Oi-d. 42, 
r. 7). As to form of order for committal, see title Contempt op O'iUBT, 
Attaohment and Committal, Yol. VIL, p. 315; Stephens v. Workman {166S), 

11 W. R. 603). As to privilege, see title Contempt op Court, Attaohment 
AND Committal, Yol. YU., p. 820. If a member of Parliament is guilty of con- 
tempt whieh is in its nature, or by its incidents, oriminal, he may be ooxninitted 
or attached, and is not protected oy privilege of Parliament ( WeUealm v. Beau- 
fort {Duke), Long Welle^^a Caae (1831), 2 Russ. & M. 639. 666 ; Re Oeat, Gent- 
Davie y. Harria (1888), 40 Ch. D. 190 ; Re Arma^ong, Ex parte Lindsay, [1892] 

1 Q. B. 327). As to the enforcement of undertakings given to t he court, see title 
(knrrxMPT op Court, Attiohment and Committal, Yol. YU., pp. 306, 306. 
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618. Where the party oommitting a breach of au injunction 
is a limited company {g\ or other corporation or is out of the 
jurisdiction (i), the proper course is to move that a writ of seques- 
tration (A;) do issue against the property of such party. The 
remedy by writ of sequestration against the property of any 
person, other than a corporation, is dealt with elsewhere (Q. 

619. If a mandatory order or injunction is . not complied with^ 
the court, besides, or instead of, proceeding against the disobedient 
party for contempt, may direct that the act required to be done 
shall be done as far as practicable by the party by whom the 
mandatory order or injunction has been obtained, or some other 
person appointed by the court, at the cost of the disobedient party ; 
and, upon the act being done, the expenses incurred may be ascer- 
tained in such manner as the court may direct, and execution may 
issue for the amount so pscortained and costs (wi). 

Shot. 2. — When Hemedies Acailahle. 

620. An injunction operates from the time it is pronounced 
and not only from the date when the order is drawn up and com- 
pleted, and consequently the party against whom it is made 
will be guilty of contempt if he commits a breach of the injunction 
after he has received notice of it (n), although the order has not 
been drawn up (o). 

621. An order for an injunction must be implicitly observed and 
every diligence exercised to observe it to the letter (p); and anyone who 


(g) lit HooUy, Ex jiarit Hooley (1899), 79 L. T. 706. 

(A) A.~0. V, Great Northern Rail. Co. (1850), 4 Do Q-. & Sni. 75 ; Spoket v. 
BavbwryBoard of Health (1865), L. B. 1 I'Jq. 42 ; ScIom v. Croydon Local Boardt 
[1885] W. N. 105 ; and seo B. S. G., Ord., 42, r. 31. In addition to the remedy 
of sequestration against the corporate property of a ooi'poration, any judgment 
or order i^ainst a corporation wilfully disobeyed may oe enforced by attach* 
ment against the directors or other omcers thereof, or by writ of sequestration 
against their property (B. S. 0., Ord. 42, r. 31 ; titles Contempt of Couht, 
Attachment and Committal, Yol. VII., pp. 303, 313 ; OoRPORiTiONS, 
Vol. VIU., p. 396; Execution, Yol. XTV., p. 81; and Davis v. Rhayader 
Granite Quarriea, Ltd. (1911), 131 L. T. Jo. 79), but an attachment wiU Lot 
be ordered to issue against a director unless and imtil he has been person^ly 
served with the order which has been disobeyed {McKeoiun v. Joint Stock 
Institute, Ltd., [1899] 1 Oh. 671). In .proper case the court will order the motion 
to stand over to enable this to be done {ibid.). 

(•) East of England Bank, Re Hall (1864), 2 Drew. & Sm. 284; and see Storer 
V. Great Western Rail. Co. (1841), 1 Y. & C. Oh. Orb. 180. 

(A:) See B. S. 0., Ord. 43, r. 6 As to the effect and operation of a writ of 
sequestration, see title Execution, Yol. XIY., pp. 79 et seq. See also ibid., 
pp. 8, 81 ; IL S. 0., Ord. 42, r. 31 ; Ord. 43, r. 67 ; 1 Seton, Judgments and 
Orders, 6th ed., p. 745. An undertaking is equivalent to an order for 
the purposes of B. S. 0., Ord. 42, r. 31, and can be enforced against a corporation 
by sequestration {Milbum v. Newton CoUiery, Ltd’. (1908), 52 SoL Jo. 317). 

11) See title Execution, Yol. XIV., pp. 70 et seq. 

(m) B. S. 0., Ord. 42, r. 30. An undertaking does not come within the 
language of this rule (^Mortimer v. Wilson n885), 33 W B. 027). As to execu- 
tion, generally, see title Execution, Vol XI V., pp. 1 et eeq. 

(n) As to what is a sufficient notice, see p. 296, post. 

(o) Rattray y. Bishop (1818), 3 Madd. 220; M'Neil v. Garratt (1841). Or. ft 
Ph. 98 ; Gooch v. Marshall (1860), 8 W. E. 410. 

(p) Harding v. Tingeg (1864), 12 W. B. 684 ; Spokes v. Danbury Board of Health 

(1865), L. E 1 Bq. 41 ' . 
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does not obey it to the letter is guilty of committing a wilful breach sjut. 8, 
of it unless there is some misapprehension (q). But, in determining When 
whether or not a breach has been committed, regard is paid to the Bemedlea 
circumstances in which, and the object for which, the injunction Available, 
was granted (r). Some trifling thing done in the ordinary course 
of business which does not do any real mischief will not necessarily 
be treated as a breach, and, if a man attempts to use an injunction 
for the purpose of oppression by moving in respect of such an act, 
ha may have to pay the costs of so doing (a). Where an in jane* 
tion in general terms is not restricted by reference to a particular 
act, another act causing a similar injury will be regarded as a 
breach (&). 

An application to commit for a violation of an order for an Breach must 
injunction is a matter stnctissvni juris (c), and the act of the defon- strictly 
dant will not be treated as contumacious unless it is clearly proved ’ 
that the injury complained of has been caused by his act (d). 

622. The order cannot be disregarded so long as it stands, even Effect oC 
though it has been irregularly or erroneously obtained (e), and it irreKubw 
must be obeyed imtil it is discharged (/) ; but, in punishing for “ 
contempt, the court will take into consideration all the facts of the 

case and the circumstances in which the order was obtained {g)» 

The court may decline to assist a plaintiff whose right has been 
protected by an injunction if he has not himself exercised due 
diligence in maintaining such right (Ji). 

623. An undertaking entered into or given to the court is UndertAking 
equivalent to an injunction, so far as an application to the court to eqmvaientto 
punish its broach is concerned (i); but the court will not enforce an 
undertaking by committal, if it has been given by mistake in a more 
extensive form than the defendant intended (/c). 

624. Where a plaintiff who has obtained an injunction mis- Effect of 
represents to the public what has been done by the court, and the misrepresen- 
defendant applies himself to correct that misrepreseutation and 

thereby commits a technical breach of the injunction, the court will ^ 

(q) Spokea v. Banbury Board oj Health (1865), L. B. 1 Eq. 42. 

(rj Loder v. Arnold (1800), 15 Jur. 117. 

(o) Baxter v. Bower (1875), 44 L. J. (CH.) 626, 628, C. A. 

lb) A.~0. V. Oreat Northe7’n Bad. Co. (1800), 4 De G. & Sm. 75. 

(c) Hording v. Tingey (1864), 12 W. E. 684; soo Taylor v. Roe (1893), 68 
L. T. 213. 

(d) Daweon v. Paver (1847), 5 Haro, 415, 424. 

(e) Woodward v. Liu win (Earl) (1674), 3 Swan. 626; Partington v. Booth 
(1817), 3 Mer. 148; Fenninqe v. JJumphery (1841), 4 Beay. 1 ; Chuck v. Cremer 
(1846), 2 Ph. 113; Ruteell y. East Anglian Mil. Co. (1850), 3 Mac. & O. 

104, 117. 

f ) Fenninge y. Humphery, eupra; Russell y. East Anglian Rail. Co., supra, 

Partingion y. Booih, supra ; Russell y. East Anglian Rail. Co., supra. 

Ridgers y. Nowill (1853), 1 W. B. 122. 

Neath Canal Co. v. Vniaarwed Rteolven Colliery Co. (1875), 10 Oh. App. 

A.‘Q, y. Dwle (1864), 10 Jur. (N.8.) 309; and see London and Dirminghatn 
Rad. Co, y. Orand Junction Caned Co. (1835), i By. & Can. Cas. 224, per Fiu>YS, 

M.E., at p. 241 ; Thomson y. Hughes (1890), 7 E. P. 0. 71, 76 ; Howard v. 

Press Printere, Lid, (1904), 74 L. J. (on.) 100, 0. A. ; Milbvrn y. Newton Oelli&rg, 

Ltd. (1908), 62 Sol. Jo. 317. 

(h) MulUns V. Howell (1879), 11 Oh. B. 763. 
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refuse to listen to any complaint on the subject from the plaintiff, 
because he himself has been to blame in the matter (Q. 

625. The more intention to commit a breach of an injunction, 
which is not carried out so as actually to contravene the words of 
the order, does not constitute a breach of the injunction (nt) ; but a 
party against whom, together with others, an injunction has been 
granted, who is present, aiding and abetting where a breach is com- 
mitted, is considered as actually guilty of it himself (n). 

626. A party who is not personally to blame will not be com- 
mitted for contempt for a breach of an injunction committed by his 
servants (o) or agents (p), but he may be ordered to pay the costs 
of the motion to commit (q). 

Where an injunction is granted against a man and his wife, and a 
breach is committed by the wife, but the husband is not implicated 
or to blame in the matter, he will not be committed for contempt (r). 

A person who has not been restrained by an injunction which 
has been granted cannot be committed for breach thereof («), but 
he may be committed for contempt if, with knowledge of the injunc- 
tion, he intermeddles and acts in contravention thereof (Q. 

Sect. 3. — Practice* 

627. In the Chancery Division the application to commit is 
made on motion to the court {u). 


il) BarJUld v, NicJiohon (1824), 2 L. J. (o. 8.) (oh.) 90. 

(m) (Jrand Junction Canal C/o. v. Dimea (1849), 18 L. J. (cH.) 419; but where 

the party against whom the injunction has been panted commits acts which 
0 X 6 inconsistent with and contrary to the tenor of tho decree an injunction will 
be granted to restrain such acts {tbid.), and similarly the court will interfere to 
restrain the defondant from committing an act which is against the spirit, 
though not within tho letter, of the injunction (Brman v. Breaton (1863), 
1 W. R 172, 0. A.). ' ^ 

(n) St. John’a College, Oxford v. Carter (1839), 4 My, & Or. 497. 

(o) Itantzen v. BothachUd (1866), 13 L. T. 399. 

(p) Be Bishop, Ex parU Langley, Ex jparte Smith (1879), 13 Oh. D. 110, 
0. A. Where a company against whom, its servants and agents, an injunotiou 
has been obtained goes into voluntary liquidation, and a new company is 
formed under the same name bond fide for the puipose of obtaining new capital 
and not colouiably for the purpose of evading the order, the new company is 
an independent company, and is in no soiiso the servant or agent of the old 



Companies, Vol. Y., pp.‘326, 691. 

( 9 ) Itantzen v. Bothachild, aupra. 

(r) Hope V. Carnegie (1.) (1868), L, E. 7 Bq. 264. 

/. ^ '*“■ ; Wdleile) (Ztrd) t, (Sar.) 

(184ojj 11 xiBAVa loOa 

(t) Wel^ley (Lord) v. Afomingion (Earl), aupra; Smifh-Barry v. Bawatm (1891), 
27 L. R It. 668 ; Seaivard v. Patereon, [1897] 1 Oh. 646, O’. A. The ezeroise 
of an antecedent right by a person not a party is no breach of an injunction 
(Bootle V. StanJey (undated), 2 Eq. Cas. Abr. 628 ; and see Avon v. Andrem 
(1882), 80 W. R. 664, and title Contempt op Coubt, Attachment and Oom- 
mittai., Vol. VII., p. 292). 

(ti) See as to this and the practice generally, title Oontsmvt 01 Oou&T. 
A’ITAoiimknt and Committal; Vol. VII., pp. 309 tt aq. 
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In the King's Bench Division, when the contempt is in respect of 
a judge’s or master's order, the application is by summons in 
chambers, and in other oases the application is by motion to a 
Divisional Court {w). 

Notice of the application must be served personally upon the 
contemnor (a) ; but, where the court is satisfi64 that every endeavour 
to effect personal service has been made and failed, it can and 
ought to order substituted service (5). The appearance of the 
respondent upon an application to commit does not constitute a 
waiver of any objection on the ground of irregularity, because the 
liberty of the subject is concerned (c). 

628 . Although the court can for the purpose of justice condone 
an irregularity in proceedings to commit where good reasons 
are given (d), it will not condone a direct non-compliance with the 
rules, and a respondent can take advantage of such objections even 
though he has answered the affidavits and appears by counsel ( 0 ). 
Objections may, however, be got over by conduct amounting 
to waiver (/). It is no objection to a motion to commit that tha 
plaintiff has moved to commit one only of the defendants (^). 

The court takes a lenient view in favour of the libertyof the subject, 
and is usually satisfied by the payment of the costs of the applica- 
tion to commit unless the conduct of the contemnor is very con- 
temptuous and a flagrant disrespect to the court (Ji) \ and where 


(w) flee title Oortempt of Ootot, Attachment and Committal, Vol. VIL, 
p. 310. 

(o) iit'd,, p, 315 ; Angersteiny. Hunt (1801), 6 Ves. 488; Hope v. Carnegie (1.) 
(1868), L.B. 7 Eq. 254 ; D. v. A. Co., [1900] 1 Ch. 484. Pereonal Bervice 
oannot be dispensed with, even though counsel undertakes to appear for the 
party [ElUrton y. Thirsk (1820), 1 Jac. & W. 376). The notice need not be 
served on the defendant’s clerk in court as well as on the defendant {Bawdier y. 
Bawdier (1640), 9 L. J. (CH.) 394). As to the form of the notice of motion, 
see 1 Seton, .Tudgments and Orders, 6th ed., p. 643; Angeretein y. Hunt, 

S Durant y. Moore (1830), 2 Buss. & M. 33; Welheley {Lard)y. Momington 
(1848), 11 Beav. 180; Seaward y. Patereon, [1897] 1 Ch. 645, 660, C. A. ; 
e Contempt of Court, Attachment and Committal, Vol. VII., p. 309. 
As to evidence and procedure, see ihid., pp. 310 it Kg . ; Morris y. Morris (1826), 
1 Hog. 238; Hudson v. Walker (1694), 64 L. J. (OH.) 204, following Selous v. 
Orouaon Rural Sanitarif Authority (1886), 63 L. T. 209; Stockton Football Co. v. 
Oaeton, [1896] 1 Q. B. 463. 

(6) Mander v. Falcke (1891), 66 L. T. 464 ; and see B. S. C., Ord. 67, r. 6, u 
to the method of effecting substituted service. 

(o) Mander v. Falcke, [1891] 3 Ch. 488, 0. A. 

[d) See E. S. 0., Ord. 70, r. 1 ; Petty v. Daniel (1886), 34 Ch. D. 172. 

(«) Taylor y. Roe (1893), 68 L. T. 213. Where the affidavit in support of a 
motion for attachment was not served with the notice of motion, but was served 
two clear days before the day named lor moving the coiMt, Chtity, J., held that 
this was not such an irregularity as to make the notice invalid {Hampden V. 
Wallis 0884), 26 Ch. P. 746, 749, 0. A.). 

(/) Rendtll v. Orundy, [1896] 1 Q. B. 16, 0. A. 

0 Newman y. Ring (1846), 10 Jur. 463; but see Daugars v. Rivaz (1866), 15 
L. T. 196, 0. A., in which case, however, the plaintiff had himself acted in con- 
travention of the injunction, and there were other special circumstances. 

{h) Leonard v. AtlweU (1810), 17 Ves. 385; LUtler v. Thomson (1839), 2 
Beav. 129; Newman v. Ring, su^a; Rantzen v. Roihschidd (1866), 13 L. T. 
809; Price v. Hutchison (1870), X. B. 9 Eq. 634, 636; Re Bryant (1876), 4 
Oh. D. 98 1 JSs Bishop, Em parts Langley, Em parte Smith (1879), 13 Ch. D. 110, 
0. A. ; Pladng Co, v* Far^uhareon (1881), 17 Cb. D. 49, 0. A. ; see aba 
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tho I'lefenclanfe has endeavoured to set himself right in respect of 
the original charge against liim the court will hesitate to 
commit (t). 

Where a motion to commit is refused it will usually bo 
refused without costa if the party against whom it is sought (k), 
or his solicitor (1), has been to blame in the matter. The court 
does not encourage motions to commit where committal is not 
really sought, and all that is asked for. is an apology and the pay- 
ment of costs. In such cases the party moving ought not to be 
allowed his costs (m), and the motion may be refused with costs (n). 
So, also, although no act of tho parties can amount to a waiver oi 
contempt, yet if the plaintiff has acquiesced for some time the 
court may decline to commit and give no costs (o). 


Part VII. — Dissolution of Injunction. 

629. An interlocutory injunction may bi* dissolved at any time 
before judgment in the action, and an interim order at any time 
before the day named. 

In the Ghaiicery Division the application to dissolve must be 
made by motion on notice (p). All the parties to the action in 
which the injunction was obtained should be served with notice (q). 
Apparently a stranger to a suit, who is affected by an injunction, 
can apply to dissolve it (r). The notice of motion should be given 
for a motion day (s), and, where leave has been obtained to give 


Lane r. Sterne (1862), 3 QilE. 629 ; 1 Seton, Judgments and Orders, 6tli ed., 
p. 745. 

(*) Cornish v. Upton (1861), 4 L. T. 862. 

(ft) Daw V. Eley (1868), L. B. 7 Eq. 49; J9wenoi Ayres Ckis Co.^ Ltd, v. WiMs 
(1880), 29 W. E. 43. 

(l) Carrow v. Fetrior, Dunn v. Ferrior (1868), 17 L. T. 536. 

(m) Plating Co, v. Farguharson (1881), 17 Ch. D. 49, 56, 0. A. 

tn) Metropolitan Mtisic JTall Co.y Ltd v. Lake {1889}, 60 L. T. 749 ; A v. Payne, 
[1896] 1 Q. B. 577, 581 ; Re New GoiJ, Coast Exploration Co., [1901] 1 Ch. 860, 
863, 864; Plating Co, v. Farqaharsm, supra, per James, L.J., ot p. 57. 

(o) Mills V. Cohhy (1815), 1 Mor. 3. 

\p) As to the length of notice, and generally as to motions, see B. S. 0., 
Ord. 52, r. 5', and pp. 275 et seq., ante. In Slorer v. Jackson (1842), 12 Sim. 503, 
the court refused to hear a motion to dissolve an ex parte injunction pending 
a motion for production of documents, of which notice had been given. In De 
Beaufort v. Archdeaxon (1835), 1 Y. & C. (EX.) 549, where an injunction restrain- 
ing the transfer of a small sum of stock had been granted, but no further pro- 
ceedings hod been taken in the suit for thirty years, the injunction was dissolved 
on 'petition by the only party interested in the stock. 

(q) Service v. Castaneda (1845), 9 Jur. 367 i Masterman v. Leitfin (1847), 2 Ph. 
189. The court will not hear an ex parte motion to dissolve an ex parte im unc- 
tion (Spaniih OenercU Agency Corporation v. Spanish Carporatitm, Ltd., [1890] 
W. N. 158). 

(r) Jones V. Jtoherts (1841), 12 Sim. 189; Bourhaud v. Bourhaud (1664), 12 
W. B. 1024. 

(e) Stcedman v. Poole (1847), 11 Jur. 555 ; but an injunotion can be dissolved 
in the Lung Vacation {Lane v. Barton (1843), 1 Ph. 3M). 



Part VII.—DissolutIIII^of Imjunctiok«^ 

notice, for another day, this fact should be stated in the notice of 
motion (a), ^ 

An application to dissolve ought to be made to the court by 
which the injunction was granted (h\ but where an action has 
been transferred to another branch of the court after the granting 
of the injunction, the application may be made to that branch of 
the court (c). 

On an application to dissolve, the plaintiff cannot insist that the 
motion should stand over for the cross-examination of witnesses 
for the defendant {d). 

« (hi an application to dissolve, it is irregular for the court to 
grant a new injunction (g). 

In the King’s Bench Division the application is by summons. 

630. An injunction may be dissolved if the plaintiiTs have 
neglected to make use of powers which they possess (/), or if 
default has been made in giving security for costs (jf), or if the 
affidavit had not been filed and an office copy thereof obtained 
when the injunction was moved for(/i), or if it was granted on a 
suppression or misrepresentation of mateiial facts (i), even though* 
the injunction is about to expire (A;). 

A plaintiff cannot support the injunction by showing another 
state of circumstances in which he would bo entitled to it (/), but if 
he has obtained an ex parte injunction, which is afterwards dissolved 
on the ground of concealment of facts, he is not precluded from 
making another application on the merits (m). It is no excuse for 


q) Hill y. Rimell (IS-'H), 2 Jar. 45. 

b) Hammond v. Smith (1845), 15 L. J. (on.) 40; Paredea v, Lizardi (184G), 


9 Beav. 490, 

(c) Stargeon v. Honker (1847), 


1 De Q. & Sm. 484. In such a case there is no 


891 


juri^ictiun to question whether the jud^e, in granting the injunction, rightly 
or coriectiy exercised his discretion, having regiu-d to tho xnatciials before him 
{ibid.). 

d) Normanville v. Stanning (1853), 10 Hare, Appendix, xx. 

e) Bnrdett v. Hay (1863), 4 De O. J. & Sm. 41. 

'/) EllUon V. Bignold (1821), 2 Jao. & W. 603. 

Fort V. Bank of England (1840), 10 Sitn. 616. 
i) Jackson v. Cassidy (1841), 10 Sim. 326; Elsey y, Adams (1663), 4 Giff. 
This is not in accordance with the practice in the King’s Bench Division 
(see p. 280, ants) ; and in the Chancery Division tho court frequently gives leave 
to file affidavits after the motion is heard. For cases in which the matter is 
urgent, see ibid. 

, r») Hatch y. Borsleg (1835), 4 L. J, (OU.) 160 ; Brown v. Nswall (1837), 

2 My. & Cr. 558, 570 ; Vandergucht y. Ds Blaqniere (1638), 8 Smi. 315, 323 ; 
Hilton y. Oranvi/le {Lord) (1841), 4 Beav. 130; Hemphill y. M'Kenna (1842), 

3 Dr, & War. 183 ; Dease y. PlunJedt (1843), Drury temp. Sug. 255 ; CastelU v. Cook 
(1849), 7 Hare, 89, 94 ; Dalglish y. Jarvis (1850), 2 Mao. & G. 231, 243 ; IJarboUls 
V. Pooley (1869), 20 L. T. 436; Ross v. Buxion, [1888] W. N. 56; Bmjee y. UiU 
(1891), 64 L. T. 824 ; Schmitten v. Faulkst [1893] W. N. 64. An ex parts order 
may be discharged without formal notice being given by the defendant {Boyes 
V. Gdlt supra). 

{k) WinJdidon Local Board y. Croydon Rarol Sanitary Authority (1886), 32 
Ch, D. 421, 0. A, per North, J. 

(Q A,-G. y. Liverpool Corporation (1835), 1 My. & Or, 17 1, 210 i Hilton y, 
Q^nwMs (Lord)t supra ; Caatelli y. Cook, supra. 

(m) EUch V. Roch/ort (1849), 18 L. J. (CH.) 458. 
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FxBT VII. a party to say that he was not aware of the importance of the facts 

Disfolntlon which have not been brought to the notice of the court (n), or that 
of he had forgotten them (o), 

Iqjgnctioik The injunction will not, however, be dissolved unless the mis- 
representation or suppression was of such a character as to present 
to the court a case which was likely to procure the injunction, but 
which was in fact different from the case which really existed (p), 
Nor will the court deal so strictly with a party applying on notice, 
where his opponent does not appear, as with a party applying 
ea parte (q). 

The plaintiff need not state facts which are supposed to raise 
some point of law which is really unsustainable (?*). 

Failure to attend to be cross-examined (s), and delay in complying 
with an undertaking to amend the writ by adding a party as 
plaintiff (a), are also grounds for dissolution (1). 

Irregularities. An injunction may be aissolved because it has been irregularly 
granted (c), but the irregularity may be waived by the conduct of 
the parties (d). 
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631. Where an injunction has been granted against two or more 
persons, and one of them applies to disci jarge it, the order will 
be made only as to the party applying (e). 

If an order is made on motion and affidavit of service in the 
absence of parties, the court can in the order reserve liberty to the 
absent party to move to discharge the order (/). 

A defendant who has deliberately consented to an injunction will 
not be allowed afterwards to withdraw his consent merely because 
he subsequently discovers that he might have a good defence to the 
action (gi). 


(n) DalglUh v. Jarvit (1850), 2 Mao. & G. 231, 241. 

(o) Cliftvn y. Rohinscn (1853), 16 Bear. 355 ; but mere ignorance of what a 
paity might have known is not equivalent to concealment, so as to amount to 
improper conduct ( Semple y. London and Birmxnyliam Rail. Co. (1838), 1 By. & 
Oan. Cas. 480, 494). 

(p) Brown v. NewaU (1837), 2 My. ft Or. 558, 671; see Castdli y. Cjok 
(1849), 7 Hare, 89, 94. 

{q) Maclaren y. Stainton (1852), 16 Boay. 279. 

(t) Weaton y, Arnold (1873), 8 Oh. .\pp. 1084. 

’«) 0* Callaghan v. Bamad^ [1875] W. N. 37. 

See p. 272, anU. 

[hj l^nieh General Agency Corporation v. Spanish Corporation, Ltd., [1890] 
W.' N. 158 : see also Stevem y. Keating (1847), 2 Fh. 333, whore the injunction 
was dissolyea on the ground that the plaiutiff had not complied with the special 
directions upon which it was granted. 

(e) Sieudeing y. Behrens (1837), 2 My. ft Or. 581 ; Re Johnstme, Ev parte 
Ahrama (1884), 50 L. T. 184. 

(d) Davile v. FeaacX; (1740), Bam. (oH.) 25, 27; Travers v. Stafford (Lord) 
(1750), 2 Ves. Sen. 19 ; V^n y. Mortlock (1817), 2 Mer. 476 ; Olascotty, Lang 
(1838), 3 My. ft Or. 461 ; Biekford v. Bkewes (1839), 4 My. ft Or. 498 ; Bdl y. 
Hull and Selby Rail, Co. (1840), 1 By. ft Oan. Oas. 616; Jennings y. Brighton 
Interesting and OiUfaU Sewers Board (1872), 4 De G. J. ft Sm, 735, 747 ; tee 
Cardinall y. Molyneux (1861), 4 De G. F. ft J. 117, 123. 

(e) Brammll y. Halcomb (1836), 3 My. & Or. 737 

(/) Mapp y. Ekoek (1863), 22 L. J. (on.) 707. 

(y) Elsas y. Williams (1884), 54 L. J. (on.) 330, oZifer, however, in the oase of 
a mistake. As to mistake, see Ainsworth y. Wilding, [1896] 1 C&. 673 ; Wilding 



Part VII.— DissoLUlSIr op iNJUNcribH, 

632. When an action is dismissed, no order for dissolution of the 
injunction is necessary — the injunction imfao facto discharged as of 
course {h\ but the dismissal does not prevent the plaintiff from 
bringing another action for an injunction on a new (i) or altered Qc) 
state of circumstances. 


y. Sanderson, [1897] 2 Ch. 534, 0. A. ; and \phere counsel exceeds liis authority 
in agreeing to a compromise, see Neale v. Gordon Lennox, [1902] A. C. 465; 
title Basristers, Yol. II., pp. 398 et seg. 

Blennerhaaaett v. Scanlan (1826), 1 Hog. 363 ; v. Yates (1834), Coop. 

4emp. Brough. 498; Green v. lUdsford (1839), 2 Beav. 70. A suit does not 
become abated by the marriage, death, or bankruptcy, or devolution of estate 
by operation of law of any party (R. S. 0., Ord., 17, r. 2). Formerly the abate- 
ment of the suit did not dissolve an injunction ; see Ferrand v. i/uirnr (1838), 
4 My. & Or. 143, 147. 

(*) Liverpool Corporation y. Ohorlry Waterworlcs Co. (1852), 2 De Gl. M. Ac G. 
862, 0. A.; A.-G. v. Sheffield Goa Consumers Co. (1863), 3 De G. M. & 304, 

341, 0. A. 

(ff) Caatelli y. Cook (1849), 7 Hare, 89, 99 ; Liverpool Corporation v. ChorUy 
Waterworks Co., supra. 
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Inks and Innkeepers. 


PABT I. 
DeMtions. 

Oommon 

inns. 

Common 

innkoepor. 

Inn. 


Innkeeper. 


Innkeeper is 
a common 
innkeeper. 


Ose of house, 
not name, 
must be 
looked at. 


Part I.— Definitions. 

633. Common inns are instituted for passengers and wayfaring 
men (a), and a common innkeeper is a person who makes it his 
business to entertain them and provide lodging and necessaries for 
them (b). 

An inn may be described as a house where the traveller is 
furnished with everything for which he has occasion upon his 
way (c) ; or, again, as a house the owner of which holds out that he 
will receive all travellers and sojourners who are willing to pay a 
price adequate to the sort of accommodation provided, and who 
come in a situation in which they are fit to be received (d). In 
other words, an innkeeper is a person who receives travellers and 
provides lodging and necessaries for them and their horses and 
attendants, and employs servants for this purpose and for the 
protection of travellers lodging in bis inn and of their goods (a). 

An innkeeper is called a common innkeeper (/) because, within 
the limits of his liability to receive and entertain guests, he is 
equally bound to receive and entertain all persons, and is not entitled 
to pick and choose between them or to acci^pt certain persons as 
guests and refuse others (.q). 

In order to decide whether a house is an inn the use to which it 
is applied must be looked at, and not merely the name by which 
it is designated (h), so that the question whether a particular house 
is or is not an inn is always a question of fact (i). And though an 
inn frequently has stables annexed to it and Arming part of it, 
these are in no way a necessity towards constituting a bouse an 


(a) Caly^i Case (1584), 8 Co. Eep. 32 a; 1 Smith, L. 0., 11th ed., p. 119.^ The 
judgment of the court says (at p. 32 b), " !For the Latin word for an inn is 
diversorinm, because he that lodges there is quasi divertens ee a via; and, so 
diversoridum.*' 

(h) Bao. Abr., tit. Inns and Innkeepers (B), 6th ed., p. 660. 

(c) 2'hompson y. Lacy (1820), 3 B. & Aid. 283, Bayi-by, J., at p. 286. As 
to usages recoCTised among innkeepers as to hiring furniture etc., see title 
Custom and usages, Vol. X., p. 275. 

(d) Thompson v. Lacy^ supra, per Bbbt, J., at p. 287 ; and see Laimni v. 
Bichardy [1897] 1 Q. B. 641, 0. A., per Lord Esheh, M.B. 

(e) Luton v. Bigg (1691), Skin. 291. Hospitatoros ” (innkeepers) are those 
*'qni hospitia com' tenent ad hospitwdos homines ^r partes ubi hujusmodi 
hospitia existent transeuntes, et in eisdem hospitandis oorum bona et catalla 
infra hospitia ilia existential absque subtractioue seu amission e oustodire die 
ot nocte teuentur ” (Fits. Nat, Brqy. 94 b (9th ed.) (Hale’s Commentary has 
an English translation) ] > Caly^e Cass, supra; Alien y. Smith (1862), 12 0. B. 
(N. s.) 638 ; Orchard y. Bmh d) Co., [1898] 2 Q. B. 284, per Kennedy, J., at 
p. 288. 

(/) *'An innkeeper is called in the law communw hoepitator, the which 
signifies the nature of his office and employment ” {Luton y. Bigg, supra). 

(jg) Jjuton y. Bigg, supra, suh mm. ifetvtm y. Trigg (1691), 1 Show. 268, per 
Eyres, J., at p. 288 ; Barker y. Flint (1698), 12 Mod. Rep. 254 ; Imus y. Cotton 
(1701), 12 Mod. Rep. 472, per Holt, U.J., at p. 483 ; Browne y. Brandt, [1902] 
1 K. B. 696, per Lord Alverstone, O.J., at p. 698. As to remedies against 
innkeepers, see pp. 314, 322, post. 

ih) Thompson y. Laxy, supra; R. y. Bymer (1877), 2 Q. B. D. 136, C. C. B. 

(•) JoMs y. Osborn (1785), 2 Chit. 484; Lamond y. Biduxrd, euprai compare 
Broadwood y. Oranara (1854), 10 Ezoh. 417. 
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inn (Jc), Moreover, a house, called itself by the name of an inn, Pabt r 
may not be an inn, even though it is a house of public enter- Definitions, 
tainment {1 ) ; for every alehouse is not an inn (m). But if an inn Rehouse, 
is used for the common selling of ale, it is also an alehouse ; 
and if an alehouse lodges and entortains travellers, it is also 
an inn (m). 

A house, on the other hand, which calls itself a “ tavern and Tavern. 
coflFee-house ” may in fact bo an inn (n), although by a “ tavern ” 
is usually understood a house in which wines and other liquors are 
sold (o), and in which a table is furnished (p) ; and by a “ coffee- Coffee-houM. 
house ” is usually meant a house where such refreshment as tea 
and coffee are supplied (q), and neither a mere tavern (r) nor a 
mere coffee-house is an inn («). 

An “ hotel ” may be an inn (f), and no doubt is an inn in Hotel, 
most cases (a), and what is known as a ** temperance hotel ” may Temperance 
hotel. 

(A) Thompaon v. Lacy (1890), 3 B. & Aid. 283. 

(Z) Pidgeon v. Legge (1857), 21 J. P. 743 (case of a house where ale was 
0 old and a card was exposed m the window with the word “ beds ” upon it). * 

(m) 1 Burn’s Justice of the Pence and Parish Officer, Ist ed., p. 11 ; Pidgeon 
▼. Legge, eupra ; Anon. (1611), 1 Biilst. 109; Newton v. Trigg (1691), 1 
Show. 268. It must bo remembered, however, that the Alehouse Act, 1828 
(9 Geo. 4, c. 61) (now repealod); contained a definition of the word *‘inn ” which 
was entirely different from the common law meaning of the word. By s. 37 
{%bid.\ inn shall be deemed to include any inn, alehouse or victualling house, 
and the wo]^a * inn, alehouse, or victualling house | shall be deemed to include 
all houses in which shall be sold bv retail any excisable liquor to be di'uuk or 
consumed on the premises.” In the Licensing (Oonsolidation) Act, 1910 (10 
Edw. 7 & 1 Geo. 5, c. 21), the phrase licensed premises ” is used, and not the 
word “inn.” See title Intoxicating Liquors. 

(n) Thompson v. Lacy, supra; see Innkeepers’ Liability Act, 1863 (26 & 27 
Viet. c. 41), s. 4. 

(o) See Jacob’s Law Dictionary, voce “Tavern”; Willcock’s Laws 
remting to Inns etc. (1829), p. 18. In Wehh v. Fagotti Brothers (1898), 79 
L. T. 683, Chitty, L. J., said, at p. 684 : “ I agree that the worfs ' hotel ’ and 
* tavern ’ are undergoing a change in their meaning, there being temperance 
hotels and temperance taverns as well as houses for the sale of excisable 
liquors.” For a case of the use of the word “ tavern,” see stat. (1553) 7 Edw. 6, 
c. 5, s. 3 (now repealod). 

(p) Thompson v. Lacy, supra, per Baylbt, J., at p. 280. 

q) Ibid. ; and see Fitz y. Ties, [1893] 1 Ch. 77, (J. A. 

V) Thompson v. Lacy, supra. 

See Doe d. Pitt v. Laming (1814), 4 Camp. 73, 77. 

(t) Jones V. Oshom (1785), 2 Chit. 484. In this oase the declaration was 
against the “ keeper or a certain common and public hotel for the reception, 
lodging and entertainment of guests ” for the loss of a bank note. The 
defendant demurred, assigning that the said hotel or house was not averred to 
be a common and public inn nor within the custom of the realm as to innkeeTOrs. 

The court thought these objections were moie properly raised upon the trial, os 
the law must depend upon the facts of the case (see Broadwood v. Oranara 
(1854), 10 Exch. 417 ; see also Innkeepers’ Liability Act, 1863 (26 & 27 Viet. 

0 . 41), 8. 4, oud p. 305, post). 

(a) See, for example, Dixon v. Birch (1873), L. B. 8 Exch. 135 ; Medawar v. 

Grand Eatd Co., [1891] 2 Q. B. 11, 0. A.; Cunningham v. Philp (1896), 12 
T. L. B. 362 ; Lomond v. Richard, [1897] 1 Q. B. 541, 0. A. ; Orchard v. Bush 

Co., [1898] 2 Q. B. 284. In Lamond v. Richard, sumrf^ however. Lord 
Esbbb, M.B., said, at p. 645 : “ I think it is a question of fact what was the 
intentumofthose who carried on the business of the hotel. . . . I thinkitoj^nto 
argument that the large London hotels do not hold themselves out as reoeiving 
oostomen according to the oustom of England— at any rate such a matter 
would be a question of fact.” 
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pabt 1. 
Deflsttiong. 

IftesldentUl 

hotel. 


Private 

hotel. 

Boarding- 

house. 

Shop. 


Ilestaurant. 

Public-boose. 


be an inn just as \i7ell as an hotel in respect of which a licence is 
held for the sale of intoxicating liquor (6). On the other hand a 
'' residential hotel," where suites of apartments or single rooms are 
let to lodgers, who are also provided with food if they desire it, but 
in respect of which no licence is held for the sale of intoxicating 
liquors, and where no one other than a lodger is supplied with food, 
although it is for some purposes an hotel (c), is probably not an inn. 
A house used as a “ private hotel," that is to say for the recep< 
lion of persons who desire to go and live there (d), appears not to be 
an inn. So, too, the keeper of a boarding-house may for some pur- 
poses be an hotel-keeper (c), though clearly not keeping an inn. 
A place under the same roof as an hotel, but entirely separate 
from it, with a separate entrance and being in fact a mere shop in 
which spirits are sold across a counter is not an inn, even if the 
hotel itself be an inn (/). Nor is a mere restaurant an inn (g). 

A “public-house" may be an inn, but is not to be assumed 
to be one(h). As the term is ordinarily used, a public-house differs 
from an inn or hotel, in respect of which a licence is held for the 
sale of intoxicating liquors, in that the public-house does not 
provide for the reception of travellers dosirous of sleeping and 
staying there as guests (i). A “ private hotel " is not a public- 
house by reason merely of the sale of intoxicating liquors to 
guests and travellers staying in the house and to no other 
persons (A;). Ihe term public-house, however, is often used as 


(6) Cunningham v. Philip (1896), 12 T. L. B. 352. 

(c) Ite Chapman t Ex parte Whimey{l(i9i), 11 T, L. R. 92 ; $ub nmn. lie Chapman, 
Whiteley v. Haydon, 1 Mans. 415; Smtth v. Scott (1832), 9 Bing. 14 ; Ite Jonee, 
Ex parte Thame (1876), 3 Ch. D. 457, 0. A. 

(d) Devonshire (Duke) v. Simmons (1894), 11 T. L. R 62, per Stirling, J., at 

р. 53. Such a place would, no doubt , sometimes be called a " residential 
hotel,” or a “ private residential hotel.” 

(e) Gibson v. King (1842), 10 M. & W. 667, in which caRO the decision was 
under the words victuallers, keepers of inns, taverns, hotels, or coffee- 
houses” in the since repealed stat. (1825), 6 Qeo. 4, c. 16, relating to bank- 
ruptcy. lu deciding Smith v. Scott, supra, which turned upon the same 
words, TlNDAL, O.J., said, at p. 17 : “ It is clear that the word ' hotel * is not 
used in the sense of tho old word ' hostel,’ for that means what is no v 
termed an *inn,’ and as the woid ‘ inn ’ immediately precedes, it could scarcely 
have been intended to designate tho same thing by both. Tho modem word is 
introduced from the French, and rather implies a house to which people resort 
for lodgings, than the sort of entertainment procured only at an inn ” ; see 
also Ee Jones, Ex parte Thome (1876), 3 (Jb. I). 457, 0. A. ; Re Hughes, Ex 
parte Daniell (1843), 7 Jur. 334; King v. Simmonds (1848), 1 II. L. Cas. 754; 
and compare Scarborough v. Cosgrove, [1905] 2 K. B. 805, C. A. As to the 
position of a boarding-house ko^r, see also title Landlord and Tenant. 

(/) R. V. Rymer (1877), 2 Q. B. L. 136, 0. 0. B. 

(g) See XJltzen v. NicoU, [1894] 1 Q. B. 92. But see Orchard v. Bush Jb Co,, 
[1898] 2 Q. B. 284. 

(A) CoUis V. Sddm (1868), 37 L. J. (o. P.) 233, per Bovill, O.J., at p. 234 ; 
seecdso Pease v. Coats (1866), L. B. Z Eq. 688; and see Innkeepers’ Liability 
Act, 1863 (26 & 27 Viet. c. 41), s. 4. 

(t) Compare Inland Bevenue Act, 1880 (43 & 44 Viet. c. 20), s. 43 (4), where, 
however, the words used as to an inn or hotel are ” an inn or hotel for tho 
reception of guests and travellers desirous of dwelling therein.” 2he phrase 
“ public-house ” is often used as meaning a fully licensed house, that is, a 
house in respect of which a retail spirit licence is held ; and such a licence is 
now called a publican’s licence ; see Finance (1909-10) Act, 1910 (10 ISdw. 7|t 

с. ^1 B. 52, and title Inioxigatino Liquors. 

(it) Devonehire (Duke) v. Simmont, supra. 
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denoting a fnlly-licensed house (Z), that is, a house in respeot of Paak 
which a licence is held for the sale of spirits by retail for consump- BeflnillQiit; 
tion on the premises, in contradistinction to a house (sometimes ^ 
called a beer-house or a wine-house) in respect of which a licence iicenwd 
is held merely for the sale of beer or wine (m). « 

A victualling house appears to signify a house in which victuals frJm Ser- 
are sold to the public generally (n), and a confectioner who hotueor 
supplies refreshments in the way of luncheon keeps a victualling- wlne-hoow. 
house (o) ; but one who le’ts rooms to lodgers to whom alone he snp- victaalling- 
plies food and drink does not keep a victualling house, even though 
he also provides his lodgers* horses with stable room and hay (p). 

A mere victualling-house keeper appears not to be an innkeeper. 

The keeper of a lodging-house makes a previous contract for Lod^^ng- 
lodging for a set time, usually a week or a month, with each house keeper, 
lodger who comes (</), and does not hold himself out to receive all 
persons in the same way as an innkeeper does. A mere lodging- 
house-keeper, therefore, is not an innkeeper (r). 

Nor is the keeper of a boarding-houso an innkeeper («), but Boarding- 
whether a particular house is an inn or a boarding-house is* a housekeeper, 
question of fact (t). At a boarding-house a guest may have the use 
of certain rooms in common with others, his own bedroom, his 
board, and the attendance of servants in exchange for an agreed 
periodical payment (a), but this does not make the boarding house 
an inn. 

The word “ inn ” in the Innkeepers’ Liability Act, 1863, which statutory 
word in its ordinary signification has a more confined or a 
different meaning, means in that Act (except where the nature of ® “ 

the provision or the context of that Act excludes such construction) 
any hotel, inn, tavern, public-house, or other place of refreshment, 
the keeper of which is now by law responsible for the goods and 
property of his guests; and the word "innkeeper” means the and “Inn- 
keeper of any such placo (6). keeper." 


(Z) See Sealey v, Tandy, [1902] 1 K. B, 290, yer Lord Alvebstone, O.J., at 
p. 299. 

(m) See Beerhouse Act, 1830 (11. Qeo. 4 & 1 Will. 4, c. 64), s. 31 ; Peow ▼. 
Coats (1866), L. 11. 2 E(p 6S8. 

(n) See Jacob’s Law Dictionary, suh voce “ Victuals." 

(o) Be Nuttall, P. v. Sherrard (1888), 4 T. L. E. 640. 

Ip) Parkhouse v. Forster (1G99), 6 Mod. Eep. 427 ; S. 0. suh stem. Parker v. 
Flint (1698), 12 Mod. Rep. 254. 

(g) Thompson v. Lacy (1820), 3 B. & Aid. 283, per Best, J.,'at p. 287 ; Parker 
y. Flint (1698), Holt (k. B.), 366; Cunningham v. Philp (1896), 12 T. L. B. 352. 
Ab to lodgers, see titles Electioes, Vol. XII., pp. 168, 169; Laedlobd and 
Tenant. As to common lodging-houses, see title Public Uealth and Local 
Ai>mintbtbation. 

(r) Holder v. Soulby (1860), 8 C. B. (n. B.) 254; Parker v. Flint, supra; 
reported also Holt (K. b.), 366 ; S. C. sub nom. Parkhouse v. Forster supra. 

(tf) Bansey v. llichardson (1854), 3 E. & B. 144, per WionXMAN, J., at p. 155 ; 
Eovlder v. Soulby, supra, per'Esui, O.J., atp. 266 ; CunningJuim v. Philp, supra; 
Scarborough v. Cosgrove, [1905] 2 K. B. 805, 0. A. 

({Q Cunningham ▼. Philp, supra. For restrictive covenants as to boarding 
nouses, see title Landlobd and Tenant. 

(a) Dansey v. Bichardson, supra, per CoLEBlDOB, J., at p. 157. 

{h] Innkeepers* Liability Aot, 1863 (26 & 27 Yiot o. 41), s. 4. In ^te of 
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Inns and Innkeepebs. 


Fart I. 
Deflnltlone. 

Anyone mny 
keep an Inn. 


Liability of 
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to receive 
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The keeping of an inn is not a franchise, and anyone may 
keep an inn without any licence permitting him to do so (c), and 
may also erect a sign before his door without licence, if he likes to 
do so (d). But an innkeeper by opening his house as an inn offers 
it to the use of the public as such, and thereupon the common law 
imposes on him certain duties and gives him certain rights (e). 


Part II. — Liabilities of Innkeepers. 

Shot. 1. — To Receive and Entertain Quest. 

SuB'Seot. 1 . — Extent cf LiahiUty. 

634. An innkeeper is bound by the common law or custom of 
the realm (/) to receive ig), and lodge Qi) in his inn all comers (i) 


muoli verbiage, this ia merely a definition identical with the common law 
meaning of an inn; see p. 302, cinfe, and compare title Inuabited Hovsb 
Duty, pp. 185, 186. arUe. 

(c) Bao. Abr., tit. Inns and Innkeepers (A.); Ji. v. (1623), 2 Boll. 

Ilep. 345 (the name of this case is givon in 3 Burr., at p. 1501); Besolu- 
tion of the judges (1624), Hut. 99 ; 2 Boll. Abr. 84. In Hut. 99, it is said 
that Taitfield, G.B., thought that inns wore licensed first and originally by 
the justices in eyre, but nothing could be shown to that purpose. But all 
the justices disagre^, and Lea, O.J., said that there was not any such thing in 
eyre, but because aliens were abused in the inns it was upon comj)laint thereof 
provided that they should be well lodged, and inns were assigned to them by 
justices in eyre. 

(d) A sign is in no way essential to the koopins of an inn, though it is evidence 
thereof (^Parker v. Flint (1698), 12 Mod. Hep. 254), To pull down a sim appears 
to be evidence that the house is no longer an inn, but if after pulling down 
the sign the house is still usod for lecoiving and entertaining truvellors it is 
just as much an inn os if it had a sign (i2. v. Collina, supra). 

Medawar v. Orand Hotel Ob., [1891] 2 Q. B. 11, 0. A., per Lord Esheb, 
M.B., at pp. 19, 20. As to the duties of an innkeeper, see t7i/ra ; and as to his 
rights, see pp. 310, 323 et eeq.,i709t. 

{/) IV/iite’e Case (1558), Dyer, 158 b ; Warbrook v. Grijjiin (1609), 2 Brownl. 
254; Dansey v. Rkhardeon (1854), 3 E. & B. 144, per OoLERiDOE, J., at p. 159 , 
Medawar v. Grand Hotel Co., supra, per Lord Esheb, M.B., at p. 19; Rtdnns 
Jk Co. V. Gray, [1895] 2 Q. B. 501, 0. A, Lord Esheb, M.B., at p. 503 ; 
Lamond v. Rivard, [1897] 1 Q. B 641, C. A, per Lord Esheb, M.B., 
at p. 545. 

(9) Lane v. Cotton (1701), 12 Mod. Bep. 472, per Lord Holt, C.J., at p. 483; 
York V. Grindstone (1704), 1 Salk. 388 ; Kirlman v. Shaweross (1794), 6 Term 
Bop. 14, 17 ; Thompson v. Lacy (1820), 3 B. & Aid. 283, per Bayley, J., at 
p. 287 ; R. V. Ivens (1835), 7 0. & P. 213 ; Scarfe v. Morgan (1838), 4 M. & W. 
270, 275; Hawthorn v. Hammond (1844), 1 Oar. & Eir. 404; Dansey v. 
Richardson, sujrra, per Colebidqe, J., at p. 159; Robins A Co. v. Chray, supra, 
per Lord Esheb, M.B., at p. 504 ; and see R. v. Rymer (1877), 2 B. D. 
136, 0. C. B.; 1 Hawk. P. 0. (by Ourwood)7l4; Gordon v. fl»76er (1890), 25 
a B. D. 491. 

(A) An<m. (1503), EeiL 50; Anon. (1460), Y. B. 89 Hen. 6, fo. 18, cited 
Bro. Abr., tit. Action but le case, pi. 76, per Moyle, J. ; R. v. OoUiiu, supra; 
Newton V. Trigg (1691), 1 Show. 268, per Eyres, J., at p. 268 ; B-urgess v. 
Clements (1816), 4 M. & S. 306; Thompson v. Lacy, supra, at p. 287; R. v. 
Ivens (1835), 7 0. & P. 213, per Oolebioob, J., at p. 216; B. v. J^mer, 
supra ; Lamond v. Richard, supra, per Lord Esheb, M.B.t at p. 545 ; 1 Hawk. 
P, 0. (by Ounrood) 714. 

(s) Newton v. Tr^g, suprOf per Btubs, J., at p. 268 ; Lane v. Cotton, supra, 
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who are travellers and to entertain them(0 at reasonable 
prices (m) without any special (n) or previous (o) contract, unless be To Becelvs 
has some reasonable ground of refusal (p), and Bllte^ 

In addition to his obligation to receive and entertain a traveller, tain Quest, 
an innkeeper is bound to receive (q) in the stables kept with the Liability 
inn (r), and to feed (s) with reasonable provender in his inn (t), a to reoeiw 
traveller’s horse, and to receive his carriagb (a), and also all goods 
with which a person ordinarily travels (b), or which are his carriago. 
luggage (c), whether in fact belonging to the traveller or not (d). It 
seems that the innkeeper is bound to receive all goods brought 
with him by a traveller, unless there is some reason to the contrary 
in the exceptional character of the things brought (e). At any rate 

per Lord Holt, O.J., at p. 483; Kirhman v. jSAatucma (1794), 6 Term Bep. 

14, per Lord Kenyon, O.J., at p. 17; R. r. Ivens (1835), 7 0. & P. 213, per 
Goleridoe, J., at p. 219; Hawthorn 'r. Hammond (1844), 1 Car. & Kir. 404, 
per Parke, B., at p. 407 ; Johnaon ▼. Midland Rail, Co. (1849), 4 Exch. 367, 
per Parke, B., at pp. 372, 373 ; Browne ▼. Brandt, [1902] 1 K. B. 696, per Lord 
Alverstonb, C.J., at p. 698. 

(Aj) Grimeton v. An Innheeper (1627), Het.49; Newton v. Trigg (1691), 1 ShoV. 

268, per Holt, 0. J., at p. 269 ; R. v. LuelUn (1701), 12 Mod. B,op. 445 ; R. v. 

Rymer (1877), 2 Q. B, D. 136, 0. 0. E. ; Lamond v. Richard, [1897] 1 Q. B. 

541, 0. A., per Tiord Esher, M.E., at p. 545; Sealey v. Tandy, h902J 1 K. B. 

296; and boo Ihdgcon v. Legge (1857), 21 J. P. 743, per Watson, B., at p. 744. 

(?) Parher v. Flint (1698), 12 Mod. Eep. 254; York v. Orindetone (1701), 1 
Salk. 388 ; Thompson v. Lacy (1820), 3 B. & Aid. 283, 287 ; R. v. Rymer (1877), 

2 Q. B. T). 136, G. 0. B. ; Gordon v. Sdher (1890), 25 Q. B. D. 491 ; and see 
. ..V *on V. Trigg, supjra, per Hour, O.J., at p. 269; 1 Hawk. P. 0, (by Curwood) 

(m) Crisp v. Pratt (1639), Cro. Oar. 549; Parker v. Flint, supra; Kirkman ▼. 

Shnwcross, supra, per Lord Kenyon, O.J., at p. 17; Thompson v. Lacy, supra; 
and Boe declaration in Stanyon v. Davis (1^4), 6 Mod. Bep. 223. 

(n) Saunders v. Plummer (1662), 0. Bridg. 223; Thompson v. Lacy, supra. 

(o) Parker v. Flint, supra. 

(/i) White's Case (1558), Dyer, 158 b; Bennett v. Mellor (1793), 5 Term Eep. 

273, per Grose, J., at p. 276 ; cited in note to York v. Orindstme (1704), 1 Salk. 

(6t.h ed.) 388 ; Pidgeon v. Legge, supra, per Bramwell, B., at p. 744; Gordon v. 

Silber (1890), 25 Q. B. D. 491 ; Medawar v. Grand Hotel Co., [1891] 2 Q. B. 11, 

0. A., per Lord Esher, M.B., at p. 20 ; Browne v. Brandt, supra'; and see 
Lovett V. Hobbs (1680), 2 Show. 127. 

(j) Saunders v. Plummer, supra; Scar/e v. Morgan (1838), 4 M. & W. 270, 

275 ; Midliner v. Florence (1878), 3 Q. B. D. 484, 0. A., per Cotton, L.J., 
at p. 493. 

(r) See form of indictment in R. v. Jvens, supra, and p. 312, It would 
seem that where no stables are kept with the inn (as in Thompson v. Lacy, supra) 
an innkeeper rs not bound to rocoive a guest’s horse any more than if the stoblee 
were full. 

(«) Soarft V. Morgan, supra, at p. 275. 
h) Stanyon v. Davis, supra. 

(oj Turrillv. Crawley (1849), 13 Q. B. 197, per OoLERiDOB, JT., at p. 202; 

Mulliner v. Florence, supra, per Cotton, L J., at p. 493. 

(ft) Broadwood v. Oranara (1854), 10 Exch. 417, per Paree, B., at p, 423 ; 

Gordon v. Silber, supra. 

(e) Robins A Co. v. Gray, [1695] 2 Q. B. 601, 0. A., per Lord Esher, M.B., 
at p. 504. 

(a) Robins Oo. v. Gray, supra. 

(e) Robins & Co. v. Gray, supra, per Tjord Esher, M.B., at p. 504 ; ThrefalM 
V. Borwick (1676), L. B. 10 Q. B. 210, Ex. Ch., where Lord Coleridge, C.J., 
said; at p. 212 : ^*1 may saytiiat Ishouldbe inclined to agree if a guest brougl^b 
a pnao mth him for his own omiuement that, according to the adyanoed 
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he is bound to receive all goods which by his public profession he 
engages to receive (/). 

But an innkeeper is not bound to put trust in his guest for 
payment, and may therefore demand payment of a reasonable sum 
in advance and if a traveller wishes to insist upon his right to 
be received he must tender a reasonable sum unless the circum- 
stances are such that the question of credit is not a matter weighing 
with the innkeeper {h). 

635. As the law gives a right to enter a common inn, if a person 
entering the inn commits a trespass, such as carrying away anything, 
be is a trespasser ah initio^ but no act of omission can be a trespass, 
and therefore a refusal to pay for food or drink supplied by an 
innkeeper cannot make the guest a trespasser (i). 

636. The obligation to receive and entertain guests is, moreover, 
confined to innkeepers, that is to say, persons who keep inns 
properly so called (/c), no such obligation resting upon the keeper 
of a mere lodging-house (Z), or a mere boarding-house (m), or a 
mere alehouse ( 71 ) • 


usages of society, the innkeeper might well be held to bo bound to incoive it, 
if he has room for it. But it is quite unnecessary to decide that question.” 

(/) liroadwood v. Qranara (1864), 10 Exch. 417, fer Parke, B., at p. 423, 

\g) Anon. (IIG('), Y. B. 39 Hen. 6, fo. 18, cited Bro. Abr., tit. Action sur le 
case, pi. 70, jW Banby. J. ; v. Caj>el (1494), Y. B. 10 Hen. 7, fo. 7, per 
Hussey, C.J., at fo. 8; Vinchon't Caae (1011), 9 Co. Kep. 87 ; MulUnerv. Florence 
(1878), 3 Q. B. D. 481, 0. A., per Bbamwell, L.J., at p.488; and see Tltompaon 
V. Lcucy (1820), 3 B. & Aid. 283, per Batley, J., at p. 287, who said, "he 
is bound to receive all persons who are capable of paying a reasonable com- 
pensation for the accommodation provided.*’ 

(Ii) R. V. Ivens (1836), 7 C. & P. 213. CoLERinoE, J., in summing up to the 
jury, said, at p. 220 : " With respect to the non-tender of money by the prose- 
cutor it is now a custom so universal with innkeepers to trust that a person 
will pay before ho loaves an inn that it caunot be necessary for a guest to tender 
money beforo he goes into an inn ; indeed, in the present case no objection was 
made that [the traveller] did not make a tender ; and they did not even insinuate 
that he could not pay for whatever entertainment might be provided to him. 
I think, therefore, that it cannot be set up as a defence.” As to ^e offence 
under the Debtors Act, 1869 (32 & 33 Vict. c. 62), s. 13 (1), of cbtaining food 
in an eating-house without payi^ for it,* see title Bakkruftcv and iNaoL- 
VENCY, Vol. 11., p. 360, note (in. this offence an intention to defraud is 
essential (B. 7 . Muirhead (1908), 26 T. L. B. 88, 0. C. A.). 

( l ) Six Carpenters' Case (1610), 8 Co, Bep. 146 a ; 1 Smitn, L. 0., 11th ed. p. 132. 
This case was decided at a time when the distinction between an inn and a mere 
tavern was pot clearly recognised, any more than the distinction between a 
traveller and a guest who was not a traveller. See also title Tresfasb. 

(As) Bealey v. Tandy, [1902] 1 £. B. 296. A similar kind of obb'gation to shoe 
a horse seems at one time to nave attached to the trade of a shoeing^smi^; see 
Awm. (1603), Keil. 60 ; Lane v. Cotton (1701), 12 Mod. Rep. 472, 484 ; Parsons v. 
Oinqell (1847), 4 C. B. 646,666, note (a) ; Johnson v. Midland Rail. Co. (1849), 
4 Exch. 367, 372, 373. 

(/) Parker V. Flint (1698), 12 Mod. Bep. 264: "The verdict finds he let 
lodgings only, which shows him not compellable to entertain anybody and that 
none could come there without a previous contract ; that he was not bound to 
■ell at reasonable rates, or to protect his guests.” 

(m) Dansey v. Rwhardson (1854), 3 E. & B. 144, per OoLBRlDaE, J., at p. 169 ; 
" In the case of an innkeeper there is^ in the absence of any lawful excuse, a neaes- 
sitv to receive me which does not exist in regard to (Be boarding-house keeper,” 

(n) Pidgeon v. Legge (1867), 21 J. P. 743; Sed^ V. Tandy, supra, per Lfod 
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637. An innkeeper is not bound to receive or provide for anyone 
^s'ho is not a traveller (o). Whether a person is a traveller seems 
to be a question of fact in each case (p). 

Whether the capacity in which a person goes to an inn is that of 
a traveller is also a question of fact (g), and if a person who has 
gone to an inn in the capacity of a traveller stays at the inn for a 
considerable period it is a further question of fact bow long ho 
retains the character of a traveller so that the innkeeper is bound 
to allow him to remain (r). Mere length of stay is not conclusive, 
but is one of the circumstances to be taken into consideration (s). 
If a guest has ceased to be a traveller and has become a mero 
lodger or boarder, the innkeeper may refuse to lodge or enter- 
tain him any longer and may turn him out after reasonable 
notice (a). 

It seems that an innkeeper is bound to receive the horse of a 
traveller although the traveller does not himself want lodging or 


Alvehstone, C.J., at p. 299: “This house was not an inn, but only a public 
house, a fully licenced house.” ]3nt in A. -6*. v. Capel (1494), T. B. 10 Ken. 7, 
fo. 8, Hussey, C. J., said that a ‘‘ victualler ” will be compelled to sell his victual 
if the purchaser has tendered him ready payment, otherwise not. Quod Bktait 
affirmavit. And in Anon. (1460), Y. B. 39 Hon. 6, fo. 18, cited in Bro. Abr., 
tit Action sur le case, pi. 76, it is said: “It is decided by Moyle, J., if an 
innkeeper refuses to lodge me I shall have an action on the case and the same 
law if a victualler rufusos to give me victuals.” 

(o) R. V. Lvdlm (1701), 12 Mod. Eep. 445; R. v. Rymer (1877), 2 Q. B. D. 
1 36, 0. 0. E. ; Staley v. Tandy, [1902] 1 K. B. 296 ; and see Lamond v. 
Richard, [1897] 1 Q. B. 541, 0. A., per Chittt, L.J., at p. 648: “The custom 
of England does not extend to persons who are in an inn as lodgers or 
boarders.” 

(p) R. V. Rymer, eupra. In this case the prosecutor lived in o town 
within twelve hundred yards of the place whoi-e ho demanded to he pro- 
vided with refreshment, and was merely walking about the town for his 
own recreation and amusement. Kelly, C.B., said that the prosecutor was 
in no sense a tiaveller. But in Orchard v. Rush A Co., [1898] 2 Q. B. 284, 
Kennedy, J., said, at p. 289 : “Looking at the reason of the tMng, I should 
have thought that any person, who was neither an inhabitant of the house nor 
a private guest of the innkeeper or his family, but who came into the house as 
ft guest to get such accommodation as it afforded and he was willing to pay for 
it, was a traveller. It does not seem to make any difference whether his 

I 'oumey be a long or a short one.” In Pidgeon v. Legge (1857), 21 J. P. 743, 
Lowever, Watson, B., said, at p. 744: “Even although it were an inn, the 
plaintifi was not there as a traveller, but was using it as an alehouse. A 
house may be an inn lor the accommodation of travellers, and it may 
also be an alehouse.” As to the cases in which a person is a guost, see p. 318, 
JKUt. 

Lamond v. Richard, eupra, per Lord Esxieb, M.E , at pp. 545, 646. 

(r) Ibid. 

(«) Lamond v. Richard, eupra, per Lord Esiieb, hl.B., at p.’o' 16 . It was said 
by D OUBBIDOE, J., m Onlielm'a Case (1625), Lat. 88 : “According to the old 
law a traveller was so called tho first day, because it is not^ known why he 
oomes; the second day ho is called a //07m tiinde; and the third day a menial 
servant ; and according to the aforesaid articles an innkeeper was responsible 
for him, as his servant, in the leet.” In Harland'e Cnae (1641), Clay. 97, it was 
ruled that Oalyda Coat (1584), 8 Co. Rep. 32 a, is not law in limituig a guest 
to three days, and it was held that soldiers who had been fourteen days at an 
inn were guests. 

(ft) Lamond v. Richard, aiupra. 
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SBOT. 1. entertainment at the inn (b), but that the rule is different with 
To Beoelve regard to the goods of a traveller (c). 

and Buter Apparently an innkeeper is bound to receive^ if he has 
tain Guest, accommodation for it, a dog which a traveller brings with him, 
Traveiicr’B though he is not bound to receive it into the house (d), at any rate 
dog. if he is willing to put it up in a stable or outhouse (e). 

No right to 638. A traveller, although entitled to reasonable and proper 
accommodation, is not entitled to insist on a particular apart- 
ment (/), and if a guest annoys other guests in a particular room 
and refuses on request by the innkeeper to leave that room, the 
innkeeper may use such force as is necessary to remove such guest 
therefrom {g). 

The reasonableness or fitness of accommodation provided is a 
question of fact for the jury (h). 

An innkeeper is not bound to find showrooms for his guest, but 
only convenient lodging rooms and lodging (i). Nor is he bound 
to provide a guest with post-horses even though he in fact keeps 
post-horses for hire (A:), nor, apparently, to supply clothes or wearing 
apparel (1). 

639. The fact that the inn is full is a reasonable ground for 
refusal to provide a traveller with shelter and accommodation for 
the night (m). So is the fact that all the bedrooms in the inn are 
full, even if a public room is unoccupied and the traveller demands 
to be allowed to pass the night there (n). 

The fact that a traveller insists upon bringing a dog with him 
into an inn may be reasonable ground for refusal to provide him 
with refreshment (o ) ; and it is a sufficient ground for refusal to 


Right to 
reftisa 

accommoda- 

tion. 


JJ) York ▼. QriruUtone (1704), 1 Salk. 388, where the majority of the court 
held that the jilaintiff was a ^est by leaving his horse^ although he never went 
into the inn himself, as mucn as if he had stayed himself, but said it would 
have been otherwise if ho had left a trunk or dead thing (Lane v. Gottvn 
(1701), 12 Mod. Bep. 472, 480; see also Dr(^e v. Thaire fl626), Lat 126). 

(c) See Lano v. Cotton, supm, at p. 480 ; York y. Qrinaetone, aupra. 

Id) H. V. Bymer (1877), 2 Q. B. D. 136, C. 0. E. 

(e) B. y. Byrner^ supra, per KeUiT, C.B., at p* 140 ; but MAinsTT, J.,at p. HU 
was of opinion that ** a guest cannot under any ciroumstances insist on bringing 
a dog into any room or place in an inn where other guests are.” 

Fell V. Knight (1841), 8 M. & W. 269 (where the traveller desired to sit 
up all night and claimed to have a room upstairs for that purpose, the 
innkeeper o£fei;ing him one downstairs); Scrivenor v* Heed (1858), 6 W. B. 
603. 

(o) Scrivfnor v. Seed, mpra, 

Ui) 1 Slarkie, Law of Evidence, 2nd ed., p. 446. 

(t) Burgm v. Clements (1816), 4 M. & 8. 306, per Lord Ellbnborouoh, O.J., 
B. 310. 

k) Dvcaa v. Hidee (1816), 1 Stark. 247. 

,{) See Anon. (1619), 2 BolL Bep. 79 ; Boc. Abr., tit. Inns and Inn- 
keepers (C.). 

(m) Lane v. Cotton, supra, at p. 484 ; Cordon v. Siller (1890), 25 Q. B. D. 491 ; 
Mcdawar v. Grand Hotd Co., [1891] 2 Q. B. 11, 0. A, per Lord Esher, M.B., 
at p. 20; Browne v. Brandi, [1902] 1 £. B. 696; and see Whitde Case (1658), 
Dyer, 188 b. 

(n) Browne v. Brandi, supra. 

(o) B, V. Bymer, aupra. 
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receive a traveller that he is drunk or behaves improperly (p), or 
that he is not in a fit condition to be in the house (g). 

But the arrival of a traveller at a late hour (r), or upon a 
Sunday (r), or the fact that he wishes to sit up all night (s), or his 
refusal to inform the innkeeper of his name and abode (t), is not a 
sufficient ground for refusal to receive him.. 

Nor does a traveller’s illness appear to be a sufficient ground 
for refusing to receive him, even perhaps, so far as the common 
law is concerned, if he is suffering from an infectious disease (a) ; 
but a person who is suffering from a dangerous infectious dis- 
order (b), and is without proper lodging and accommodation, may, 
in certain circumstances and with certain formalities, be 
removed to a hospital or place for the reception of the sick at the 
cost of the local authority (c), and any person who while suffering 
from a dangerous infectious disorder wilfully exposes himself without 
proper precautions against spreading the disorder in (amongst 
other places) an inn, or, being in charge of any person so suffer- 
ing, BO exposes such sufferer, is liable to a penalty not exceed- 
ing £5 (d). 

Any person who knowingly lets for hire any house, room, or 
part of a house in which any person has been suffering from any 
dangerous infectious disorder, without having such house, room, or 
part of a house, and all articles therein liable to retain infection, 
disinfected to the satisfaction of a legally qualified medical prac- 
titioner (e) as testified by a certificate signed by him, is liable to a 
penalty not exceeding £20, and for the purpose of this provision the 
keeper of an inn is deemed to let for hire part of a house to any 
person admitted as a guest into such inn(/). 


(jb) 22. V. Ivens (1835), 7 0. & P. 213; Ilawthwn v. Hammond (184^, 1 
Car. & Kir. 404, per Faiike, B., at p. 407 ; Thompson v. McKenzie, [1908] 1 K.B, 
006 907. 

(j) Pidgeon v. Legge (1857), 21 J. P. 743, per Bbamwxll, B., at p. 744. This 
VOS a case of a ohimney sweep in his working clothes, and Pollock, O.B.. 
said: *'The view that he was in an unfit state to bo in an alehouse was 
acquiesced in by the jury and adopted by the plaintiff’s (the ohinmey sweep’s) 
counsel.” Compare B. v. Sj^ague (1899), 63 J. P. 233, whore an innkeeper 
refused to serve a lady in rational ” dress in the coffee room, but offered to serve 
her in the bar parlour, and it was held at quarter sessions he might do so. 

(r) B. V. Ivene, supra. As to closing hours of licensed premises, see title 
Intoxicating Liqvoub ; and compare title Faotobieb and Shops, Vol. XIV,, 

p. 611. 

! a) FeU V. Knight (1841), 8 M. & W. 269, per Aldzbson, B., at p. 273. 
t) B. V. Ivens, supra. 

a) See 22. v. LueUin (1701), 12 Mod. Bep. 446. 

b) For a definition of “ infectious disease” under the Infectious Disease 
(Notification) Act, 1889 (52 & 63 Viet. o. 72), see ss. 6, 7 of that Act ; and see 
generally, titles Animals, Yol. I., pp. 419 et seq. ; Public Health and Local 
Administration. 

(e) Public Health Act, 1876 (38 & 89 Yict o. 66), ss. 124, 126; see title 
Public Health and Local Administration 
(d) Public Health Act, 1876 (38 '& 39 Yict. o. 66), s. 120 ; and see title 
PuBUO Health and Local Administration. 

(e) See the Medical Act, (21 A 22 Yict o. 90), s. 34, and the Medical Act, 
1886 (49 A 60 Yict. o. 48), s. 27. 

(/) PubUc Health Act, 1876 (38 A 39 Yict. o. 66), 8. 128 ; and tee title 
Public Health and Local Administration. 
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Inns and Innkebpers. 

Bub-Sbot. 2 . — Fenalties far Refusal, 

(i.) Action. 

640. If an innkeeper refuses without lawful excuse to receive, 
lodge, or entertain a traveller, an action ig) on the case (Ji) will lie 
against him at the suit of the traveller. 

The claim should bo against the defendant as a common 
innkeeper (i) without alleging any authority in the plaintiff to 
go to the inn (/c), as the action is not an action for breach of 
contract (/). 

Similarly an action will lie against an innkeeper for refusing to 
receive the horse of a traveller {m). 

(ii.) Indictment. 

641. If an innkeeper refuses without lawful excuse to receive, 
lodge, or entertain a traveller, he is also liable to indictment {n ) ; 
but it is essential that the indictment should allege that the person 
refused was a traveller (o). 

Proof of tender of a reasonable sum for the accommodation 
required will be necessary unless the circumstances are such as to 


(g) Parker v. Flint (IG<J8), 12 Mod. Rep. 254; liennHts. Mellor (1793), 6 
Teim R«p. 273, per Buller. J., atp. 275; Fell v. KntglU (1841), 8 M. & W. 
2e9 ; Anon. (14G5), Y. B. 5 Kdw. 4, fo. 2 ; Anon. ^460), Y. B. 39 Heu. 6, fo. 18, 
cited Bro. Abr., tit. Action sur le case, pi. 7G; Lane v. Cotton (1701), 12 Mod. 
Bep. 472, 484 ; 1 Hawk. P. C. (by Curwood) 714. 

J/t) Anon. (1503), Keil. 50 ; It. v. CoUnis (162.’]), 2 Boll. Rep. 345 (the name of 
this case is given in 3 Buir. at p. 1501); Ifaivtlutrn v. Hammond (1844), 1 Cor. 
& Kir. 404 ; Johnsmi v. Midland Rad. Co. (1849), 4 £xch. 367, per Pauke, B., at 
p. 373 ; and see Parsons v. Qmgell (1847), 4 C. B. 545, 555, note (a) ; Jackson v. 
Royers (1683), 2 Show. 327. It was said by all the judges in Anon. (1465), 
Y. B. 6 Edw. 4, fo. 2, that the remedy was not by action but by complaint to 
the ruler of the vill. The contrary, however, was Huid ohder in argument iu R. 
V. Chester {Dishov) (1409), Y. B. 14 Ifen. 7, fo. 21, at fo. 22. Upon complaint 
to the ruler of tne vill, it was said that the constable would comvel the inn- 
keeper to receive the traveller, but it seems doubtful whether a constable has 
any power to compol an innkeeper except by bringing an indiclment against 
him. See on this subject Anon. (1503), Keil. 60, note (a); Newton v. Trigg 

M , 1 Show. 2G8, per Eyres, J., at p. 268 ; Anon. (1460), Y. B. 39 Hen. 6, 
1 , 19, cited Bro. Abr., lit. Action sur le case, pi. 76; Anon. (1465), Y. B. 
5 Edw. 4, fo. 2, cited Bro. Abr., tit. Action sur le case, pi. 92 ; 1 Hawk. F. 0. 
(by Curwood) "TH. 

(») R. V. Collins, supra; Parker y. Flint, supra ; and an action shall lie against 
him in default, not by the name of hospxtat, but of com' hospxtai. Poms of 
counts ore given in Fell v. Knight, supra ; Ilaxvthorn y. Hammond, supra ; 
Biillen and Leake, Precedents of Pleading, 3rd ed., p. 343. 

Oe) R. y. Co! tins, supra, 

{Vf Anm. (1503), Keil. 50; and set Uamders y. Plummer (1662), 0. Bi-idg. 
223. 


(?n) Saunders v. Plummer, supra. 

(n) R. y. Ivens (1836), 7 0. & P. 213, where form is set out; R. y. Rymer 
(1877), 2 Q. B. D. 136, 0. 0. B. (indictment at sessions) ; 1 Hawk. P. 0. (by 
CuTwood) 714; and see R. y. ZueZftn (1701), 12 Mod. Bep. 445; and see title 
Criminal Law and Procedure, Yol. IX., pp. 329, 556. 

(o) li, y. LueUin, supra ; and see B. y.Rymer, suprm^ 
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\ 

Bhow that the innkeeper waived a tender, or circumstances are 
proved which make a tender unnece 8 Bar 3 ’(p). ToBeiM^ 

An innkeeper is also indictable if he take excessive prices (q), tSnSwSt 

Sect. 2 . — In respect of Personal Safety of Guest, 

Sub-Sbct. I, ’—Extent of Hahility. 

642. It is the duty of an innkeeper to take reasonable care of Liability for 
the persons of his guests, so that they should not be injured by 
anything happening to them through his negligence while they are Jiegu.*’ 
his guests (r). But apart from negligence, there is no absolute 
liability cast upon him to insure the personal safety of his guests 
as there is with respect to the safety of their goods ; so that if a 
guest is beaten in an inn the innkeeper is not liable, as his duty 
with regard to safekeeping extends to the goods and chattels, and 
not to the person of his guest (s). 

A guest for this purpose is one who goes upon business which Who Is • 
concerns the innkeeper and upon his invitation, express or implied, 
and does not include persons who go as mere volunteers, or licensees, 
or persons in common language called guests, or servants, or per- 
sons whose employment is such that danger may be considered to 
be bargained for (/) ; the distinction being between the case of a 
visitor, who must take care of himself, and of a customer who, as 
one of the public, is invited for the purposes of business carried on 
by tho innkeeper (u). 

Thus a visitor staying at an inn upon the invitation of the 
innkeeper has no cause of action when injured in opening a 
door leading out of the inn, which has been left in a dangerous 
condition (&). 

{p) Anon. (HGO), Y. B. 39 Hon. 6, fos. 18, 19, cited Bi*o. Abr, tit. Action but 
le case, pi. 7U, ver Danuy, J. ; A.-G. v. Cnpel (H94), Y. B. 10 lEcn. 7, fo. 7, 
per Hussey, O.J., at fo. 8 ; P\nclion'9 Gaae (1011), 9 Co. Eep. 80 h; It. y Ivera 
(1835), 7 C. & P. 213. 

(q) Crisp y. Pratt (1639), Cro. Car. 549; ** An innkeeper does notaellby con- 
tract, but delivers goods to his guests as they requiio; and if ho takes an 
ezeesBive price he may be indict^” {Luton y. Bnjg (1091), Skin. 291); Bac. 

Abr., tit. Inns and Innkeepers (C.), 2 ; see Johnson's Case (1021), Cro. Jac. 610; 

Newton v. Triffg (1691), Carth. 149, 150. 

(r) Sandys v. Florence (1878), 47 L. J. (Q. B.) 598, jer Lindley, J., at p. 600 ; 

Tndermaur v. Dames (1866), 35 L. J. (o. r.) 184, per Willes, J., at p. 189. As 
to negligence generally, soe title NEOuaEircE. 

(s) Calye's Com (1584), 8 Co. Rep. 32 a; Sandys v. Florence, supra, per 
Limdley, j., at p. 600; and compare Readhead y. Midland Rail. Co. (1869), 

L. B. 4 a B. 379, 382, 386, Ex. Gh. 

(t) Indermaur y. Dames, supra, at p. 190. 

(a) Indermaur v. Damss, supra, at p. 189; Southcofs y. Stanley (1856), 1 
H. & N. 247 ; Collis v. Sdden (1868), L. R. 3 C. P. 495 (case of a 
chandelier falling); Sandys v. Florence, supra (onse of a cfnling falling); 

Duckes y. Strong (1902), May, 0. A. (unreportod) (case of a chimney falling and 
injuring guest). 

(5) Southcote y. Stanly, eupra, as reported in 25 L. J. (ex.) 389. This seems 
to M the main point of the decisiou in this case, Pollock, C.B., saying, at 

£ . 340: **A11 are saiUng in one boat and in effect members of one f^Uv.” 

at Aldebson, B., said, at p. 340 : " As in this case it is consistent that the 
actual negligence was the negligence of a servant, the master is not responedble. 

But I am not prepared to say the person ootually oausing the ne^genoe, 
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The general duty of an innkeeper to take proper care for the 
safety of his guests does not extend to every room in his house, at 
nil hours of the day or night, irrespective of the question Trhether 
any such guests may have a right, or some reasonable cause, to be 
there, but is limited to those places into which guests may 
reasonably be supposed to be likely to go, in the belief, reasonably 
entertained, that they are entitled or invited to do bo(c). 

An innkeeper would bo liable for injury done to a guest through 
his swallowing some foreign substance in food served up to him at 
the inn through the negligence of the innkeeper’s servants (d), or 
through the food being infected with the germs of disease (c). 

Sud-Seot. 2 . — Remedy againet Tnnhe^tr, 

643. The remedy of a guest against an innkeeper who has not 
fulfilled his duty in respect of care for the guest’s personal safety is 
by action (/). 

Sbot. 8. — In respect of Quest's Property, 

Sub-Sect. 1. — ^tent of Linhility, 

(i.) At Common Law, 

644. By the common law or custom of the realm (g) innkeepers 
who keep common inns to entertain persons passing by the places 
where such inns are, and lodging in the same, are bound to keep the 
goods of such persons deposited therein without subtraction night 
and day, so that by the default of the innkeepers or their servants 
no damage may come in any manner to the guests (h). 

This liability does not depend upon bailment or pledge or con- 
tract, for the duties, liabilities and rights of innkeepers with respect 


whether the master or seirant, would not be liable”; and Bramwell, B., 
said, at p. 340 :** A person lawfully in a house has a right to expect that there 
is no pitfall, as it were iu his way ” [instancing a steel trap] , and then seem* 
ingly neld that the distinction is between an " act of oommission ” and an " aot 
of omissiun.” 

(c) Walker v. Midland Rail. Co. (1886), 56 L. T. 489, H. L. (ease under the 
Fatal Accidents Act, 1846 (9 & 10 Tict. c. 93), known as Lord Oamfbell’s Act). 

(<2) See Brelt v. Holbom Reeiawant Co. (1887), 3 T. L. B. 309 (case of a 
needle and thread). 


,'e) Sole of Goods Act, 1893 (56 & 67 Viet. c. 71), s. 14 ; Bigge v. Parkinson 
(1862), 7 H. & N. 066, Ex. Ch. ; Frost v. Aylesbury Dairy Co., [1905] 1 E. & 
608, 0. A. See titles Food and Drugs, Yol. XY., p. 4 ; Sale of Goods. 

(/) See title' N eolioence. 

Fitz. Nat. Brev. 94‘b (0th ed., Hale’s Commentary); Calyt's Cast (1684), 8 
Oo. Bep. 32 a ; 1 Smith, L. 0., 11th ed>, p. 1 19 ; Reniger v. Fogoasa (1662), Plowd. 
1, 9, Ex. Ch. ; Eesolution of Judges.(1624), Hut. 99; Kirhman v. Shawerosa (1794). 
6 Term Bep. 14, 17 ; Kent v. Shuclcard (1831), 2 B. & Ad. 803, per Lewa 
Tentebden, C.J., at p. 804 ; Danaey v. Richardson (1864), 3 E. & B. 144 ; Squire 
V. Wheeler (1867), 10 L. T. 93, Btles, J., at p. 94; Robins & Co. v. Uray, 
[1895] 2 Q. B. 601, C. A., per Lord Esher, hf.B., at pp. 503 — 605; and see 
Anon. (166^, Moore (k. b.), 78; Beadhead y. Midland Rail. Co. (1869), L. B. 4 
a B. 379. Ex. Ch. 

(A) Fitz. Nat. Brev. 94 b^lh ed., Hale's Commentary, noting y. An 

Innkeeper (1400), Y. B., 2 Hen. 4, to. 7 ; Anon. (1409), 11 Hen. 4, fo. 461; 
Oalgt'a Case supra ; Kirhman y. Shawerosa, supra ; see Anon. (1686), Qodb. 42 1 
ffsriert y. Lane (1663), Sty. 370. 
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to goods brought to inns by guests are founded upon the custom of 
the realm with regard to innkeepers, and depend upon that and upon 
that alone ; they do not come under any other head of law (i). 

An innkeeper is, therefore, chargeable to his guest for the restoring 
of that which is lost (j) or stolen (k) within the inn (1). In other 
words, he is an insurer of his guest's goods (w), and it does not 
signify, as far as that obligation is concerned, if they are stolen by 
burglars, or by the servants of the inn, or by another guest ; he is 
liable for keeping them* safely unless they are lost by the fault of 
the traveller himself (n). 

The innkeeper’s obligation extends to all movables, even such 
as at common law were not the subject of felony, for example, 
charters and evidences concerning freehold or inheritance, or 
obligations or other deeds or specialties, being things in action (o), 
and it extends also to money (p). 

Absence of negligence on the part of the innkeeper or of his 
servants {q\ or the fact that he was sick and insane at the time 
when his guest’s goods were lost, does not affect his liability (r). 

Nor can an innkeeper get rid of his responsibility by telling his 
guest that there are persons in the house whose character he does 
not know and that the guest is to put his goods in his room, of 
which the key is given to him, at his peril, for the innkeeper cannot 
take any charge of them («) ; nor by telling a guest that he will 
not be responsible for any goods that are not put under lock and 
key(t). 

But if a guest, after being warned by an innkeeper to put 
his goods in a certain room in the inn provided with lock and 
key, and that, on this being done, the innkeeper would be liable 
but not otherwise, leaves the goods loose in an outer yard 
of the inn and from there they are stolen, the innkeeper is not 
liable (a). 


(ft) Rohina & Co. v. 6'ray, [1895] 2 Q. B. 501, 0. A., per Lord Eshzb, M.B., 
at pp. 503, 504. 

(V) Reniger v. Fogoaea (1562), Flovd. 1, 9, £x. Gh. ; Bosolution of Judges 
(1624), Hut. 99 ; Squire v. Wheeler (1867), 16 L. T. 93. 

[k) Reniger y. Fogoaea, eupra; Anon. (1565), Mooie (k. b.), 78 ; Rdbina & Co. 
y. Gray, aupra. 

(l) Reniger y. Fogoaaa, aupra; Calye'a Case (1584), 8 Co. Bep. 32 a ; Besolution 
of Judges (1624), Hut. 99. 

(to) Squire y. Wheeler (1867), 16 L. T. 93; Bather v. Day (1863), 32 L. J. (bx.) 
171, per Pollock, C.B., at p. 173. 

(n) Robina Co. y. Gray, aupra, per Lord Esher, M.B., at p. 504. 

(o) Calye*a Case, aupra; Kent y. Shuekard (1831), 2 B. & Ad. 803, per 
Taunton, J., at pp. 804, 805. 

(p) KetU y. Shuekard, aupra; see Beedle y. Morris (1609), Oro. Jac. 224. 

(j) W. y. 1\ (1368), T. B.42 Edw. 3, fo, 11 ; Bennett y. Mellor (1793), 5 Term 
Bep. 273, per Bulleb, J., at p. 276; Morgan y. Ravey (1861), 6 H. d; N. 
265; Squire y. Wheeler, eupra; Cunningham y. Philp (1896), 12 T. L. B. 352; 
Butler & Co., Ltd. y. Quitter (1900), 17 T. L. B. 159 ; aud see Broadwater y. 
Blot (1817), Holt (N. P.), 547. 

V) Croaa y. Andrewa (1598), Cfro. Eliz. 622, 

'a) Anon. (1565), Moore (x, B.), 78. 

Harland^a Case (1641), Clay. 97. 

a) Sandera y. Spenser (1567), '3 Dyer, 266 b. lu that cose (an action against 
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An agreement between an innkeeper and a guest that the 
innkeeper shall be responsible only for goods delivered to the 
innkeeper for safe custody ts valid (6) ; and possibly an innkeeper 
may insist that if he is to be responsible for the goods of a guest, 
they must be placed in the guest’s bedroom or some other place 
selected by the innkeeper, but to make this a defence the innkeeper 
must have distinctly informed the guest (c). 

645. This liability for the goods and chattels of a guest is 
confined to innkeepers properly so called (d). It does not extend 
to the keeper of a mere restaurant (£) ; but a lodging-house 
keeper (/), or boarding-house keeper (g\ or a person who takes 
in someone as a lodger (A) is liable for the loss of the lodger’s 
or boarder’s goods stolen by a stranger (i), if there is negligence 
upon the part of the keeper of the lodging-house or hoarding- 
house (/c), or on the part of a servant delegated by the keeper 
of the house for the performance of some part of the duty of 
taking reasonable care of the lodger’s or boarder’s goods. 

646. An innkeeper’s liability for the goods of his guest extends 
to the horse of his guest (0> and the inukoc[)er is liable for damage 
to a guest’s horse, however caused (f). 


an innkeeper for a pieco of cloth stolon from the inn) the dofouco that the 
defendant had wniucd the plaintiff to put hit} goods in a certain room m the 
inn provided with a lock and key, and that if he did so the defendant waa 
willing to bo liublo for them, but not otherwiso; but the plaintiff m spite of 
such warning hud left theid loooe m an outer court, where they wcie stolen, 
was, ou domurrer, hold good. The ratio lUadcndi of this case is not clear. It 
may be that an outer yard was not con-iitleied infra honpitiim for the stoiage 
of goods that were not packet! up, or it may bo that the facts wore considered 
to prove that the loss was duo to the negbgenco of the guest. 

(l) lirand v. Glaase (1581), Mooro (K. ii.), 158. But it Ls difhcult to 
reconcile this decision with Harland’a Case (1641), Clay. 97, unless there is 
some consideration for the agreement apart from acceptance of the guest us a 
guest at the inn. 

(c) Soo Richmond v. Smith (1828), 8 B. & 0. 9, per Lord Tenturden, C.J., at 

f . 10. But this is only a dictum^ and Is not easy to understand on principle. 

n JVyld V. Pich/ord (1841), 8 M. & W. 448, it was held that a c'lmer could 
limit his liability by special contract on the ground that in that case the sender 
was not ready to pay the price for carriage bi^forehand. 

(d) Calye’s Case (1584), 8 Co. Hop. 82 a. And see Scarborough y. Cosgrove, 
[1905] 2 K. B. 805, 814, C. A. . 

(e) See Cltzm v. Nkols, [1894] 1 Q. B. 92. A restaurant keeper may become 
liablo as bailee for the overcoat of a guest lost through the negligence of the 
restaurant keepor or his servants (if/id.). 

(/) Scarburougk y. Cosgrove, supra, 

(g) Danaey y. Richardson (1854), 3 E. & B. 144; Scarborough v. Cosgrove, 
supra, at p. 813. 

(A) Calye'a Case, supra; Bamolhy r. Wilkins (1402), Dyer, 158 b in 
margin. 

{^y Calye's Ccae, supra ; Scarborough v. Cosgrove, supra. 

(A) Dansey y Richardson, supra ; Scarbirough y. Cosgrove, supra. In the 
last-cited case a new trial was granted by the Court of Appeal ou the ground 
that thei'o was evidence to go to the jury of want of reasonable care of the 
guest's goods by the boarding-house keeper or his servants, to which the loss waa 
attributable. Soo titles Bailment, Yol. I., pp. 523 et eeq.; Landlobd and 
Tenant; Negliobnoe. 

(0 Stanyon y. Davis (1704), 6 Mod. Rep. 223. 
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An inkeeper's liability with respect to the safe keeping of 8 xot«'S» 
the horse of a guest does not extend to the keeper of a livery Inrespeefr ^ 
stable (m). of Guest's 

A person who leaves his horse at an inn although be him- Fropei^* 
self does not go into the inn is for this purpose a guest (n). 

It is, however, otherwise if he merely leaves a trunk or other 
dead thing (n) ; in such case the innkeepeV would be liable only 
as a bailee (o). 

647. The goods need not be in the special keeping of the inn- Liability 
keeper in order to render him liable. It is sufficient that they are 
in the inn (p). For the innkeeper is bound to answer for himself 
and for his family with respect to the chambers and stables, for they 
are within the inn (</). So, also, he is bound to answer for goods in 
the commercial room (r). 

If, therefore, a man comes to an inn and delivers his horse Where gueit't 
to the ostler and requires him to put him to pasture, which is 
accordingly done, and the horse is stolen out of the pasture, 
the innkeeper is not liable, because the horse was, at the request 
of the owner, not within the inn («). But if the guest does not 
require the horse put out to pasture, and the innkeeper, of his 
own accord, puts the horse to pasture, the innkeeper is liable for 
the loss (a). 

If an innkeeper receives a guest into the inn, puts the guest's 
horse into the stable, and places the guest's gig outside the inn 
yard, he being accustumed to place carriages of guests there, the 
innkeeper is liable for the loss o! the gig, if it is stolen, because 
he by his conduct treats the place where he put the gig as 
part of the inn (6). The innkeeper is liable oven if the stables used 
with the inn are quite detached from the inn and at some 
distance (c). 

An innkeeper will be none the less liable for injury happening to 


(m) Barnard v. How (1824), I 0. & P. 366. But the keeper of a livery stable 
may be liable for the wrongful act of hLs servant, whereby a guest’s hoi-se is 
injured {Bather v. Day (1863), 32 L. J. (ex.) 171, per Maktin, B., ot p. 173), 
or lost {Barnard v. i/ow, mpra; compare title Bailment, Vol. T., p. 63S). 

(n) York v. Grtndatme 1 Sulk. 388 ; Drops v, Thaire (1626), Lat. 126, 

per Doderidge, J., at p. 127. 

(o) Bennett v. Melhr (1793), 5 Term Hep. 273. In one case a gratuitous 
bailee, who wastho koepor of a publio-house, put the money entrusted to his care 
into the till with his own. The tap-room in which the tiH was, was open to the 
publio on Sundays, and the money was stolen on a Sunday. It was hold that 
there was evidence of gross noghgence which rendered the bailee liable, and 
that gross negligence was not necessarily negatived by the fact that he put the 
money with his own (lloorman v. Jenkins (1831), 2 Ad. & £1. 250). See further, 
title Bailment, Vol. I., pp. 623 st seq. 

(p) Bsnneit v. Mellcn", au^a ; Calys's Cass (1 684), 8 Co. Hep. 32 a. 

\q)Catyds Claw, supra; citing Ds N. y. Ds S. (1368), 42 Lib. Ass. pi. 17, 

per Knivbt, O.J. 

>) ArmUtead v. Wilds (1891), 17 a B, 261. 
s) Calyds Case, supra. 

a) Caiyds Core, supra; Saunders v. Plummer (1602), 0. Bridg, 223. 

'bS Jones v. Tyler (1834), 1 Ad. & El. 622 (in this case the open street), 
e; See Bather 7. Day, supra. 



818 


Inns and Innkbbpsbs. 


Sbot. 8. 
In respect 
of Guest’s 
Property. 

Unexplained 

lOM. 


Quest. 


a horse in the charge of the ostler because of a private arrangement 
between innkeeper and ostler by which the ostler takes the profits 
of the stables {d). 

648. The innkeeper is liable although the cause of the injury 
or loss is unexplained (c). But in order to render him liable the 
person whose goods and chattels are lost must have been received 
as a guest at the inn(/). It is not, however, necessary that a 
person should be a traveller in order to- make him a guest at an 
inn {g\ He may be a guest although he has stayed more than 
three days Qi), and has stayed several days (i), or even several 
months, provided nothing occurs to alter the relation of the 
parties {k). But it seems that a person who comes to an inn and 
makes an agreement for boarding there for a considerable term 
such as three months may constitute himself a boarder and not be 
a guest (Q. 

649. A traveller whom the innkeeper refuses to receive 
because the inn is full, but who then, without the assent of the 
innkeeper or his servants, obtains permission from a guest to 
share his bedroom in the inn, is not a guest (m). Nor does a 
traveller become a guest if he goes to an mn intending to lodge 
there, but, altering his intention, leaves without even obtaining 
refreshment there (n). 


(d) Bather v. Day (1663), 32 L. J. (ex.) 171. In this case a guest left a mare 
and gig at an inn saying he would not return for several days. Ho did not in 
fact return for a fortni{^t. 

(«) Morgan v. Ravey (1861), 6 H. & N. 266, disapproving Dowaon v. Chamney 
fl843), 6 Q. B. 164, unlms, as explained in^ Morgan v. Ravey ^ mprUt the jury 
^ not believe that the injury to the horse in Daumn v. Chamney, »ui>ra, was 
received in the stable at all ; and compare Phippa v. New Claridqe'a Hotel, Ltd. 
(19061, 22 T. L. B. 49. 

(/) Calye'a Caae (1684), 8 Oo. Bep. 32 a ; Lane v. Cotton (1701), 12 Mod. Bep. 
472, 480 ; Bennett v. MeJ^ (1703), 6 Term Bep. 273 ; Stratus v. County Hotel Co. 
(1883), 12 Q. B. D. 27 ; Orchard v. Btuh Co., [1898] 2 Q. B. 284 ; Wright v. 
Anderton, [1909] 1 K. B. 209. But as to a horse, see York v. QriruUtone (1704), 
1 Salk. 388 ; Drope v. Thaire (1626), Lat. 126. 

(p) Drope V. Thaire, eupra, per DoDERmOE, J., at p. 127. “As to the 
alle^tion that he is travelling, that is nothing ; perhaps he is at the end of his 
journey ’* ; S. 0., euh nom. Drope and 'ntayr^a Caae, Dyer, 168 b, Yaillaut’s ed., 

in margin. — ' ^ . ,Li__ 

for 
for 

plaintiff was traveller. 

(A) Harlanda Caae (1641), Olay. 91, overruling mthis particular Oalyda Caae, 
supra; and 0ulielm*8 Caae (1626), Lat. 88. 

(•) Harland^a Caae, supra (in case fourteen days), 
m Allen v. Smith (1862), 12 0. B. (N. B.) 638 (m this case seven months). 

(i) Drope V. Thaire, supra, Li Parker v. Plint (1698), Holt (K. B.), 366, 
HpLT, O.J., said : “ If one oomes to an inn and makes a contract for 

I not guest but a 
But if he eats 

, j diet there, though he does 

not take it there.’* Bee Qrimaton v. An Innkeeper, supra. 

(m) Birds v. Bird (1668), Beni. 60; S. 0., sub nom. Bird v. Bird, 1 And. 29 ; 
B. C. suh twm. WhUe^e Case (1668), Dyer, 168; Doctor and Student 238; Bite. 
Nat. Brev. 04 b. 

(f») Strauu T. Oowniy HoM. Oo, (1883), 12 Q. B. D. 27. In this case the 
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A person who is lodging at the inn merely as a friend, at the Sm, s. 
request of the innkeeper, is not for this purpose a guest (o). In respset 

It is not necessary to the character of guest that the guest of Guest’s 
should be lodging in the inn (p). Thu§ a person who merely gets Prepay, 
a meal in the mning-room of an hotel may be a guest, and, if Gueatneed 
sleeping accommodation is provided at the hotel, the hotel-keeper not lodge at 
may be an innkeeper (q). • *““• 

Nor is it necessary to constitute a person a guest that he 
should actually be in the inn when the goods are stolen (r). If, 
however, he leaves the inn for several days, he is not during 
the period of his absence a guest at the inn, even though some 
of his goods are left by him with the innkeeper during his 
absence (s). 

A person is not any the less a guest because by arrange- 
ment with the innkeeper some other person pays for the accommo- 
dation and refreshment provided (a). 

650. In the case of an inn, of which a company is the pro- inn carried 
prietor, and which it carries on by means of a manager, the inn ^7 

18 kept by the company, and not by the manager, even though the 
licence for the sale of intoxicating liquors is in the name of the 
manager (b), 

651. If goods be lost or stolen from or damaged in an inn, the Innkeeper 
innkeeper is primd facie liable (c), but he may succeed in excusing 
himself from liability in the following cases 

(1) An innkeeper is not liable for loss caused by the miscon- Loss ariiing 
duct or negligence of the guest who suffers the loss (d). Thus an 
innkeeper is not liable when the servant or companion of the guest himself, 
steals or carries away the goods (e), or where the action of the 


intendine guest went to the coffee room to dine, but not finding what he wanted 
went to the station refreshment room, which was under the same mana^ment 
as the hotel, and connected with it by a covered passage. On his way he met 
tiie hotel porter, to whom he hod already entrusted his luggage, and told him to 
lock it up until he was ready to start by train for another station. The luggage 
was lost. 

(o) Oalyds Case (1684), 8 Oo. Bep. 32 a. 

( p) Bemdt v. Mdlcr (1793), 5 Term Bep. 273 (case of a man sitting down in 
order to got something to drink) ; Orchard y. Buah & Co., [1898J 2 ^ 13. 284 ; 
JVritf/it y. Andertcn, [1909] 1 K. 13. 209 (case of a footballer cnangmg his clothes 
and mtending subsequently to take tea). 

(q) Orchard y. Bum A Co., supra. 

(r) W. V. T. (1368), Y. B. 42 Edw. 3, fo. 11 (gone out on business) ; 8and*§ 
(Sir E.) Case (1603), cited Moore (k. b.), 877 ; Biddle y. Morice (16091, Dyer, 
138 b, Yaillant's ed., in margin (gone out saying he will return at night). 

(s) Geliy V. Clerk (1607), Gro. Jao. 188. 

fa) Wriyhl v. Anderton, supra. 

rij Dixon v. Birch (1873), L. B. 8 Exoh. 135. 

(el Burgees v. O^ementa (1815), 4 M. & S. 306; and see title Evidenci, 
Vol. Xni., p. 434. 

(d) Calye'e Case, supra; 1 Smith, L. 0., 11th ed., p. 119 ; Burgees y. Olements, 
supra; Armiatead v. ITiZde (1851), 17 Q. B. 261; Filipoioski v. Merryumther 
(1800), 2 P. & P. 285. 

(e) Oalytfs Case, supra ; Burgess y. Olements, supra. 
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guest has been so negligent as to induce or make likely 'the 
loss (/). 

There is no rule of law that for a guest to leave the door of his 
bedroom unlocked and unbolted is negligence (g). Each case must 
depend upon its own circumstances (/0> 

In order to relieve the innkeeper from liability it is not, 
however, necessary that the negligence of the guest should 
be gross negligence in the strict legal meaning of that 
phrase, that is, negligence excluding the loosest degree of 
care (i). But an innkeeper is not relieved from responsibility by 
the negligence of the guest, unless such negligence occasions 
the loss in the sense that the loss would not have occurred if 
the guest had used the ordinary care of a prudent man under the 
circumstances (k). 

(2) An innkeeper is not liable in a case where the guest, by 
way of excessive caution and security, assumes the exclusive 
charge of a room or of goods (Z), so as to show an intention to 
relieve the innkeeper from all responsibility. 'Whether in a 
particular case the guest has so conducted himself as to take upon 


(/) The ostentatious display of tnonoy and then the living of it in an ill- 
secured place in the presence of several persons is evirt^nce of negligence 

i Armiatead v. WnJe (1851), 17 Q. B. 261 ; see also Sanders v. Snencer (1567), 
)yer, 266 b, cited in note (a), p. 315, ante). But there is no rule of the law 
that a guest is guilty of negligence who locks his door, but does not draw the 
night-bolt, even though a notice is hung up in the bedroom requesting visitors 
to use the night-bolt, and to leavo money, jewellery, or artioles of value at the 
bar {b'ihpowaki v, Merryweather (1800), 2 F. & F, 285), 

(<;) Mitchell v. Woode (1867), 16 L. T. 676. As to negligence generally, see 
title Negligence. 

(A) Herbert v. Marlcvjell (1881), 45 L. T. 649; affirmed, [1882] W. N. 112, 
0. A. ; Oppenheim v. White Lton Hold Co. (1871), L. E. 6 0. F. 515. 

(t) Caehll v. Wright (1856), 6 £. & B. 891. In this case it was held that 
there was evidence of negligence to bo left to the jury wheio a guest after 
showing money in the commercial room went to bed and left money in his 
trouser-pocket in the bedroom and left the bedroom door ajar. There is also 
evidence of negli|ronce causing the loss where a guost who has previously pulled •\ 
money bag out of his pocket in the commercial room, goes to bed after shutting 
but without locking the bedroom door, and leaves the bag in the bedroom in a 

5 lace easily discoverable, the thiif enteiing the boilroom through the 
oor during the night {Oppenheim v. White Lion Hotel Co„ supra) ; or 
where a guest leaves in nis bedroom in the morning a considerable sum 
of money easily discoverable, and does not return to tne bedroom until the 
evening (when the money is got^e), especially if there is a not'ce in the room 
announcing that the innkeeper is prepared to take charge of any valuables 
{Jones y. Jackson (1873), 29 L. T. 399). But there is no evidence of negligence 
on the part of a guest where all that is proved is that his luggage is lost 
from the hall, and that t)>e proper ph<ce in which to put such luggage was the 
oommnrcial room, where there were shelves for the puipose, and that the guost 
was informed of this, and that he detailed it to remain in the hall {Candy v. 
Spencer (1862), 3 F. & F. 306); or where a guest finds signs suggestive of a 
theft, but does not at once look at hor jewel box or disoover that it has beei^ 
broken open, and does not inform the innkooper of the signs of a theft {Huntly 
{Marchtoruss) v. Ih-d/ord Hotel Cb., Ltd. (1891), 56 J. P. 53, C. A.)* 

{k) Casktll V. Wright, supra. 

[1) Famwwth v. Fackwood (1816), Holt (n. j».), 209; Jlkhmond j. Smitl 
(1828^ 8 B. * 0, 9, 
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himself exclusive care, control, and cusdody to the exclusion of the 
innkeeper and other persons is a question of fact (m). 

(3) An innkeeper is not liable where the loss arises from act of 
God (n) or the King’s enemies (o), that is alien enemies (p). 

(iL) By Statute. 

652 . No innkeeper is liable to make good to a guest any loss of, 
or injury to, goods or property brought to his inn (not being a horse 
or other live animal, or any gear appertaining tliereto, or any 
carriage) to a greater amount than the sum of .£30, unless ; 

(1) The goods or property have been stolen, lost, or injured 
through the wilful (q) act, default, or neglect of such innkeeper 
or his servant ; or 

(2) The goods or property have been deposited expressly for safe 
custody with the innkopeer, provided that in the ease of such 
deposit the innkeeper may require, as a condition of his liability, 
such goods or property to bo deposited in a box or other receptacle, 
fastened and sealed by the person depositing the same (r). 

The burden of proving that the loss or injury occurred through 
the wilful act, default, or neglect of the innkeeper or his servant 
lies upon the guest (s). 

653 . Every innkeeper must cause at least one copy of the first 
section of the Innkeepers’ Liability Act, 18G3 (t)t printed in plain 
type, to be exhibited in a conspicuous part of the hall or entrance 
to his inn, and his liability is limited in respect only of such goods 
or property as are brought to his inn while such copy is so 
exhibited (i^). 

The due exhibition of this copy is a condition precedent to the 
limitation of the innkeeper’s liability (y) ; and if the notice exhibited 
in the inn is unintentionally misprinted by the omission of the word 
“ act,” it does not comply with the statute and the innkeeper’s 
liability is not limited (a). 


(m) Farnworth v. Padewood (1810), Holt (n. p.), 209; Richmond v. Smith 
(1828), 8 B. & 0. 9. In the latter case it was said by Lord Tenteuden, 0 J , at 
p. 10, that the mere fact that a commeicial traveller who uimo into an inn as a 
guest chose to have hia luggage put in the commercial room, although it was 
the habit of the servants of the inn to put the luggage of guests in the bedrooms, 
was no evidence that the guest intended to take exclusive control of his luggage. 

(n) Bale v. Hall (1750), 1 Wils. 281 (as to common carrier) ; Morgan v. Itavey 
(1861), 6 H. & N. 265 ; compaie titles Bailment, Vol. L, p. 633 ; Caiuuers, 
Vol. IV., p. 8. For the meaning of act of God, see Nugent -v. Smith (1876), 
1 0. P. D. 423, 0. A., per Cookdurn, C.J., at p. 435 ; Sxordet v. Hall G8‘J8), 4 
Bing. 607 ; Nichole v. AforraZand (1876), 2 Ex. D. 1, 0. A. 

(o) Reniger v. Fogossa (1552), Plowd. 1, 9, Ex. Oh.; Dale v. Hall, eupia (as to 
common carrier) ; Morgan v. Ravey, supra. 

! p) See Marahalsm'e {Mattel) Case (1455), Y. B. 33 Hen. 6, fo. 1, pi. 3. 
g) The word “ wilful ” applies only to the word “ act” and not to the words 
efault” or “neglect” {Squire v. Wheeler (1867), 16 L. T. 93). 

>) Innkeepers* Liability Act, 1863 (26 & 27 Vict. o. 41), s. 1. 

’«) Whitehmm v. Ptekett {R. & W.), [lOOS] A, C. 357. 
t) 26 & 27 Viet. c. 41. 

’«) Ihid., B. 3. 

v) Hodgeon v. Ford & Smt (189^, 8 T. L. R. 722, C. A. 

a) S'picie' 9 . Bacon (1877), 2 Ex. D. 463, 0. A. Because the notice docs not 
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Goods will only have been deposited expressly for safe custody 
if the guest informs the innkeeper in a reasonable and intelligible 
manner that the deposit is for safe custody (&). The mere causing 
a bag of valuable, but undeclared, contents to be placed in the office 
of an hotel, even though the guest had been in the habit of doing 
the same thing on many former occasions, is not sufficient to bring 
to the innkeeper’s notice that the bag is deposited for safe custody, 
so as to make the deposit one expressly for safe custody (c). 

654 . The “ boots ” of an hotel has no implied authority to receive 
goods expressly for safe custody (d). 

A notice posted in the guest’s bedroom stating that articles of 
value, if not kept under lock, should be deposited with the manager, 
is not evidence of a special contract with the guest that the inn- 
keeper will be liable to a greater amount than £30 for articles of 
value which are lost or stolen if they are kept there by the guest 
under lock (e). 

If an innkeeper refuses to receive for safe custody any goods 
or property of his guest, or if such guest is, through any default 
of the innkeeper, unable to deposit such goods or property, the 
innkeeper is not entitled to the benefit of ’ he Innkeepers’ Liability 
Act, 1863 (/), in respect of such goods or property (^). 

Sub-Seot. 2 . — Remedy agaimt Inrdteeper, 

655 . The remedy against an innkeeper for loss of or damage to 
the goods of a guest is by action Qi). 

There never was any need to describe the defendant upon the writ 
as a common innkeeper, the word “ innkeeper ” being sufficient and 
meaning common innkeeper, although it was proper in the declara- 
tion to allege that the defendant kept a common inn (i) ; but after 
verdict, at any rate, the word “ inn ” without the word “ common ” 
was sufficient (/c), and for purposes of pleading the word “ inn ” 
would now, doubtless, be understood as meaning common inn. 

If the goods of his master are lost or stolen at the inn where a 


admit tho continuance of tho commoTi Jaw liability where tho loss occurs 
through tho wilful iwt of a servant of the innkeeper; but a more verbal 
inaccuracy, immaterial to the sense, would not prevent the intended copy from 
being a copy within the Act.' 

(6) Moas V. liusaell (1884), 1 T. L. R. 13, 0. A. ; Whitehouse v. Pickett (/?. A W.), 
[1908] A. 0, 357 ; O’Uonnor v. Grand Inteniational RoUsL Go., [1898] 2 I. E. 92. 

(c) Whitehou^ v. Pigkett (if. &' TF.), eupra^ Ljrd Collins dissenting. 

(a) Mo»i V. Ruasell, supra. * 

(c) Huntly {Marchioness) v. Bedford Hotel Co., TAd. (1891), 56 J. P. 63, 0. A. 

(/) 26 & 27 Viet. 0. 41. 
lUd., s. 2. 

[h] The action is one on tho case (Fitz Nat. Brov. 94 b (9th ed., Hale's 

Commentary, noting Anon. (1465), Y. B. 6 Eelw. 4, fo. 2 ; v. IJorslow (1443), 

Y. B., 22 Hon. 6, fo. 21 ; Basse’s Case (1444), Y. B., 22 Hen. 6, fo. 38; Gordon 
V. SRber (1890), 25 Q. B. D. 491). Early examples of such actions may be found 
in Anon. (1576), Qodb. 42 ; Herbert v. Lane (1653), Sty. 370 ; Mason v. Grafton 
(1618), Hob. 245. 

(i) Oalye's Case (1584), 8 Co. Rep. 32 a. 

\k) Mason v. Grafton, supra ; but see Parker v. Flint (1698), 12 Mod. Rep. 
254. 
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Bervant, unaccompanied by his master, is a guest, the action may 
be brought by the master (Q. 

Sect, 4. — In respect of Guest* s Debt. 

656. Apart from an antecedent promise by an innkeeper to pay 
for a debt incurred by his guest, an innkeeper is not responsible 
therefor if the guest departs leaving the debt unpaid ; but such an 
antecedent promise might bo inferred if the innkeeper has been in 
the habit of discharging bills left unpaid by guests (m). 

Sect. 6. — In respect of Injury to Cattle or Sheep by Guest* s Dog, 

657- An innkeeper may become liable for injury done to sheep 
or cattle by a dog belonging to a guest and living with its master 
at the inn (n). 


Part III. — Remedies of Innkeepers. 

Sect. 1. — Action. 

658. An innkeeper can bring an action against his guest for the 
price of whatever accommodation and supjdies the guest has received 
from him (o), or ho may sue anyone who has promised him to pay 
for the guest so far as such promise extends ip). 

Several persons dining together may be jointly liable (g), or there 
may be facts which show that there is no joint liability, and that 
they are severally liable each for his own share (i). 

Sect. -Lien. 

659. An innkeeper may detain, that is he has a lien (s) ui)on, the 
horse of a guest until its food is paid for (/}. Uc lias also a lien 


(/) Windham y. Mead (1589), 4 Leon. 90 ; Ikcdley, Morru (1609), Cro. Jac. 
224; Candy v. Spencer (1862), 3 F. & F. 306. Soo title Mastkii A>b Servant. 

(m) Callard v. While (1816), 1 Stark. 171 (a case of laundry work loft unpaid 
for). 

(n) Gardner v. Hart (1896), 12 T. L. E. 347; see title Animals, Vol. I., 
pp. 394, 397. 

(o) Wathrohev. QriJfUh (1609), Mooro (K. n.), 876; FinchenCa Case (1611), 9 
Co. Hop 86 b: “ If a victualler or common innkeeper brinj'eth an action for the 
victuals delivered to his guest, the ^est may wage his law ; for a victualler or 
innkeeper is not compellable to deliver victuals till he is paid for them in hand.” 

i» Anmi. (1619), 2 Boll. Hep. 79. 

I g) Forster v. Taylor (1811), 3 Camp. 49. 

V) Brown y. Doyle (1788), 3 Camp. 61, n. 

a) As to lien generally, see title Lien. 

(t) Anon. (1465), Y. 13. 6 Edw. 4, fo. 2, 'jcr Haydon; 2 Eoll. Abr. 86; 
Wathrdke v. Orijith, supra; Newton v. Trigg (1691), 1 Show. 268; Soar/e v. 
Morgan (1838), 4 M. & W. 270 ; Chapman v. Allen (1632), Cro. Car. 271 ; Chaae 
V. Weaimore (1816), 5 M. & S. 180; Mvlhner v. Florence (1878), 3 Q. B. D. 484, 
0. A., per Cotton, L.J., at p. 493. This lien is strictly confined to innkeepers, 
and does not extend to livery stable keepers {Jvdaon v. Etheridge (1833), 1 
Cr. & M. 743 ; Orchard v. Badestraw (1850), 9 0. B. 698). 
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on a carriago for its standing (ti), and on the other goods which a 
guest brings to the inn (a), including carriages and harness (6). 

But he is not entitled to detain the guest himself or to take 
clothes from his person (c). 

660. As far as a horse is concerned, the innkeeper is bound to 
feed it (d) , and even if the guest, at a time when the innkeeper has 
a lien on a horse, directs the innkeeper not to give it any more 
food, saying that he will not be responsible for it, the innkeeper is 
entitled to continue to feed the horse and to charge the guest with 
the food (e). The lien exists equally whether or not there is an 
agreement for a fixed price at which the horse is to be fed (/). 

661. Apart from any special circumstances, the undertaking by 
the guest to the innkeeper is one undertaking to pay for the things 
that aie supplied to him while he is a guest, and one lien exists as 
to all that the guest brings with him, so that, for example, the lion 
exists upon a horse or carriage for the price of the guest's personal 
food and lodging (^). 

662. The innkeeper’s lien extends to all the goods which the 
guest brings with him (/i), even though they do not in fact belong 
to the guest (i), and are brought without the knowledge of the 
owner (/t), or have even been stolen (0, or otherwise wrongfully 
obtained, provided that the iniikee^^er was ignorant of that fact 
when he received them (m), and the innkeeper can assert his lien 
against the true owner just as well as against the guest (»). 

Nor is the innkeeper’s lion confined to such goods as he is bound 
as an innkeeper to receive ; it extends to all goods brought by a 

(m) Turrill v. Crav'hy (1849), l.‘j Q. JJ. 197. 

{a) Sunbul/v. Alford (1888), 8 M. & W. 248. 

(ft) MulUntr v. Flvi'cntc (1878), 3 Q. J3. I>. 481, 0. A., per UorroN, L J., ut 
p. 498. 

(c) Sunholf V. A Iford^ supra. This poiut was not always clear, for in Newlon 
V. Trigg (1691), 1 Show. 268, Eyees, J., said ; " luiikoepers are coinpellablo by 
tho couetablo to lodge strangers ; they may detain the persons of the guests 
wlio oat, or the hoise which eats, until paymout.” 

(d) Scar/e v. Morgan (1838), 4 M. & W. 270. 

(e) Gilha't v. Berkeley (1690), Holt (K. u.), 366. 

(/) Chase Westmaie (1816), 6 M. & S. 180. 

(7) Mullmcr V. Florence, supra. At one time a different view of the law 
seems to have been taken. In £ac. Abr., tit. Inns and Innkeepers (BO, it is 
said : “ If a horse bo committed to an innkopor, it may be detained lor the 
meat of tho horao, but not for the meat of the guest ; for the chattels are only 
ill the custody of Iho law for tho debt that arises from tho tiling itself, and 
not from any other debt duo from tho same party etc.” In Turrill v. Crawley, 
Biqna, the judges expre.^sly left this question open. 

(ft) Snead v. If'at/ct«a (1856), 26 L. J. (c. r.) 57 ; Threfall v. Borwick (1875), 
L. 11. 10 Q. 13 210, Ex, Ch. ; MuUiner v. Florence, supra ; Cordon v. Silher (1890), 
26 Q. B. B. 491. 

{i) Skipirith v, (1611), 1 Bulst. 170 (court divided); Robinson y. 

Waller (1616), 3 Bulst. 269 ; 'Turrill v. Crawley, supra; Snead v. Watkins (1856), 
26 L. J. (c P.) 67; Threfall v. Borwick, supra; Midliner 7. Florence, supra; 
Cordon v. Silhir, supra; Allen v. Smith, (1862), 12 0. B. (N. 8.) 638. 

(k) Skipwtlh V. , supra ; Robinson v. Walter, supra. 

(l) Stirt V. Drungold (1617), 3 Bulst. 289; MuUiner v. Florence, supra; Cor- 
don V. Silber, supra. 

(w) Johnson v. Hill (1822), 3 Stalk. 172. 

(n) Sue the cases cited in the foregoing notes {h) — (m). 
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guest if they are in fact received by the innkeeper (o). But an inn- 
keeper has no lien upon stolen articles received, not in his capacity 
as innkeeper, but upon some distinct contract such as a contract 
for security for the loan of money (p). 

An article not brought by the guest to the inn at the time of 
his coming as a guest, but sent in by the owner on hire for the 
temporary use of the guest, to the knowledge of the innkeeper, is 
not subject to the innkeeper’s lion, as to allow a lien in such 
circumstances would be contrary to good faith (5). So if an 
innkeeper knows at the time of its first coming that his guest has 
illegally brought another man’s horse to the inn, he can claim no 
lien upon it as against the true owner (r). 

If a man and his wife come as guests to an inn, the innkeeper’s 
lien extends to the luggage of the wife as well as of the husband for 
the whole amount owing to the innkeeper (a), even though the 
wife’s luggage is her separate estate and credit has been given by 
the innkeeper solely to the husband so as to prevent the innkeeper 
from suing the wife (t). 

663. The lien exists only so long as the innkeeper retains pos- 
session of the goods (u). If a can ier puts up his horses at an inn 
from time to time, the innkeeper has no lien upon them for their 
food consumed on former occasions, although they subsequently 
come back into his possession, but he has a lien for their food 
consumed on such subsequent occasion until he again parts with 
possession of them (a). 

Apparently a lien for food consumed by his horses on earlier 
occasions during a long stay of a guest is lost by the innkeeper if 
the guest’s stay is broken by absences of several days’ duration, 
although the horses aro brought back to the inn and the innkeeper’s 
lien attaches for the last portion of the guest’s stay {b). 

Possession is a matter of fact (c), but possession is given up if 
the innkeeper allows the slieriff to seize and does not assert his 
l]en(d). But if the goods are fraudulently taken out of the 


( 0 ) Thre/all v. Jionvick (1670), Ji. li. 10 Q. B. ‘210, Ex. Ch. (case of a piano); 
but soo tho dictum of Pahke, B., to contrary effect, in Broadwovd v. Granara 
(1854), 24 L. J. (ex.) 1, at p. 3. 

(p) MaUuda v. Waldor/ Hold Co., Ltd. (1911), 27 T. L. E. 153 (case of 
stolen railway tickets handed by gne^t to iimkoeper). 

{q) Jiroadwood v. Granaia (1854), 10 Exch. 417 (piano). 

(r) Broadwood v. Oramira (1851), 10 Jilxch. 417, per Platt, B., at p. 423 
\a) MuKiner v. Florence (1878), 3 Q. B. D. 484, 0. A., per Buamwell, L. J., at 


p. 488. 

(t) Gordon v. Silher (1890), 25 Q. B. D. 491. 

(u) Jonee v. Pearle (1723), 1 Slia. 556, sub nom. Jones v. Thurloe, 8 Mod. Bcp. 
172; Wilkins v. Carmichael (1779), 1 Eoug. (K. B.) 101,p'erLoid Mansfield, at 
p. 105; Taylor v. Rohmson (1818), 8 Taunt. 648, Jacobs v. Za^emr (1828), 6 
Bing. 130; Bernal v. Pirn (1835), 1 Gale, 17, per Parke, B , at p. 19; Ltyg v. 
Evans (1840), 6 M. & W. 36; Orchard v. liackstraw (1850), 9 0. B. 698. 

(a) Jones v. Pearle, supra. 

(i) Allen v. Smith (1862), 12 0. B. (N. s.) 638 (race-horses taken away at 
intervals to race at race mootings). 

(0) Taylor v. Robinson, supra. 

Id) Jacobs V. Latour, supra ; see Legg v. Evans, supra, and title Execution, 
Vol. XIV., p. 51. 
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SfiOT. s. innkeeper's custody in order to destroy his lien, he hss a right to 
Lien. repossess himself of them (e). 

Propel 664. An innkeeper has no lien upon a stolen horse placed with 
must be him by the police, as it is not brought to the inn by a guest (/). 
bright by a goods, oven a horse and carriage, did 

^ ' not come into his possession in hie character of innkeeper {g). 

If, however, the goods are brought to the inn by a guest, the 
innkeeper’s lien upon the goods will coiitinue so long as the person 
bringing them retains his character of guest {h). 

No power to 665. No cosis of housing goods retained under a lien can be 
charge for charged by the innkeeper, as the goods are housed for the benefit of 
housing. innkeeper, and not for the benefit of the guest©. If such an 

extra charge be made and be paid under protest, it may be recovered 
back (k). 

Acceptance of 666. An innkeeper who accepts security from his guest for the 
security. payment of hotel charges does not thereby lose or waive his lien 

upon the goods of the guest for the amount of such charges, unless 
there is something in the nature of the security, or in the circum- 
stances in which it is taken, which is inconsistent with the 
existence or continuance of the lien, and therefore destructive of 
it(f). A lien may perhaps be waived if goods are claimed upon 
some other ground, and not upon the ground of a lien (m). 

Duty to take 667. An innkeeper who retains the goods of a guest under his 
lien is not bound to be moro careful in keeping them than he 
would be of his own goods of the same kind ( 71 ). 

Sect. 3. — Sale{o), 

Power of Bale 668. The landlord, 2 >roprietor, keeper, or manager of any hotel, 
inn, or licensed public-house has, in addition to his ordinary lien, 

© Wallace v. Woodyate (1824), 1 0. & P. 675. 

(/) liinna v. Ptgot (1840), 9 0. & P, 208; Mulliner v. Florence (1878), 3 
Q. 13. I). 484, C. A. (case of tortious sale). 

(j 7 ) Smith V. Dearlove (1848), 6 C. 13. 132; and ceo Matauda v. Waldorf 
Co., Ltd. (1910). 27 T. L. E. 163. 

(h) Allen y. Smith (1862), 12 C. B. (n. s.) G38 ; and as to the characteristics 
of a guest, see p. 313, ante. 

(t) See Brtttah Empire Shipping to. v. Somea (1858), E. B. & E. 353, 367, 
Ex. Ch. ; aflBrmed aub nom. ▼. British Empire Shipping Co. (I860), 8 

ll. L. Cas. 338. 

Oc) Somea v. Britiah Empire Shipping Co., supra. 

(Z) Angus y. MclAichlan (1883), 23 Ch. D. 330 ; Cowell y. Simpam (1809), 
16 Ves. 275, 280; Raitt v. Mitchell (1816), 4 Camp. 146 ; Crawahay y. Homfray 
(1820), 4 B. & Aid. 60; Matauda y. Waldorf Hotel Co., Ltd., au^a. 

(m) See Boardman v. Sill (1808), 1 Gamp. 410, n., and title Lien. 

(n) Angus y. McLachlan, supra. 

( 0 ) At common law there was no^right in the innkeeper to sell goods retained 
under a lion, eyen when the keeping of the goods, as in the case of a horse, 
occasioned considerable expense {Thames Iron Works Co, y. Patent Derrick Co. 
(I860), 1 John. & H. 93) ; but there was a special custom as to the sale of a 
horse in Tiondon and in Exeter {Moss y. Townsend (1612), 1 Bulst. 207 ; Oilbert 
y. Berkileg (1696), Holt. (k. b.), 366; Thames Iren WorlU Co. v. Patent Derrick 
Co., supra). The custom of London was, that if a man leave his horse at 
an inn in London and there he eats up in hay and proyendcr more than 
he is woiih, that the horse should be appraised by the innkeeper’s next 
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the right absolutely to sell and dispose by public auction of any Sww. 8. 
goods, chattels, carriages, horses, wares, or merchandise which Sale, 
may have been deposited or left in the house he keeps, or in the 
coach-house, stable, stable-yard, or other premises appurtenant or 
belonging thereunto, where the person depositing or leaving such 
goods, chattels, carriages, horses, wares, or merchandise is ^r 
becomes indebted to the innkeeper either for any board or lodging, 
or for the keep and expenses of any horse or other animal left 
with or standing at livery in the stables or fields occupied by the 
innkeeper. 

No such sale is to be made until after the goods, chattels. Time for sale 
carriages, horses, wares, or merchandise have been for six weeks in 
such charge or custody, or in or upon such premises, without such 
debt having been paid or satisfied ; and the innkeeper, after having, 
out of the proceeds of such sale, paid himself the amount of the 
debt, together with the costs and expenses of the sale, must on 
demand pay over the surplus to the person depositing or leaving 
the goods or horses ; but the debt for the payment of which a sale 
is made shall not be any other nor greater debt than the debt.for 
which the goods or other articles could have been retained by the 
innkeeper under his lien. 

At least one month before the sale an advertisement must be Adrertre- 
inserted in one London newspaper and one country newspaper 
circulating in the district where the goods wero left, containing 
notice of the intended sale, and giving shortly a description of the 
goods and chattels intended to be sold, together with the name (if 
known) of the owner or person who deposited or left the Bame(p). 

neighbour, and afterwards bo sold for payment of the money there owing for 
him. But every horse was to bo sold to satisfy the debt due on his own 
meat only {Moss v. Townsend, supra). The custom of London and Exeter is 
slightly differently sot out in Bac. Abr., tit. Inns and Innkeepers (D.). Where 
goods were deposited by way of security for a loan a right of sale might be 
inferred (Pot/ionter v. Dawson (1816), Holt (n. p.), 383). 

(p) Innkeepers’ Act, 1878 ('ll & 42 Viet. c. 38), s. 1. 
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Part I. — Marine Insurance. 

Sect. 1. — In General. 

Sub-Sect. 1. — The Marine Insurance Act, 1906. 

669. On the let January, 1907, the Marine Insurance Act, 
1906 (a), came into operation. Its title is “ An Act to codify the 
law relating to Marine Insurance,” and where the context so permits. 


(o) 6 Edw. 7, c. 41 ; frequently referred to in the text, throughout this port 
o| the title, “ the Act.** 
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it is frequently referred to, throughout this part of this title, ns “ the 
Act.” 

The canon of construction applicable to a codifying statute has 
been, in several cases, laid down in the following manner : “ The 
proper course is in the first instance to examine the language of 
the statute and to ask what is its natural meaning, uninfiuenced 
by any consideration derived from the pravious state of the law, 
and not to start with inquiring how tho law previously stood, and 
then, assuming that it was probably intended to leave it unaltered, 
to see if the words of the enactment will bear an interpretation in 
conformity with this view ” (6). 

The Act, however, embodies only some and not all the legal 
principles and rules of marine insurance, and its language is so 
extremely concise and general that its full import and meaning 
can scarcely be understood without referring to the existing law 
which it was intended to express, or to the decided cases from 
which that law was evolved. Moreover, it is often left in doubt 
whether or not that law was intended to be altered. For these 
reasons, as well as because the Act does not apply to insurances 
effected before the 1st January, 1907, it will generally be neces- 
sary, notwithstanding the above-mentioned canon of construction, 
to ascertain tho law as it stood at that date, and to illustrate it by 
decided cases (c). 

670. The Act codifies only those principles of the law which 
relate exclusively to marine insurance. Thus it does not lay 
down rules which apply to contracts in general, such as those 
relating to fraud, mistake, or illegality, nor those relating to such 
special subjects as the duties of the master of a ship, salvage, or 
general average ; it does not attempt to define who is to be deemed 
in time of war an alien enemy or a neutral, or by what acts the 
character of neutrality may be forfeited. All such matters are 
excluded, because they more properly belong to other departments 
of law, such as the law of contract, the law of shipping and navi- 
gation, prizo law and international law ; and therefore it {d) 
expressly provides that “ the .rules of the common law, including 
the law merchant, save in so far as they are inconsistent with the 
express provisions of this Act, shall continue to apply to contracts 
of marine insurance.” 

Sub-Sbot. 2 . — Nature of Marine Insurance and Maritime Adventure: 

Definitions. 

671. A contract of marine insurance is a contract whereby the 
insurer undertakes to indemnify the assured, in manner and to the 

(6) Bank of England v. Vagliano Brothers^ [1891] A. 0. 107, por Lord 
Hebsghell, at p. 144; Robinson v. Canadian Pacific Rail. Co,, nS92] A. 0. 
481, F. C. See also, to the same effect, tho judgment of Cozens-ILajiut, M.R, 
in Bi’istol Tramways etc. Carriage Co., Ltd. v. Fiat Motors, Ltd., [1910] 2 K. B. 
831, 0. A., at p. 83G. As to the construction of statutes generally, see title 
Sl’ATUTES. 

(c) The excellent edition of 1909 of "Amould on Marine Insurance*' by 
de mrt and Simey should be consulted for the history of marine insurance, 
wd for a more detailed statement of the usages and ]^iactioe in marine 
insurance business. Beferenoe will sometimes be made to it for the discussion 
of doubtful points. 

(d) Marine Insurance Act, 1906 (6 Edw. 7. o. 41), s. 91 (2). 
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extent thereby agreed, against marine losses, that is to say, losses 
incident to marine adventure (6). The instrument in which the 
contract of marine insurance is generally embodied is called a 
policy. The insurer is commonly called the underwriter, because 
he subscribes the policy. The thing or property insured is called 
the subject-matter of insurance, and the interest of the assured in 
such subject-matter is called his insurable interest. The considera- 
tion for which the insurer undertakes to indemnify the assured is 
called the premium. That which is insured against is the loss 
arising from maritime perils and casualties, and these are called 
the perils insured against, or the losses covered by the policy. 

When the liability of the underwriter commences under the 
contract, the policy is said to attach ; or, in other words, the risk 
is said to attach, or to begin to run from that time. 

672. It is convenient to distinguish between the following kinds 
of marine policies. A vaiued policy is a policy which specifies the 
agreed value of the subject-matter insured (/) ; an unvalued i)olicy, 
often called an open policy, is one which does not specify the value 
of the subject-matter, but leaves it to be subsequently ascertained (g). 

Where the contract is to insure the subjr/'t-matter “ at and from,” 
or “ from,” one place to another, the policy is called a “ voyage 
policy ” : when the contract is to insure the subject-matter for 
a definite period of time, the policy is called a ” time policy ” Qi). 
A fioating policy is one which describes the insurance in general 
terms and leaves the name of the ship or ships or other particulars 
to be defined by subsequent declaration (i). There are also floating 
policies which cover shipments of goods made on a given ship 
within a certain period of time fixed by the policy, as declared by 
the assured ; but such fioating policies are really insurances of 
goods for a series of voyages (J). 

Suij-Sect. 3. — Suhject-rmtter of Insurance and the Htsks Insured against. 

673. The most usual insurances are on ship or goods, freight or 
profits, but every lawful marine adventure may be the subject of a 
contract of marine insurance; and there is a ” marine adventure ” 
whenever any ship, goods, or other moveables (A:), such as money 
or securities, are exposed to maritime perils (Z). 

” Maritime perils ” means perils consequent on, or incidental to, 
the navigation of the sea, that is to say, perils of the seas, fire, war 
perils, pirates, rovers; thieves, captures, seizures, restraints, and 


(c) Manne Insurance Act, 1906 (6 Eilw. 7, c. 41), s. 1. A contract of insur- 
ance is not a perfect contract of indemnity, for, as will be seen later (pp. 380, 462 
it seq.y post), the assured in some cases loceivcs more and in others loss than 
a complete indemnity. See also title Ouaiiantee, Vol. XV., pp. 443, 444. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 27. 

((/) 1 hid., 8 . 28. 

(A) Ihid., 8 . 26 (1). 

(•) Hid., 8. 29 (1). 

(/) Johnson & Co., Ltd. t. Bryant (1896), 1 Com. Cos. 363. 

(A)' “ Moveables ” means any moveablo tangible property, other nan the ship, 
and inchides money, valuable securities, and other documents (Marine Insur- 
ance Act, 1906 (6 Edw. 7, c. 41), s. 90). 

(Z) B. 3(1). 



Part I— Marine Insurance. 


897 


detainments of princes and peoples, jettisons, barratry, and any 
other perils, either of the like kind or which may be designated by 
the policy {m). 

Thus a carrier of goods by sea, a charterer of a vessel, and a 
company that lays down an electric cable are all engaged in marine 
adventures (n). 

674. A contract of marine insurance may, by its express terms, 
or by usage of trade, bo extended so as to protect the assured against 
losses on inland waters or against any land risk which may be 
incidental to a sea voyage ; and it may also cover a ship in the 
course of building, or the launch of a ship, or any adventure 
analogous to a marine adventure (a). 

Generally speaking, the underwriter of a marine policy insures 
only against risks at sea, but where there is a usage by which the 
ship’s furniture or stores are regularly landed at a certain stage of 
the voyage, they are held to be protected when thus put on 
shore (p). 

A policy on goods often contains a “ warehouse to warehouse ’* 
clause (q). Frequently, also, goods are insured by the same 
policy for transit partly by sea (r) and partly by land (s), or by 
inland navigation (t). 

Sub-Sect. 4. — The Policy and tla KssentiaU. 

676. Marine policies vary greatly in form and in the clauses they 
contain, but, subject to any statutory provisions, a contract of marino 
insurance is inadmissible in evidence, unless it is embodied in a 
policy (?<) which specilies (1) the name of the assured or of some person 
who effects the insurance on his behalf; (2) the subject-matter 
insured and the risk insured against ; (3) the voyage or period of time 


(m) Mariuo Insurance Act, 1906 (6 Edw. 7, c. 41 }, s. 3 (2), which contains the 
following provisions : — “ In particular, thoro is a marino adventure (a) where 
any ship goods or other movosmlos are exposed to mnritimo perils. Such piopcrty 
is in tms Act referred to as ‘ insurable propoi-ty ’ ; (b) where the earning or 
acquisition of any freight, passage money, commission, profit, or other pecuniary 
benefit, or the security for any advances, loan, or disbursements is endangered by 
the exposure of insurable property to maritime perils ; (c) where any liability to 
a third party may be incurred by the owner of, or other person interested in or 
responsible for, insurable property, by reason of maritime perils. 

(n) Crowley v. Cohen (1832), 3 B. <& Ad. 478 (currier) ; Paterson v. Harris 
(1861), 1 B. & S. 336, 355 ; Wilson v. Jones (1867), L. B. 2 Exoh. 139, Ex. Ch. 
(shareholder in cable company). 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 2. 

{p) Pdly V. Itoyal-Exchange Assurance Co, (1767), 1 Burr. 341 ; Prough v. 
Whitmore (1791), 4 Term Eep. 206. 

(jJ For the wording of which see p. 384, post. 

(r) See Aruould on Marine Insurance, s. 447, note (c). For a clause hy which 
goods were covered while temporarily placed on a quay, see Ide v. Chalmers 
(1900), 5Com. Cas.212. 

(«) Rodoconachi v. Elliott (1873), L. R 9 0. P. 618, Ex. Ch. ; Sirmn, Israel 
dk Co. V. Sedgwick, [1893] 1 Q. B. 303, 0. A. ; IJyderahad {Deccan) Co. v. 
Willoughby, [i899] 2 B. 530 ; Rohinaon Cold Mining Co. v. Alliance Insurance 
Co., [1904) A. 0. 369 ; Schloss Brothers v. Stevens, [1906] 2 K. B. 666. 

(<) Apollinarie Co. v. Nord Deutsche Insurance Co., [1904] 1 £. B. 262. 

(u) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 22. 
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or botlj, Hi) Liiu case may bo, covered by the insarance ; (4) the sum 
or sums insured; (6) the name or names of the insurers (v). The 
policy must, moreover, be signed by or on behalf of the insurer, 
provided that in the case of a corporation the corporate seal may be 
suiheient (a). 

676. A contract for sea insurance other than such insurance as 
is referred to in the' Merchant Shipping Act, 1894, s. 506 (b), 
is not valid unless the same is expressed in a policy (c), which 
cannot be given in evidence unless it is duly stamped (d). And this 
must, except in certain speciiied cases, he done before it is executed ; 
hut a policy, although not duly stamped, may, for the purpose of 
2)J odiiction in evidence, be stamped after execution on payment of 
a penalty of £100 (e). 


^fariuo liisuraiioe Act, 1906 (6 Edw. 7, o. 41), s. 23. 

(a) Jbtd., B. 24 (1). As to the execution of contracts by or on behalf of 
I’oinpanioa, see title Companiks, Vol. V., p, 299. Moreover, the Stamp Act, 
1.S91 (51 & 06 Vict c. 39), 8. 93 (3) (which is unaffected by the Marino Insurance 
Act (see idid., s. 91 (1)), provides that “a triarino policy shall not bo valid, 
unless it specifies tho particular risk or adventure, the names of the subscribers 
or uudorwritors, and tho sum or sums insured ” ; 3 e Home Marine Insurance Co. 
V. Smith, [1898] 2 Q. B 331, C. A.; Royal Exchange Assurance Corporation 
Sjoforaakringa Aktieholayet Vega, [1902] 2 K. 13. 384, 0. A. ; Empress Assurance 
(Jorporation v. liourtng Co. (1906), ll Com. Cas. 107. 

(h) 67 & 68 Vi it c. 00, i.e., against events^ (loss of life, personal injury, loss 
or damage caused to goods) in respect of which shipowners’ liability is limited, 
when happening without their fault or privity by ss. 602, 603, ibid. See also 
titlo Siiii’Pmo AND Naviovi’ion. This enactmont is substituted for that 
mentioned in tho Stamp Act, 1891 (31 & 65 Viet. o. 39), s. 93 (1), by the offoct 
of tho Intorprotalioii Act, 1889 (52 & 53 Viet. c. 63), s. 38 (1). 

(c) Stamp Act, 1891 (54 & 5o Viet. c. 39), s. 93 (1) ; Genforaikrtnya Akticsehkahet 

i Skamhnavta Reinsurance Go. of Copenhagen) y. Da Costa, [1911] 1 K B. 137. 
ly tho Stamp Act, 1801 (54 & 66 Vict. c. 39), s. 93 (2), tho maximum duration 
of tho policy is twolvo months. See p. 382, post. As to what tho policy must 
contain, boo \h 337, ante. 

(d) Stamp Act, 1891 (64 & 65 Viet. o. 39), a 14 (4). See also title Evidence, 
Vol. XllI , p. 516. As to the admissibility in eviuonco for certain jATposes of 
tho .slip though unstamped, see p. 348, post. 

(e) Tho Stamp Act, 1891 (64 & 56 Vict. c. 39), s. 95, provides that: — “(1) A 
pel icy of sea iiisiii ance may not bo .stun pod at any time oftor it is signed or under- 
wiittou by any person, oxcopt in tho two efttsos following ; that is to say, (a) any 

t oliuy of mutual insurance having u stamp impressed thereon may, if required, 
o stamped with an additional stamp provided that at the time when tho 
additional stamp is required tho policy has not been signed or underwritten 
to an amount oxceediug the sum or sums which the duty impressed thereon 
extends to .cover ; (b) any policy made or executed out of, but being in any 
manner enforcoablo within tho Unitod Kingdom, may be stamped at any time 
within ten days after it has been first received in the United Kingdom on pay- 
ment of tho duty only. (2) Provided that a policy of sea insurance shall for tne 
purpose of production in evidence be an instrument which may legally be 
stumped after tho execution tUoroof , and the penalty payable by law on stamping 
the same shall be the sum of £100.” 

S. 02 (1) (ibid.) defines the meaning of sea insurance ; and s. 97 (ibid.) 
imposes a penalty of £100 on making or paying a premium or loss upon 
insurance otherwise than by a duly stamped policy or issuing copies of a pouoy 
not duly stamped Qenforsikrings Aktieaehkabet (Bkandinavia Reinsurance Co. 
of v. Da Costa, supra), besides disablmg the agent concerned with 

such a policy from recovering any oommiseion etc. in respect thereof. 

The Stamp Act, 1691 (64 & 66 Yich o. 39), Sched., presoribes the stamp duties 
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Sect. 2. — Insurance Policies and their Construction. 

Sub-Sect. 1. — The Inaurere: Private Underwnttra and Insurance Comjxxnies. 

677. All persons competent to contract (/) may be parlies 
to a contract of insurance. A policy may bo underwritten by 
individuals or by a company. In the latter case the corporate seal 
may be sulheient ; but the form of execution* may be indeiinitely 
varied by the statute, charter, deed, or memorandum of association 
under which the company is con.stituted (g) or the articles by 
which it is regulated. "Whore the policy is underwritten by 
individuals, as in clause 19 of Lloyd’s policy (//-), they sign tlicir 
names at the foot of the policy, writing opposite thereto the sum 
insured by each; and the effect of this is that each makes a 
separate contract with the assured for the amount set opposite 
to his name, the assured thereby acquiring a right of action 
against each separately and not against all jointly (i). 

In 1719 the Royal Exchange Assurance Corporation and the 
London Assurance Corporation were incorporated with the exclusive 
right of making sea insurances in their corporate capacity (k ) ; but* 
this monopoly was taken away in the year 1824 (/). Soon after- 
wards a groat number of insurance companies were formed, either 
by charter from the Crown or by special statutes or under the 
provisions of a partnership deed. But, apart from banking com- 
panies, no company, association, or partnoiahip consisting of more 
than twenty poisons formed on or after the 2nd November, 
1862, for the acquisition of gain by the company, association, or 
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Uoyal 

Kzebange 
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ou poheios of bu<t luauitiiico. The Stump Act, 1891 (64 & 66 Yict c. 39), b, 91, 
defines the expiobswu pohey of msuvauco." 

On the question of stamp duties, eoe, further, Teif/nmouth and (kuiral 
Mutuat Shipjnng Association, Marii/i'a Ciaim (IH72), L. K. 14 Eq. 148, JUyth 
«fc Co.’s Cose (187*2), L. E. 13 Etp 529 ; GmJoraikrxwja Aktieselbkabet {Skandinavia 
Reinsurance Co. of Copenhagen) v. Da Costa. [1911] 1 K. B. 137. lu Nx.con v. 
Albion Marine Insuiance Co. (1887), L. E. 2 Exch. .'338, the court ordered u 
spoaal case to be struck out ou t^ ground that tho actioxi was brought on a 
contract of marine insurance, aud it appooxod that no stamped pnlicy had over 
been executed. As to stamp duties, generally, see title Eevenue 

(/) See title Contkact, Vol. VTI., p. 341. 

Ig) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. ‘24 (1); Reid v. Allan, 
flroas V. Same (1849), 4 Exch. 326; Dou Jall v. Allan, Same v. Clark (1849), 19 
T/, J. (q. b.) 41 ; and see title Comtanies, Vol. V., pp. 37, 64. 

(A) See note (p), p. 340, jxwf. 

(•) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 24 (2) ; Tyser v. Shtpoumers 
Syndicate [Reassured), [1896] 1 Q. B. 135; Leo Steamship Co., Ltd. v. Corderoy 
(1896), 1 (Join. Cus. 300, 379, C. A. As regards the history of the association 
of Lloyd’s, see Arnould on Marino Insurance, s. 77. The association appoints 
agents in iUl tho pnncipiil ports of the world, whoso duty it is to forward reguluvlv 
to Lloyd’s accounts of all departures from and arrivals at their porto, as well 
as of losses and casualties and general information relating to sliipping and 
insurance, but these agents are appointed by the corporation of Lloyd’s and 
are not agents of the underwriters ( Wilson v. Sulamandra Assurance Co. of St. 
Petersburg (1903), 8 Com. Gas. 129). The corporation of Lloyd’s require a 
deposit of Bocuntios of the minimum value cf To, 000 to cover the outage - 
monts of each underwriting mombei*; s^e Lloyd’s v. Harper (1880), 16 Ch. D. 
290, 0. A. 
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partnership or its members is legal (m), and therefore no marine 
insurance company is legal unless registered under the Companies 
Acts, 1862 — 1908 (7i), or formed in pursuance of some other Act or 
letters patent (o). 

Sub-Sect. 2. — LloydPs Policy. 

678 . Almost all insurances effected in the United Kingdom aro 
framed on the model of a policy called “ Lloyd’s policy,” a copy of 
which is set out in the note below (p). 


D«liT«re<1 tha 
day of — , l»- 



[BTaur 1 
10,000 

laigrogata ai 

Inaured j 


(m) Soo title CovrANiES, Vol. V., pp 44, 45. Ah to compiinios formed before 
1862, see the ropo.ilod oimctments stat. (1844) 7 & 8 Viet. c. 110, and Companies 
Act, 1862 (25 & 26 Viet. c. 89), ss. 209, 210; Jlamhro' v. Unll and London Fire 
Tuaurance Co. (1858), .3 H. & N. 789; lie Phienix Life Aaaurance Go., Purges and 
Stock's Case (18G2), 2 John. & II. 441. 

(n) See title Companies, Vol. V., pp. 25— .83. 

(o) See Shaw v. Henson (188..), 11 Q. B. D. .)63, C. A. ; Re Pad stow Total Loss 
and Collision Assurance Association (1882), 20 Ch. D. 137 ; Re Phoenix Life 
Assurance Co., Burges and Stock's Case, supra; Hnmhro' v. Hull and London Fire 
Insurance Go., supra; and see Re Law Car and (Joneral Insurame Corporation, 
Ltd., [1911] W. N. 91; affirmed, [1911] W. N. 101, C. A. (whether special 
reinsurance agreomont required legistration a'- mortgage). See also titles 
Companies, Vol. V., pp. 45, 766, 707 ; rABTNEiisii lp. As to mutual insurance 
and protecting associations or clubs, see p. 504, post. 


(p) Be it known tuat(1) 

[ ] as well in [ ] own name as 

for and in the name and names of all and every other person or 
persons, to whom the same doth, may or shall appertain, in p.ut 
or in all ; doth make as.surunco, and cause (2) [ ] 

and them and every of them to bo insured, (3) lost or not lost, at 
and from (4) ] (5) upon any kind of goods 

and merchandises, and also upon tho body, tackle, apparel, 
ordnance, munition, artillery, boat and other furniture, of and in 
tho good ship or vessel, (6) called tho [ ]; 

whereof is master, under God, for this pro, sent voyage (6) [ 

], or whosoever else shall go for master in the said 
ship, or by whatsoever other name or names tho said ship or tho 
master thereof is or shall bo named or called. 

(7) Beqtnnino tho adventure upon tho said goods and mer- 
chandises from the loading thereof aboard tho siud ship [ 

] ; upon tho said ship, &c. [ ], and so 

shall continue and endure, during her abode there upon the said 
ship, &c. ; and further, until tho said ship, with all her ordnance, 
tackle, apparel, tSko., and goods anu uiorchaiidises whatsoever, 
shall bo arrived at [ ] ; upon the said ship, &c., 

until she hath moored at anchor twenty-four hours in good 
safety, and upon the goods and merchandises, until the same be 
there discharged and safely landed. 

(8) And it shall bo l&wful for the said ship, &o., in this voyage, 

to proceed, and sail to, and touch, and stay at any ports, or places 
whatsoever, [ ] without prejudice to this 

insurance. 

(9) The said ship, &c., goods and merchandises, &c., for so 
much as concerns the assured, by agreement between the assured 
and assurers in this policy, are and shall be valued at [ 

(10) Touching the adventures and perils which we, the 
assurers, are contented to bear and do take upon us in this 
voyage, they are of the seas, men-of*war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of mart and counter-mart, 
Burprisals, takings at sea, arrests, restraints and detainments of 


(I) ft ( 2 ) Rlankt for 
the name or namce 
of tha party for 
whom or by whom 
the policy is 
rflected. 


(i; C 1 .UIRO *• loit 
or not lo.it.” 

(41 lilauk for the 
ilcRCi iption of 
the TO} ago 
lUHuroil 

rt) Claneeaprcl- 
fylng tho aulijrek 
insured 
(61 Bliuike for 
the name of ehip 
anil master 




. DcsciJptlonil 
'ha cominenro 
iiient, continn 
once, and 11.1111 
tion of the risk 


|8) Liberty to 
touch ana atay. 


(iq Valuation 
clauee, and blank 
for Iniertlng ralua. 


(101 Clause 
enumerating the 
perlla Ineured 
agalnet. 
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679 . The language used in this policy, which was introduced Sect. 2. 
into England more than three centuries ago, is evidently both Insurance 
ungrammatical and obscure (<7), and would not bo intelligible with- Policies 
out the aid of usage and judicial decisions; but its meaning has and their 
now been determined by certain rules of construction, as well as Construc- 
by usage and statutory provisions (r). Tho various clauses in 
Lloyd’s policy will be treated separately ; but there are certain 
principles of construction and interpretation which apply generally 
to all policies of marine insurance. 


all kings, piiucos and people of what nation, condition or (junlity 
Boovor, barratry of tho inaator and marniort>, and of nil othoi 
perils, losses and misfortunes that ha^o or hhall come to tho hurt, 
detriment or damago of the said goods and moi’chandisos, aud 
ship, &c., or any part thereof. 

(11) And in caHo of any loss or mi'^fortimo, it Bhnll bo lawful pi) siiaaiui 
to tho a-ssured, their factors, pervant^ and assigns, to sue, labour, 

and triivol for, in, and about tho defence, safc'gnards, and recovery 
of tlio said goods and merchandises, and phiji, <fcc , or any part 
tlicroof, without pioj)idico to this in.^urunco; to tho cli.uges. 
wlioreof wo tho as.suiers will contiibuto, cachono according to tho 
rate and quantity of his surn herein assured. 

(12) And it is especially doclami and ngrcod that no acts of ( 12 ) waivor oiau** 
tho insuTor or insured, in rccoveiing, saving, or preserving the 

property insured, shall bo considered as a waivor or acceptance 
of abandonment. 

fl3) And it is agreed by us, tho insurers, that this writing, or (n) rianwMto 
policy of assurance, shall bo of as much foice imd effc'ct as tho ouhc’po'acy* 
suiost writing or policy of assuramo hoictofojo mado in Lombard 
Stieet or in tlie Iloyjil Exchange, or elsowhero in London. 

(14) And ho wo tho nsiureis aro contenti'd and do hereby ti4> PromiMof 

E romiso, and bind ourselves caoli one for Ins own part, our toin.remmry 
oirs, oxccutoiH and goods, to tho assured, their oxeciitois, 
administrators aud assigns, fur the true jiei foiinanco of tho 


premises. 

(15) Confessing ouieelves paid tho considoralion duo unto us 
for this assurance by tho assured at and after tho rate of (1 6) 

(17) In witness whereof we, the assui ers, have subscribed our 
names and sums insured in London. 

(18) N B. Corn, tish, salt, fruit, flour and seed arc warranted 
free from average, unless general, or tho ship bo stranded; sugar, 
tobacco, hemp, flax, hides and skins are warranted free from 
average under £0 per cent . ; and all other goods, also tho ship 
and freight, are warranted free from average under £3 per cent , 
unless general, or tho ship ho stranded. 

(.92 [ 

(autn in fiffures) A.B. (3U7n in words day of A.D. 

£ ditto ) C.D. ditto day of a d. 

£ ditto ) E.F. ditto day of ' d. 

{and so on, until the agrjreyate amount of th^s diffmnt sums sub - 
srrihed by each underwriter equals the amount required to be insured). 


IIB) AcknowlMlf 
mant of receipt of 
liraiitlum 

(16) Blank for . 
Inserting rate of 
lireininin 

(17) Atteatntion 
clause. 


(igl Blank space 
In which la to lie 
inserted the suh 
scriptien of each 
unilerwriter, the 
sum he Insures, 
and the dale of 
hls subscription. 


The above form is now embodied in the Marino Insurance Act, 190li 
(6 Bdw. 7, 0 . 41), Sched. I. ; eoe ibid , s. 30. 

{q) Marsden v. Reid (1803), 3 East, 572, perr Lawrbnck, J., at p. 679; 
Le Cheminard v. Pearson (1812), 4 Taunt. 367, per Mansfield, O.J., at p. 380. 

(r) See title Custom and Usages, Vol. X., pp. 297, 298. Tho various blanks 
in ^e policy axe generally filled in by written words, and in order to meet tho 
exigencies of commerce special clauses ore constantly inserted or incorporated 
by way of reference ; see, for instance, the York- Antwerp Buies, pp. 608, etstq.t 
pcit. 
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Sub-Seot. 3. — Oenend Rules of Construction of Marine Policies. 

680. A contract of marine insurance is to be construed, like 
all other commercial instruments, so as to give effect to the 
intention of the parties as expressed in the written contract (s). 
The most general rule of construction is that the policy is to be 
construed according to its sense and meaning, as collected in the 
first place from the terms used in it ; and these terms are to be 
understood in their plain, ordinary, and popular sense, unless they 
have by the known usage of trade acquired a peculiar meaning 
distinct from the popular sense of tlie same words, or unless the 
context evidently points out that they must in the particular 
instance, and in order to effectuate the immediate intention of the 
parties, be understood in some other special and peculiar sense {t). 

681. Of rules of construction which have reference only to the 
words actually used, and not to the admission of parol evidence 
for the purpose of explaining or adding to the contract, one of the 
most important is that full effect must, if possible, bo given to 
every provision, written or printed, contained in the policy, 
although it may be one which the assined would have rejected, 
had it been present to his mind at the i)me of his entering into 
the contract ('ll) ; but greater weight is, in case of inconsistency (a), 
given to a written than to a printed clause, inasmuch as the 
written words are the immediate language and terms selected by 
the parties themselves for the expression of their meaning, 
whereas tno printed words are a general formula adapted equally 
to their case and that of all other contracting parties upon similar 
occasions and subjects (/>). 

Printed words will, therefore, be considered as struck out 
if they be absolutely inconsistent with the written words, or if it 
be clear that the latter were to be in substitution for the former. 
For instance, the printed clause 5 (c) describing the subject-matter 
insured is applicable whore both ship and goods are insured; but 
the subject-matter really insured in any particular case is always 
specified in writing at lie foot or in the margin of the policy, as 
for example, “ on goods,” “ ship,” “ freight," ” 100 bags of rice ” etc., 


(jj) Carr v. MmUfime (1864), 5 B. ^ S. 408, Ex. Ch., per EblB, J., at p. 428. 
As to whether a contract made abroad should be construed by English or 
foreign law, see title Confliot ov Laws, Vol. VI., pp. 2.38 ei aeq., and Royal 
Exchange Assurance Corporation y. Smforsakiinga Aktiebolaget Vega, [1901] 2 

K. B. 667, 574; affirmed, [1902] 2 K. B. 384, 393, C. A. 

(0 Robertson y. French (1803), 4 East, 130, per Lord Ellenborouoh, 0,J. 
at p. 136 ; applied. Hart v. Standard Marine Insurance Co. (1889), 22 Q. B. D. 49{t 
.lOl, 0. A. ; Birrell y. Dryer (1884), 9 App. Oas. 345. See titles Contract, 
Vol. VII., p. 510 ; Custom and UsA'JES, Vol. X., pp. 260, 297. 

(m) Pearson v. Commercial Union Assurame Co. (1876), 1 App. Cas. 498; 
Baughton y. Empire Marine Insurame Co. (1866), L. R. 1 Exch. 206. 

(a) Qumm v. Tyrte (1864), 4 B. & S. 680, per Crompton, J., at p. 707 ; 
affirmed (1865), 6 B. & S. 298, Ex. Ch. 

Robertson v. French, supra, at p. 136; Jot/ce v. Realm, Insurance Co. (1872), 

L. R. 7 Q. B. 580, per Blackbxtrn, J., at p. 583 ; Dudgeon y. Pemhroke (1877), 
2 App. Gas. 284, per Lord Penzance, at p. 293. This rule only applies wber^ 
there is inconsistency between the printed and the written word^, 

(c) See note (p), p. 340, ante. 
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and in such cases these written words are considered as substituted 
for the printed words, although the latter are not struck out of the 
policy (d). 

For a similar reason no effect will be given to a printed clause in 
a policy where it is inconsistent with the object and purpose of the 
insurance (c). Thus, no effect will be given to the suing and labour- 
ing clause contained in a policy of reinsuranee (/), or in a policy 
indemnifying the shipowneis against liability to owners of cargo 
for negligence (^). 

682. Another general rule of construction is that one has, in 
interpreting an instrument, to look at aH the surrounding circum- 
stances known to the parties at the time of the making of the 
contract (^), and that where the words of the contract arc 
ambiguous the acta, conduct, and course of dealing of the parties 
before and at the time they entered into it may and should be 
considered and taken into account with a view of discovering the 
intention of the parties as expressed by thorn in the contract (i). 

683. Words used in a policy may be technical words not 
employed in ordinary language ; in such a case evidence may be 
given of their technical meaning as if they were words in a foreign 
language. Again, although the words used may have an ordinary 
meaning, still evidence may be adduced to show that they have a 
different and peculiar meaning in insurance business or in the 
export or import trade to which the particular insurance relates, 
and effect will be given to such secondary meaning, unless it appears 
from the circumstances of the case or the terms of the policy that 
this was not the intention of the parties (A;)* 

Thus, in the memoiandum by which underwriters exempt 

(d) Jfoberfaoii v. French (1803), 4 Kast, 130; Havghton v. Ewhank (1814), 4 
Oamp. 88; compare v. Tohm (1816), 1 Staik. 336; Western Asaurance 

Co. of Toronto v. Poole, [1903] 1 K. 13. 3<0. 

(c) Hydarnea Steamahip Co. v. Indemnity Mutual Marine Aaaurante Co,, [^1895] 
1 Q. B. 600, C. A. (clause us to commencement of risk) ; distinguished. 
Beacon Life and Fne Aaaurance Vo. y. Othb (1862), 1 Moo. P. C. C. (n. B.) 73 
(“ promises ” in fire policy applied to ship). 

(/) Uzit Hi V. Boaton Marine Inaurance Co. (1884), 15 Q. B. D. 11, C. A.; 
Weatern Aaaurance Co. of Toronto v. Poole, supra. As to tlio suing and laboiu'ing 
clause, 806 p. 456, post. 

(j^ Cunard Steamship Co. v. Marim, [1903] 2 K. B. 511, 0. A.; uffii-ming 
S. d, [1902] 2 K. B. 624, per Walton, J., at p. 627 ; applied, Weatern 
Aaaurance Co. of Toronto v. Poole, aupra. 

(h) Carr v. Montefiore (1864), 5 B. & S. 408, Ex. Ch., per Eule, C.J., at p. 428 ; 
Lewia v. Cheat Weatern Bail. Co, (1877), 3 Q. B. D. 195, 208, C. A. (forwarding 
note). 

(i) Soulier Brathera dk Co., Ltd. v. Public Worha Commisaioner, Public Worka 
Commiaaioner v. Iloulder Brothers d: Co., Ltd., [1908] A. C. 276, 285, F« 0. 

S age clause in contract of sale); Bank of Sew Zealand v. Simpson, 
L. C. 182, 188, P. 0. ; Montefiore v. Lloyd «1863), 16 0. B. (n. 8.) 203 ; 
V. Spyer (1870), L. E. 5 C. P. 595, which weie actions on contracts 
guaranteeing that an employee would duly pay over moneys received, and 
decided entirely by reference to the surrounding circumstances ; and see title 
OoHTEACT, Yol. Vll., p. 524. 

(k) Mason v. $kurray (1780), 1 Park on Marine Insurance. 8th ed., 253. See 
alro titles OoNTRAOT, Yol. Yu., pp. 611 et aeq. ; Custom and TJsageb, Yol. X., 
pp. 260 et aeq., 297 ; Bvidbnce, XIII., pp. 430, 444. 
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themselves from liability on certain perishable articleSi evidence is 
admissible to show that tho word “ corn ” is meant to comprehend 
every sort of giain (Z), and also beans and peas (m), but that it 
does not include rice (n). 

Again, it may be shown that the word port ” has in the mer- 
cantile sense a more or less extensive meaning than its legal or 
political limits, and in such case effect will be given to its mercan- 
tile sense (o). 

684. Where words descriptive of seas or countries have 
among mercantile men a sense differing from their common 
or ge{;grai)hical import, evidence of their mercantile meaning is 
admissible, and effect will be given to such meaning (p). Thus, 
where an insurance is made “ from London to any port in the 
Baltic,” although among geograjdiers the Gulf of Finland is not 
included in the Baltic, yet upon evidence showing that it is com- 
prehended in the Baltic in commercial language the court will give 
this extension to the term “ Baltic ” in the policy (q). 

Sxju-Skot. 4. — Incorporation of Usage. 

685. The language of a marine policy >b so general and indeter- 
minate that it requires in a far greater degree than most other 
mercantilo contracts to be supplemented by evidence of usage. 
8uch evidence is admissible not merely for the purpose of explaining 
ambiguous terms in tho contract (r), but also for the puipose of 
adding incidents to it, subject, however, always to the following two 
conditions : (1) The usage must not bo inconsistent with the express 
terms of the contract, and (‘2) it must bo general *and notorious 
in insurance business, or in tho particular trade to which the con- 
tract relates (a). 

Thus on looking at Lloyd’s policy it will be found that the voyage 



liourdieu[ 

saltpetre) ; Hart v. Standard Marine hmirance Cx>. (1885)), 22 Q. y. D. 499, 0. A. 
(wun-anty against iron inclmloa stool) ; Ilrrekxns v. Pukersytll (1783), 1 Park on 
Marmo Instiranco, 8th ed,, 120 (tael lo and furnituie); Parr "V. Anderson (1805), 
0 East, 202 (letters of laarquo). 

(o) Constahley. Nolle (1810), 2Taunt. 403; Pagney. Uatcliinson (1808), 2Taunt. 
40.J, n. ; Cockeif v. Athnaon (1819), 2 15. & Aid. 460; Broun v. Taylenr 

4 Ad. & El., 211 ; SaiUnq-ship “ Garston” Co. v. Bicicie (1885), 15 Q. 15. I). 680, 
C. A., per lluETT, M.R. ; Hunter y. Northern Marine Insurants Go. (1888), 13 
App CiiH. Ill, per Lord Watson, at p. 733. 

(p) Uhdey. llhWera (1811), 3 Camp. 16; Moxon v. Atkins (181^, 3 Ooznp. 
200; lioyal JExchanqe Assurance Corporation y. Tod (1892), 8 T. L. E. 669; 
and aeo title Custom and TJsagks, Vol. X., pp. 264, 266. In the following 
cases the attempt to prove a special mercantile meaning was unsuccessful : — 
R^ertson v. Clarice (1824), 1 Bing. 446 ; Northey v. TrevUlion (1902), 7 
Com. Cas. 201 ; BirrdI y. Dryer (1884), 9 App. Gas. 345 ; and see Houghton 
V. Otllart (1836), 7 0. & P. 701 (dictionary insuflaciont evidence). 

(ql Glide V. Walters, supra. 

(r) As an example of reference to usage for explaining the terms of a policy, 
BOO Otago Farmers Co-operative Association of New Zealand v. Thompson, [1910] 
2 K. B. 145. 

(a) Tho Marine Insurance Act, 1906 (6 £dw. 7, o. 41), s. 87, contains the 
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insured is mainly defined by naming the port of departure and the 
port of destination, bo that the course to be pursued by the vessel 
on the voyage between those two ports must necessarily be determined 
by usage. Ir short, wliat is usually done on the insured voyage 
with reference to ship or cargo is understood to bo implied in every 
policy and to make a part of it as if it were ex^jrossod therein (b). 

In accordance with this principle, intermediate voyages and 
goods landed and stored are held to be covered by the policy, if 
there be a general and well-known usage for ships engaged on the 
insured voyage to make such intermediate voyages, or for goods to be 
landed and stored in the course of it (c). 

686 . No usage will bo allowed to affect a contract of insurance 
unless it be consistent with the express terms of the contract ; in 
other words, evidence of usage is never admissible to contradict 
what is plain (d). Thus where the risk on goods is expressed by 
the policy to be “ till discharged and safely lauded,” evidence of 
usage will not be admitted to show that this clause moans in the 
particular trade insured ” until the ship was moored 24 hours in 
safety,” because this is inconsistent with the plain language of the 
policy (c). 


following provisions : — “ (1) Where any right, dnh', or liability would aiise under 
a contract of xnarmo insuranco by loiplic.ition of law, it may be negatived or 
varied by express agroement, or by usage, if the uaago bo such as to bind botli 
parties to the contract ; (2) The piovisious of this section extend to anv right, 
duty, or liability declared by this Act which may bo lawfully modifiod by 
agroomont.” See also titles Custom and Usaoks, Vol. X., pp. 2G3 et seq. ; 
Evidence, Vol. XI If., p 445, 

(J)) Petty V. IloijaUEj change Assurance Co. (1757), 1 Burr. 341, per Lord 
Mansfield, at pp. 347, 350. 

(c) Villy V. Itoyal- Exchange Assurance Co., supra; Tierney v. Etherington 
(1743), cited in PeUy v. Royal- Exchange Assurance Co , supra, at p. 348 (as to 
storing goods). Where thoro was a gen oral usage of tho Nowfoundland trade 
that the ships engaged in it after their arrival ,at Newfoundland wore either 
eniployod for some time in fishing, or made intermediate voj'ugos from one 
Amoncau port to another before beginning to load a cargo im the homeward 
voyage, it was held that under policies at and from Newfoundland such inter- 
mediate voyages, although not expressly allowed by the policy, did not affect 
its validity, and did not discharge tho underwriters from a loss happening on 
the homeward voyage (Nohle v. Kennoway (1780), 2 Doug, f fc. d.) 610; Vallance 
V /)cimr (180^, 1 Camp. 603 ; (higier v. t/enni rays (1800), I Camp. 505, n., per 
Lord Eldon, 0. J.). As to tho effect of usages existing' in tho China and East 
Indian trades, see Petty v. Royal- Exchange Assurance Co., supra; Brough v. 
WhitTnore (1791), 4 Term Hop. 206; Salvador v. Hopkins, Heaton v. Ruder 
(1766), 3 Burr. 1707 ; Gregory v. Christie (1784), 3 Doug. (K. b.)419 ; Farquhar- 
son V. Hunter (1785), 1 Park on Marine Insuranco, 8th ed., 105. Many 
illustrations of the same principle will be found in tho section on deviation, 
duration and commencement of the risk (see pp. 384, 395, post), where it is 
shown that deviation may be justified by usage, and that the commencement 
and duration of tho risk may be affected by the usages of maritime trade and 
husiness. See also Kingston v. Knihhs (1808), 1 Can^. 608, n. ; Moxon v. Atkins 
(1812), 3 Camp. 200; Brown v. Carstairs (1811), 3 Camp. 161. See also title 
Custom and Usages, VoL X., p. 297. 

(d) Blackett v. Royal Exchange Assurance Co. (183^, 2 Or. & J. 244, per Lord 
Ltndhurst, O.B., at p. 249 ; Provincial Insurance Company of Canada v. Ledue 
(1874), L. B. 6 P. 0. 224, 235; Hally. Janson (1855), 4 E. & B. 600 ; Crofts 
V. Marshall (1836), 7 C. & P. 697, 607. 

(«) Parkiraon v. Collier (1797), 2 Park on Marine Insurance, 8th ed., 663. 
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Shot. 2. 687. The usage, in order to be binding, must be general and 

Insarance notorious. It need not be a usage of the Whole mercantile world 
Policies of which the court would take judicial notice (/); but the usage 
and their merely of a particular place or a particular class of persons is not 
Construe- binding on other persons unless they are shown to be cognisant of 
it and have contracted with reference to it (y). The usage, however, 
Usage must need not bo followed' invariably at all times and by all persons in 
be general and the trade: if it is notorious and prevails generally in the trade, 
no nona. assured and underwriter are presumed to have notice of it and 

are bound by it(/t). 

It is also immaterial that the trade itself is of recent origin ; it 
is sufficient if the usage has existed in such circumstances that 
it may be fairly presumed to be known to persons engaged in the 
trade, and that contracts of insurance relating to it are made with 
reference to such usage (i). But the usage, in order to be binding, 
at any rate on persons not cognisant of it, must be one which is 
not unreasonable (k). 

Rules of Usages or rules of practice are often incorporated in policies by 

practice reference, as, for instance, the rules known as the York-Antwerp 

taSrooraied -^11 association of English \verage Adjusters holds 

^ meetings from time to time at which lules of practice are also 
established, but as these rules are always intended to be altered or 
modified with reference to leading decisions they are not, if incon- 
sistent with legal principles, binding on parties to the contract of 
insurance, unless they are expressly incorporated in the policy (m). 

Tho queBtion has arisen, and still seems open to doubt, whether an established 
usage can be excluded by purol agreement. See FawJces v. Lamb (1862), 31 
L J. (q. 11 .) 98 (contract of sale) ; Arnould on Marine Insurance, 2nd ed., 
p. 577; 1 Phillips, Law of Insurance, s. 694; 1 Duer on Marine Lisurance, 

E , 276 ; 2 lJuor on Marino Insurance, p. 668 ; and the conflicting judgments of 
LACKBURN, J., and CocKBUitN, C.J., in Burgea v. Tr»c/f//a7n (1863), 3 £. & S. 
669, at pp. 686, 697. It is, however, not of much practical importance, since 
there is no reason why the policy should not be reformed if it be drawn up so 
as not to express the common intention of both parties. See Xenos v. Wickham 
(1863), 14 C. £. (n. s.) 435, Ex. Ch., per Blackbubn, J., at p. 469. 

(/) Variance v. Dewar (1808), 1 Camp. 503. 

(</) Bartlett v. Pentland (1830), 10 B. & 0. 760, per Lord Tiintebden, C.J., 
at p. 770 ; Gabay v. Lloyd (1825), 3 B. & 0. 793 ; Scott v. Trv^vg (1830), 1 B. & Ad. 
605 ; Sweeting v. Pearce (1861), 9 C B. (n. S.) 634; Matviejf v. Croafuld (1903), 

8 Com. Cas. 120; Stewart v. Aherdein (1838), 4 M. & W. 211 (whei-o the 
plaintifE’s acquaintance with the usage was proved). 

! A) VaUame v. Dewar, aupra. 

i) Evidence of usage in one tnule is admissible to prove that the same usage 
nnding on those engaged in another tiade of the same kind carried on in the 
same way {Noble v. Kennoway (1780), 2 Doug. (k. b.) 610; and see title 
Evidence, VoI. Xni., p. 446J. 

(k) Ougier v. Jennings (180(U, 1 Camp. 605, n. ; Itobinson y. Mollett {1675), 
L. B. 7 n. L. 802, per Brett, J., at pp. 817, 818 ; and see title Custom and 
Usages, VoL X., pp. 269, 297. 

(Z) For these Buies, see pp. 608 et aeq., post. 

(«i) See Atwood.y. Sdlar & Go. (1879), 4 Q. B. D. 342, 363 ; affirmed, Atwood 
V. Sellar (1880), 6 Q. B. I). 286, 289, C. A. See tho rules of practice adopted by 
the Assomtion of Average Adjusters, May, 1908, set out in the Appendix D to 
Arnould on Marine Insurance and hereinafter, for brevity’s sake, called The 
Average Adjusters’ Buies.” In insurance on ships the practice is to incorpo- 
rate in voyage and time poh'cies respectively a number of clauses called the 
“institute voyage clauses ” and the “institute time clauses,” which have been 
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Sub-Seot. 6. — Other liulfis of Comtrtiction. 

688. The following rules, of a more special and limited 
character, are often applied to policies of insurance. When a 
particular enumeration of causes is followed by such words as 
“ or other,” the latter expression must in some cases be limited to 
matters ejusdem generis (n). Again, there is ;in important rule of 
construction that in marine insurance contracts losses must be 
attributed to their proximate causes. These two rules receive 
full illustration elsewhere (o). 

Moreover, where there is a latent ambiguity as to the subject- 
matter of the policy external evidence is admissible for the purpose 
of identifying it( 7 )). Finally, where an ambiguity cannot be removed 
by any other rule of construction the maxim *‘verha chartanim 
fortius accipiuntur contra proferentem" is applied (< 7 ) ; it being, 
however, left for determination in each case, as regards any special 
provision in the policy, whether the insured or the insurer are to 
be considered the proferentes within the moaning of the rule (r). 

Sect. 8. — The Cmirse of Business of Insurance. 

Sub-Skot. -1. — Imurance Brokci'a : Course of Business betioeen Broker and 

Underwriter. 

689. A marine policy is generally effected by an insurance broker, 
who acts as middleman between the assured and the insurers, and 
whose business consists mainly in receiving instructions from the 
assured as to the nature of the risk and the rate of premium at 
which the insurance is to be effected (s), communicating these facts 
to the underwriters and effecting tho policy on the best possible 


altered from time to time. They are set out in A mould on Marino Insurnuco, 
Appendix B. 

(n) For a full explanation of this rule, see Lord Watson’s judgment in Sun 
Fire Office v. Hart (18vS9), 14 App. Cas. 98, 103, P. C. ; and see Bolivia Bepulhc 
V. Indemnity Mutual Marine Asanranre Co., Ltd , [1909] 1 K B. 785, 0. A. See, 
fiuther, p. 446, 

fo) See, further, pp. 437 et seq , jyost. 

Macdonald v. Longhotiom (1859), 1 E. & £. 977 ; Irving v. Bichardson 
(1831), 2 B. & Ad. 193 ; Bank ofNeiu Zealand v. Simpson, [ 1 9('0] A. 0. 182, V. C. ; 
compare Birrell v. Dryer (1884), 9 App. Cna. 315 (whero the court found no 
ambiguity). Seo also titles Contract, Vol. VIL, pp. 523, 527 ; Deeos aiju 
Other Instruments, Vol. X., p. 453 ; Evidence, Vol. Xlll., p. 5G8. 

(g) Fawkes v. Manchester and London Life Assurance and Loan Association 
U863), 3 B. & S. 917, 929 ; Thomson v. Weems (1884), 9 App. Caa. 671, 687 ; Be 
Mherinyton and Lancashire and Yorkshire Accident Insurance Co., [1909] 1 K. B. 
691, 596, C. A. 

(r) It has been said that in dealing \vlth the construction of polic'ies, Avhether 
life, fire, or marine, an ambiguous clause must be construed ugaiustiatherthan 
in favour of the insurer {Be Ftherington and Lancashire and Yorkshire Acetdent 
Insurance Go., supra, per Vauohan Williams, L J., at p. 696 ) ; but it is sub- 
mitted that this proposition is inconsistent with the judginente in tbe^ House 
of Lords in Birrell v. Dryer, supra, and with the other authorities cited in 
note (^), supra, at any rate as regards marine policies, which (unlike fire and life 
policies) are framed in accordance with the slip prepared by the assured’s broker. 
See p. 348, post. 

(s) Where an insurauce is effected ** at a premium to be arranged *' in the 
absence of arrangement, a I’easonable premium is payable (Maxine Insurance 
Act, 1906 (6 Edw. 7, c. 41), s. 31 (1) ). 
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terms fo** tlio assuretl, paying the premium to the underwriters, and 
receiving trom them whatever may be due from them under the 
policy in case of loss. In these matters the broker is the agent of 
the assured and not of the underwriters (t). 

690. Tlio actual course of the business of marine insurance as 
carried on in London and elsewhere in this country, briefly stated, 
is as follows : A broker on receiving orders from his principal 
to effect an insurance prepares what is commonly known as a 
“ slip,” containing rough notes, suflicient, however, to indicate 
the terms of the proposed insuniiico. The broker then takes the 
sli]) round to tlie various underwriters, who may be private 
Lloyd’s underwriters or undorwritora on behalf of corporations. 
Those underwriters who are willing to accept the risk signify 
their willingness by initialling the slip for the amounts for which 
they are willing to become insurers. So far as the initials 
on the slip are those of Lloyd’s underwriters a policy is pre- 
pared by the broker and taken round by him to the different under- 
writers for their signature. Insurance companies, however, 
Ijrcpure their own policies; and in order to enable them to do so 
the broker sends to each comp.any a men) 'i-andum of the engage- 
ment which the particular company has already entered into by 
initialling the slip (?/). 

691. The insurance slip is in practice, and according to the 
understanding of those engaged in marine insurance, the complete 
and final contivict fixing the terms of the insurance and the premium, 
and neither party can without the assent of the other deviate from 
the terms agreed on without a broach of faith (e). In accordance 
with this practice it is provided that the contract of marine insur- 
ance is deemed to be concluded wdion the proposal of the assured is 
accepted by the insurer, whether the policy bo then issued or not ; 
and for the purpose of showing when the proposal was accepted, 
reference may bo made to the slip or covering note or other customary 
memorandum of the contract, although it be unstamped (7tJh 

(i) ICmyreas Amirarne (Jari)oration v. Bowrimj (0 Co. (11)05), 11 Ooin. Cos. 10/. 

\u) For a nioro clotnilod statement of this course of business, see Amould 
on Marine In-surauco, s. 102. As to the mode in which accounts aio usually 
kept between tho broker and underwriter, and b etween broker and assured, 
soo Amould on Marino Insiuanco, ss. 101, 105. Sometimes insurance brokers 
giiurantco tho solvency of the undcrwritois. In such cases they are said to act 
del credere, or to bo del credere agents (for which see title Agency, Vol. L, p. 153), 
and receive 'therefor a commission def f reefers. This commission is cai-ned by 
entering into the contract of guarantee, and Joes not at all depend upon the 
subsequent events {Carvtliers v. Graham (1811), 14 Eust, 578; Coidurter v. 
Ilnatie (1852), 8 Exch. 40 ; Ilarhury India Ilubber Co. v. Martin, [1902] 1 iC. B. 
778, G. A.). 

(r) lomdea V. Pacific Insurance Co. (1871), L. R. 6 Q. B. 674, 684; affirmed 
(1872), L. E. 7 Q. B. 517, Ex. Ch. (where it w.oa hold that, a stamped policy 
being in existence, the slip might oo looked at for the pui'pose, inter alia, of 
ascertoining the intention of tho parties in pioparing tho policy). 

(la) Maiino Tnsui'ance Act, 1906 (8 Edw. 7, c. 41), s. 21. This was also the 
previous law (Cory v. Patton (1872), L. E. 7 Q. B. 304; Cory v. Patton (1874), 
L. E. 9 Q. B. .577 (any fresh fact coming to the knowledge of the assured after 
the initialling of the slip, but before the execution of the policy itself, need not 
be communicated to me insurers); applied, LUhman v. Northern Maritime 
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Apart from the provisions of the Stamp Act, 1891 (x) (for instance, 
when the contract of insurance is made in a country where no 
stamp laws are in force), an action may be maintained upon an 
agreement to issue a policy, and specific performance of it may be 
ordered (y). 

Sub-Seot. 2. — Payment of Premiums. 

692. Unless otherwise agreed, the duty of the assured or his agent 
to pay the premium and the duty of the insurer to issue the policy 
to the assured or his agent are concurrent conditions, and tlie insurer 
is not bound to issue the policy until payment or tender of the 
premium (a). 

Unless otherwise agreed, where a marine policy is effected on 
behalf of the assured by a broker, the broker is directly responsible 
to the insurer for the premium, and the insurer is directly respon- 
sible to the assured for the amount which may be payable in respect 
of losses or in respect of returnable premium (ft). 

Where a marine policy effected on behalf of the assured by a 
broker acknowledges the receipt of the premium, such acknow-, 
ledgment is, in the absence of fraud, conclusive as between the 
insurer and the assured, but not as between the insurer and 
broker (c). 

It follows from the above provisions that as a general rule the 
assured is liable to the broker for premiums as money paid, whether 
or not they have been paid over by the broker to the underwriter. 

Insurance Co. (1875), L. R. 10 0. P. 179, Ex. Oh.). By the Murine Ineuranco Act, 
1906 (6 Edw. 7, c. 41), b. 89 : “ Whore there is a duly stainpod policy, roforonce 
may be made aa heretofore to the slip or covering note in any legal pro- 
ceeding.” See lo7iides v. Pacific Insurance Co. (1871), L. R. 6 Q. B. 674, 678. 
As to the qualification of the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
88. 21, 89, by B. 91 (1) (u), see Glasgow Assurance Corporation v. Symmdsen 
dt Co. (1911), 104 Ij. T. 251, x)€r Sckuttojt, J., at p, 258. 

{x) 54 & 55 Viet. c. 39. 

(j/) Jihugwajulasa v. Netherlands India Hea and Fire Insurance Co. of Batavia 
(188^'). 14 App. ('as. 83, P. 0.; Royal Exchange Assurance Corporation v. Tud 
(1892), 8 T. L. R. GG9. 

(rt) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s, 62, It is not easy to 
ascertain tho effect this provision was intended to have. It seems that it cannot 
have any application to a policy effected at Lloyd’s with individual undur- 
writors, as, even if they can be considered as issuing a policy, it is in fact 
underwritten without any such tender or payment, nor can it apply to any 
iiisuraiico (whether by companies or at Lloyd’s) in those crises m which tho 
premium is paid or deemed to have been paid on or before effecting tho policy. 

(ft) Ihid., 8. 53 (1). 

(c) Ihid., B. 64. Ss. 53 (1), 54 (ibid.), ombodiod the law laid down in previously 
decided cases; see Power v. Butcher (1829), 10 B. & C. 329, 340, 347 ; Dahell v. 
i¥(H>(1808), 1 Camp. 633; De Oaminde v. Pigon (1812), 4 Taunt. 246; Airy v. 
Bland (1774), 2 Park on Marine Ineurunco, 8th ed., 811 ; Xmos v. Wichham 
(1863), 14 C. B. (n. a.), 436, per Blackhuun, J., at p. 456, Ex. Ch. ; (1807), L. R 
2 II. L. 296, per Lord()iiELMSFORD, L.G., atp. 319 ; see also Lamont, NubettACo. 

V. Uanitlion, [1907] S. 0. 628 ; Umverso Insuraiice Co. of Milan v. Merchants 
Marine Insurance Co., [1897] 2 Q. B. 93, 0. A. In the last case the policy, which 
was effected by a company, did not contain an acknowledgment of the receipt 
of the premium, and contained a promise^ by tho assured to pay it. It is 
doubtful, however, whether the decision is not impliedly overruled by the 
Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 53 (1). See also Rcberta v. 
Security Co., [1897] 1 Q. B. Ill, 0. A., and tho comments on this casein Eguitahle 
Fire and Accident Office, Ltd. v. The Ohing Wo Hong, [1907] A. 0. 96, P. 0. 
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Suu-Seot. 3. — Stt-off of PremiufM and Loews between Broker and Vnderwriier, 

693. A claim undeL' a policy, whether the loss be total or partial, 
is a claim for unliquidated damage (d)^ so that losses and premiums 
could not bo set off against each other under the statutes of 
Hct-oflf (e) ; nor are they now the subject of set-off, but by virtue of 
tlie Judicature Acts, the broker, in an action brought by the 
insurers against him for premiums, can counterclaim, at any rate, 
to the extent to which he could recover on the policies for his own 
use and benefit (/) . 

Where the broker or the underwriter becomes bankrupt, there 
can be no counterclaim in an action brought by either of them 
against the other, inasmuch as no action can be maintained against 
the trustee of a bankrupt’s estate for a debt due from the bankrupt (^). 
13 ut although no counterclaim in the ordinary sense of the word 
can be maintained, there may be a right of set-off under the mutual 
credit clause of the Bankruptcy Act, 188B (/i), and the following 
are the rules of law in respect of setting off losses under that 
clause. 

Where bankruptcy of the underwriter has intervened, and the 
action is brought by the trustee of the bankrupt’s estate, the 
broker who has effected the policy in his own name and on his own 
account, or in his own name, but on account of his principals 
(provided in this last case he has also a lien on the policy to the 
extent of his set-off) (0» niay set off losses allowed to him in 
account by the underwriter before his bankruptcy, though 
unadjusted; such losses being mutual credits within the meaning 
of those words in the Bankruptcy Act, 1883 (j). 

But where the broker effects the policy both in the name and on 
account of his principal ; or where, when effected in his own name, 
but on the principal’s account, he has no lien on it, or where he 
etfects it in Jiis own name, but expressly on the face of the policy as 
agent, he has no such right of set-off. He has no such right 
even though he acts under a del credere commission, for such a 

((A CastcJli r. Boddtmjton (1852), 1 E. &B GG; LticJcie v. JJushby (1853), 1 ‘i 
(3. B. 864; Thomson v. Redman (1843), 11 M. & W. 487 ; Pei/aa v. Neptujie 
Marine Insurance Co. (187^, 6 0. P. D. 34, C. A. ; and see Swan and GleUmd’e 
Graving Dock and Slipway Co. v. Ma 'ih?nc Insurance Co. and Croshaio, [19071 1 
K. B. 117, 123 ; Baker v. Adam (1910), 15 Com. Cas. 227. As to the application 
of B,. S. 0., Ord. 14, to a polioy against default in payment of a sum of money, 
£00 Dane v. Mortgage Insurance Gorparation, [1894] 1 Q. B. 64, 0. A. 

(e) Stnt. (.1728) 2 Goo. 2, o. 22, and atat. (1734) 8 Geo. 2, o. 24; repealed by 
Statute Law Hovision,aud Civil jprocedure Act, 1883 (46 & 47 Viet. c. 49), s. 4. 
See now B. S. 0., Ord’. 19, r. 3; and titles Equity, Vol. XIII., pp. 103, 163; 
Set-off and Counterclaim. 

(/) Young v. Kitchin (1878), 3 Ex. D. 127; Newfoundland Government v. 
Newfoundland Rail. Co. (i888), 13 App. Cas. 199, P. C. 

ig) See title Bankruptcy and Insolvency, VoL II. , p. 60. 

(A) 46 & 47 Yiot. c. 52, e. 38 ; see title Bankruptcy and Insolvency, 
Vol. n., p. 211. 

(•) Davies v. Wilkinson (1828), 4 Bing. 473. As to lien on tho policy, see 
p. 351, post. 

{]) 46 & 47 Viet. 0 . 62, 0 . 38. See Grove v. i?tt5oM (1786), Term Eom 112 (as 
explained by Lord ELLENBOROUaH, O.J., in Parker v. Smith (1812), 16 blast, 882, 
at p. 386) ; Koater v. Eason (1813), 2 M. & S. 112; Parker V. Beattey (1814), 2 
M. & S. 423. 
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commission, being a contract wholly between the broker and the 
assured, cannot affect the mutual rights and liabilities of the broker 
and the underwriter, and therefore does not, per ee, entitle the 
broker to his right of set-off {k). 


Bbot, 8. 
The Course 
of Business 
of 

Insurance. 


Stjb-Seot. 4 . — Rdurn of Premiuma on Reduction of Risk. 

694 . The amount of premiums ultimately payable to the under- Return of 
writer may frequently depend on contingencies which cannot at premiums, 
once be ascertained, as for instance where it is agreed that the 
premium should be reduced if the ship should sail on or before a 
specified day, or in case of short interest. In such cases there is 
a returnable premium, and unless otherwise agreed, where a marine 
policy is effected on behalf of the assured by a broker, the insurer 
is directly responsible to the assured in respect of returnable 
premium (1). 


Sub-Sect. 5. — Insurance Agent's Lien on the Policy. 


695 . The policy when effected becomes the property of the Broker’s lien 
assured, who may maintain trover for it subject to any lien which’ 
the broker may have for premiums and commissions or for the 
general balance of his insurance account (?»). 

Where the policy is left by the assured in the broker’s hands, 
the broker has, unless otherwise agreed, as against the assured, a 
lien upon the policy for the amount of the premium and liis 
charges in respect of effecting the policy; and, where he has dealt 
with the person who employs him as a principal, he has also a lien 
on the policy in respect of any balance on any insurance account 
which may be due to him from such person, unless when the debt 
was incurred he had reason to believe that such person was only 
an agent (n). 

A person who though not an insurance broker is the mercantile Mercantue 
agent in this country of a merchant abroad, has a lien on the policy 

*Je) Wilson v. Creighton (17B‘2), 3 Doug. (k. b.) 132 ; Cnmrning v. Forester P^‘“°*P*^- 
(1813), 1 M. & S. 494 ; Koster v. Eason (1813), 2 M. & S. 112 ; Varlcer v. Beasley 
(1814), 2 M. & S. 423; Davies v. WtVeinson (1828), 4 Biug. 673; Lee v. Bullm 
(1868), 8 E. & B. 692, n. ; Baker v. Langhorn (1816), 4 Camp. 396; S. (3. 6 Taunt. 

519 ; Peels v. Northcote 7 Taunt. 478. These rules are (as is rightly stated 

in.^nould on Marine Insurance, s. US) the result of the cases cited in this and 
the two preceding notes. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 63 (1); boo p. 349, ante. 

See further, as to return of premiums, p. 496, post. The mode in which it 
was customary to deal with returnable premiums as between the assured, the 
broker, and tKe underwriter, and the rules of law which were applicable in the 
case of the death or bankruptcy of the underwriter, are set out in Arnould on 
Marine Insurance, SB. 116 — 118. Such custom no longer exists, and returns 
of premiuni are now dealt with as losses or averages. The underwriter is 
cremted with the initial premium, and if a return is afterwairis found to be due, 
it is adjusted on the policy and credited to the bi-oker, just as a loss would be 
adjusted or credited. It suffices, therefore, to refer to the abovo-mentioned 
sections of Arnould for the old custom and the law appertaining thereto. 

(m) Harding v. Carter (1781), 1 Park on Marine Insurance, 8th ed., 4, per 
Lord Mansfield, 0. J. 

(n) Marine Insurance Aot, 1906 (6 Edw. 7, o. 41), s. 63 See FairMd 
Shipbuilding and Engineering Co., Ltd. v. Gardner^Mountain A Oo., Ltd. (1911), 27 
T. L. K. 281 (broker estopped as against real pnnoipal from setlwg up general 
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sbot. 8. which he is r ^thorised to effect, for the general balance due to him 
The Gonrse or becoming due on bis account with his principal while the policy 
of Business remains in his hands (o) or in those of an insurance broker 
of employed by him(^). 

Insurance. general lien of an insurance broker or agent is, however, 

Limit of confined to the balance of the insurance account, and does not 
general lien, comprehend transactions between the broker and the assured on a 
distinct account having no relation to insurance, but where bank- 
ruptcy intervenes, money becoming due under such transactions 
may be the subject of set-off under the mutual credit clause of the 
Bankruptcy Act, 1883 (q). 

Extinguish- The lien of an insurance broker or agent, like the lien of every 
mentofiien. agent, is extinguished when he voluntarily delivers up the policy 
to his principal or his order, or if he parts with the policy wrong- 
fully as by pledging it as his own, but not if it is taken from him 
by force or fraud or parted with by him in mistake (r). If after it 
has been parted with it comes again into the broker’s possession, 
his particular lien revives («). 

If an insurance broker, having a lien on a policy, bo summoned 
as a witness to produce it under a subpeena (luces tecum in an action 
by the assured against the underwriter, he is compellable to produce 
the policy, but the court will, if the plaintiff obtains a verdict, 
prevent the money from being paid over to him until the broker’s 
lien is satisfied 

Sub-Seot. 0 . — Settlement of Losses^ and Usage of Lloyd's in respect thereof. 

Payment of 696. The assured generally leaves the policy with the broker, 
nuderwriters hands it to him in order that he may settle the amount of 
and neage loss (6) with the Underwriter and obtain payment from him ; and 
of Lloyd's in it seems that in such case the broker has ostensible authority to 
SsrSof settle the loss and receive payment of the money (c). 

lieu ; qiiostion whether lien on policies extended to proceeds collected thereunder 
left open). This statutory provision embodies the law laid down in the following 
cases . — see for tho affirmative proposition, Man v. Shifftier (1802), 2 East, 520 : 
Olive V. Smith (1813), 6 Taunt. 56; Westwoorl v. Bell (1816), 4 Camp. 349, 353 
Mann v. Forrester (1814), 4 Camp. 60; Qodin v. London Assurance Co. (1758), 1 
Burr. 489, 493 ; and for tho qualification, Maanss v. Henderson (1801), 1 East, 
336 ; Man v. Shiffner, supra; Snook v Davidson (1809), 2 Camp. 218 ; Lanyon v. 
Blanchard (1811), 2 Camp. 697, as explained in Weotwood v. Bellt supra ; Cahill 
V. Dawson (1857), 3 0. B. (n. 8.) 106; Maspons y Hermano v. Mildred (1882), 9 
Q. B. D. 630, 543, 0. A. ; affirmed auh nom. Mildred v. Maspons (188:1), 8 App. 
Cas. 874. 

(o) See Qodin v. Ltmdon Assurance Co., supra. 

Ip) Man v. Shiffner, supra. 

\q) 46 & 47 Vict. c. 62, e. 38. See Olive v. SmUh, supra. See, also, Rose 
V. Hart (1818), 2 Moore (o. P.), 647, 1 Smith, L. 0., 11th 298; and p. 360, 
ante. 

(t) See title Agency, YoL L, p. 197. 

(s) Levy v. Barnard (1818), 8 Taunt. 149. As to whether and to what 
extent his general lien may revive, see 2 Duer on Marine Insurance, pp. 290, 
359, 360 ; and see title Liens. 

(a) Hunter v. Ijcathley (1630), 10 B. & G. 858 ; 2 Duer on Marine Insurance, 
pp. 294, 297. 

(5) As to tho responsibility of tho insurer to the assured for the amount pay- 
able in respect of losses, see p. 349, ante. 

(c) Xenos v. Widcham (1863), 14 C. B. (n. b.) 436, Ex. Oh., per Blackburn, J., at 
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In the absence of an express or implied agreement to that effect, Sect. S. 
the broker has only authority to receive payment of losses in cash, The Coarae 
and has no authority to bind the assured by a mere settlement of of Business 
the loss in account between him and the underwriter (d). In of 
the case, how'ever, of Lloyd’s underwriters, the claims for losses losurance. 
fall due seven days after they have been settled, and it is customary 
to carry on current accounts between the broker and the under- 
writers, setting off Josses against premiums and passing cheques for 
the balance due at the end of each quarter. But as this usage is 
not a general one and only prevails at Lloyd’s, the assured, unless 
proved to be cognisant of it and to have assented to it, can recover 
the loss against the underwriter, although the claim has, between 
broker and underwriter, been settled and passed into account (<?). 

On the other hand, if the assured is proved to have been apprised 
of the usage and to have assented to it, he is bound by it and 
cannot recover from the underwriter claims so settled and passed 
into account (/). But, in this case, the broker, having doinived 
the assured of all rights remaining against tho underwriter, will 
be liable to tho former for tho amount as money had and received- 
to his use, and will, in an action by the assured, be estopped from 
saying that ho has not such money in his hands for the plaintiff’s 
use (g). 

When the broker has been expressly instructed to effect tho 
insurance at Lloyd’s, this fact may justify the inference that the 
assured has consented to be bound by the usage (h). 


Guu-Sect. 7 . — Recovery lack of Payments for Losses and Premiums in case 
of Mistahe, lUeyalily etc. 

697. Where an underwriter has, by mistake, paid a loss to the Rccorery 
broker to which tho assured is not entitled, ho may recover it back 

ctwe o£ 

' , ” ----- ntiiBtake, 

p, -Kit, a minority judgmout which ^>a3 pupported on nppoal (1867), L. R. 12 illegality etc. 
A. h 2J>G; Sweeting v. Peane (LSoU), 7 0. 13. (n. s.) *119 ; sifCnned (1861), 

0 B. (n. s.) 53^, J'lv ('h. ; Suit v. Jrvirtg (18.'iO), 1 B. & Ad. 606; Legye 
T. liyas^ Mosly & Co. (1901), 7 (’om. Cas. 16. As to payment by bill, boo lliue 
Bt others v. Steamship Inswanee Syndicate (1895), 72 L. T, 79, C. A. 

(d) Jell V. Pratt (1817), 2 Stark, 67 ; Todd v. Reul (1821), 4 13. & Aid. 210 , 
llrnseU V. Bangley (1821), 4 B. & Aid 395; Bartleity. Penthvid (1830), 10 B. & 0. 

760, and caaes cited in note (c), p. 352, ante; and see Matni'ifv. Orosfield (1903), 

8 Com. Cas. 120 (where it was hold that Swteting v. I'earce, supra, is not 
fiveniilod by Robinson v. Molldt (1<S75), L. R. 7 It. B, 802). See also Re Law Car 
and General Insurance Corporation, Ltd., [1911] ^y. N. 91 ; afllrmcd, [1911] W. N. 

101, C, A. (agreement for payment of premiums into joint account and deduction 
of losses therefrom). 

(«) See note (d), supra. 

If) Stewart v. Aberdein (1838), 4 M. & W. 211 ; boo cases cited in note (d), 
supra; comp.'iro Macfarlane v. Giannacopulo (1858), 3 H. & N. 860, at p. 866; 

Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 87, and as to the binding 
effect of usages, see p. 3 14, ante. This usage does not extend to dealings between 
brokers and insuranco companies [Iline Brothers v. Steamship Insurance Syndicate, 
supra). 

(g) Andrew v. Robinson (1812), 3 Camp. 199; Wilkinson v. Clay (1814), 6 
Taunt. 110. As to estoppel by representation generally , see title Estoppel, 

Vol. Xin., pp. 367 et sea. 

(A) Bartlett v. Pentland, supra, atp. 770 ; Steivart v, Aberdein, supra; Sweeting 
V. Pearce (1861), 9 C. B. (n. s.) 6.34, 641, Ex. Oh. 

H.L.— XVII. 
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from the broker if the latter has not paid it over to his principal, or 
settled in account with him in such manner as amounts to pay- 
ment (i). Merely passing it into account is not for this purpose 
equivalent to payment (fc). 

A premium paid upon an illegal insurance is not in general 
recoverable, though the underwriter cannot be compelled to pay the 
loss (Z). 

It seems that an agent, to whom moneys have actually been 
paid to the use of a principal, cannot withhold them from him on 
the ground that the transaction out of which the payment arose 
was illegal. Therefore, where a loss has actually been paid over by 
the underwriter to the broker, the latter cannot, in an action for 
money had and received to the use of the assured, set up as a 
defence the illegality of the insurance (m). But where the money 
has not been paid but only allowed in account, premiums on 
illegal insurances may be stopped by the assured while in the 
hands of the broker, and the underwriter cannot recover them 
from the broker (n). Moreover, the insurance agent cannot dispute 
the title of his principal, and cannot, after receiving money for 
him in that capacity, set up that he did not so receive it, but only 
received it for the benefit of some other person (o). 

Sect. 4. — Insurance Agents, 

Sub-Seot. 1 . — Authority to Insure. 

698. A person may have express or implied authority to insure 
on behalf of another, but unless ho has such authority, he cannot 
recover the premium from the other person (p). 

699. A partner has implied authority from other members of 
the firm to procure an insurance to be effected for them and 
himself on partnership property (< 7 ), but this rule does not apply 


(i) Butler V. Harrison (1777), 2 Cowp. 565; Holland r.ltimell (lS 6 I), 1 B. & 
S. 424 ; (1863), 4 B. & S. 14. 

{k) Buller v. Harrison, ‘supra. 

(Zjf Lowry v. Bourdieu (1780), 2 Doug. (k. d ) 468 ; Alikins v. Jupe (187V j, 2 
0. F. D. 375. For tho full treatment of this subject, see pp. 501 d, seq., and 
pp. 557 et seq., post. 

(to) Farmer v. Russell (1798), 1 Bos. & P. 296, De Mottos v. Benjamin (1894), 
63 L. J. (a B.) 248; O’Sullivan v. 'J’Jwmas, [1896] 1 Q. B. 698 ; Burgs v. Ashley 
and Smith, Lid., [1900] I Q. B. 744, 0. A. 

(n) Edgar v. Fowler (1803), 3 East. 222. 

(o) Roberts "V. Ogilhy (1821), 9 Price, 269; Dixon y. Hamond {\%19), 2 B. & 
Aid. 310. If Bell v. Jutting (1817), 1 Moore (c. r.), 166, be inconsistent with 
these two cases it must be considered to bo overruloa by them. See also Dixon 
r. HoviU (1828), 4 Bing. 665. By the Marine Insurance Act, 1906 (6 Edw., 7, 
c. 41), s. 91 (2), the rules of the common law relating to principal and agent 
apply to the case of the assured and broker. As to these rules, generally, see 
titles AqenOV, Vol.L, pp. 146 et seq^ 169 ; Estopvel, Vol. XIII., p. 407. 

(p) French v. Backhouse (1771), 5^urr. 2727 ; and see note ( 5 ), in/ra. Although 
a person may have no authority to insure on behalf of another, still, if he does 
BO, the latter may ratify the insui-ance even after the knowledge of the loss 
(Mai’ino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 86 ). See, further, p. 349 
ante, and 366, post, and compare title Aoenoy, Yol. I., pp. 173 et seq. 

{q) Partnerwip Act, 1890 (53 & 54 Viet. 0 . 39), s. 5. As to partnership 
generally, see title PabtKBRSBIB. 
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to part owners (r) unless they are jointly interested in the particular 
adventure insured in such a manner as to be partners therein' («). 

A consignor or commission agent to whom funds are remitted 
for the purpose of purchasing and shipping goods for his employer 
has not, merely as consignor, an implied authority to insure the 
goods on behalf of his principal, but such authority can be inferred 
from the established course of dealing between the two parties or 
by the usage of a particular trade (0- 

As regards the consignee, he has not, merely as consignee, 
implied authority to insure on behalf of the consignor, and cannot 
therefore charge him with the premiums (a). But where he has 
made advances on the goods consigned to him, he acquires 
authority to insure them, and can effect a policy to the amount 
of the insurable value, and then, by alleging the interest in 
himself and his consignor, he can recover the whole amount from 
the underwriters (b). 

700. An authority to insure may generally be revoked at any 
time before a binding contract of insurance has been entered 
into (c). 

Sub-Seot. 2. — J)uiy to Inmre. 

701. The next question to be considered is, whether a person to 
whom an order to insure has been transmitted is bound to accept 
such order, and is liable if he does not duly comply with it. On 
this subject the following rules have been laid down {d) : — 

(1) Where a merchant abroad has effects in the bands of his 

(r) Beil v. Jfumphries (1818), 2 Stark. 3*16 ; Roberta v. Ogtlhy (1821), 9 Price, 
269, 282. 

{a\ Rohinaon r. Oleadoue (1835), 2 Binp'. (if. o.) 156. 

(t) 2 Duer on Marine Inauranco, pj). 101, 104. 

(a) Ibid,, pp. 107, 108. 

(b) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), b. 14 (2) ; 2 Duer 
on Marino Insurance, p. 106; Wolff v. Ilorncastle (1798), 1 Bos. & P. 316 ; 
Carruihera v. Sheddon (1815), 6 Taunt. 14; Orau/urd v. IJunter (1798), 8 Term 
Bep. 13, 23 ; Ehaworth v. Alliance Marine Jnavrance Co. (1873), L. R. 8 0. P. 596. 
lu Cornwall. ir»7aori (1750), 1 Yes. Sen. 509, Lord Habdwigee, Ij.C., et p. 511, 
expressed an o}}inion that a merchant who has ordered goods from a foreign 
correspondent, if he justifiably refuses to receive them and elects to reship, has 
an implied authority to insure them on behalf of the consignor. It is subnutted, 
however, that this opinion is probably incorrect, since the consignee in such 
case IS not bound to reship, and need only give the consignor notice of his 
refusal to accept the goods (see Sale of Goods Act, lb93 (56 & 67 Vict. o. 71), 
B. 36; and title Sale oe Goods). 

(e) It seems, however, extremely doubtful whether a revocation would be 
effective after an insurance slip or covering note has boon signed. See p. 348, 
ante. If the authority to insure is given for the purpose of l^g, or as part of, 
the security of a consignee who has made advances, such authority may be 
irrevocable within the principles laid down in Smart y. Sandora (1848), 5 C. B. 
895, 917, 918. See title Aoenoy, Vol. I., p. 228. 

(^ Smith V. Laacellea (1788), 2 Term Rep. 187, par Budleh, J., at pp. 188 — 190 ; 
2 DUer on Marine Insurance, pp. 124, 125, 127, 128. The Sale of Goods 
Act, 1893 (56 & 57 Yiot. o. 71), s. 32 (3), enacts that unle» oth^wise agreed, 
where ore sent by the seller to the buyer by a route involving sea transit 
under dromnstances in which it is usual to insure, the sellpr. must give such 
notice to the buyer as may enable him to insure them during jtl^eir sea transit, 
and il the seller fMlii to do so, the goods shall be deemed to bb at hid risk during 
such sea transit As to carriage by sea, see title SmiTiNa Aim Navioatton. 
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agent or correspondent here, he has a right to expect that the 
agent will comply with an order to insure, because he is entitled to 
call his money out of the other’s hands when and in what manner 
he pleases. 

(2) Where the merchant abroad has no effects in the hands of 
his correspondent here, but the course of dealing between them has 
been such that the one has been used to send orders for insurance 
and the other to execute them, the former has a right to expect 
that his orders for insurance will still be obeyed unless the latter 
gives him notice to discontinue that course of dealing. 

(.‘3) Whore the merchant abroad sends bills of lading to his 
correspondent here with an order to insure as the implied con- 
dition on which he is to accept the bills of lading, and the 
correspondent accepts the bills of lading, ho must obey the order, 
for it is one entire transaction, and the acceptance of the bills 
of hiding amounts to an implied agreement to perform the 
condition (e ) . 

702. Where the merchant abroad has, under the first and 
second of the above-mentioned rules, a right to expect that his 
order to insure will bo complied with, it is the duty of tlje agent, if 
ho does not intend to accept the order, to give prompt notice to 
the merchant, so that the latter may have the opportunity of 
effecting the insurance elsewhere, and if in consetiuence of his 
failure to give duo notice no insurance bo effected, the agent will be 
answerable for the loss arising from his default (/). 

Sub-Sect. 3. — Duty to use due Care. 

703. The liability of an insurance agent to his employer is 
dcitorminod by the principles of the law of agency (r/). As to 
these, it is sullicient hero to make the following general statement: — 

A person who, voluntarily and w'ithout any kind of consideration, 
promises to procure an insurance is not liable to an action for non- 
feasance, because there is no consideration for his promise; but if 
he in fact enters upon the performance of his undertaking, he is 
legally hound to use duo care and skill in relation thereto {h). 
All agents, whether paid or un2>aid, skilled or unskilled, are under 
a legal obligation to exercise v’lie care and skill in performance of 
the duties wliich they Iiave undortakon, a greater degree of care 
being required from a paid than from an unpaid, and from a 
skilled than from an unskilled, agent. The question in all such 


(c) See note (d), p. Soo, unU. 

(/) Smith V. Laacedes (17SS), 2 Terra Kep. 187; Smith v. Price (18G2), 2 
P. & F. 748 (meosuro of dfimagcs) ; compuro Prince v. Clarh (1823), 1 13. & C. 
18(;, 189 ; Bee also Callander v. Oelricha (1838), 5 Bing. (N. o.) 68, and the 
erilicism of that case in 2 lOucr on Marino Insurance, pp. 222—225. 

(17) See title Agency, Vol. I., p. 185. 

(h) If a man after taking a tnist upon hi7jiself miscarries in the performance 
of hia trust, an action will lie against him for that, though nobody could havo 
compelled him to do the thing {Coygs v. Bernard (1703), 2 Ld. Baym. 909, per 
Holt, O.J., at p. 919 ; 1 SmiUi, L. C., 11th ed., 173, 187). Soo also Wilkinsou 
V. Coverdale (1793), 1 Esp. 76, following Wallace v. Tdlfair (1786), 2 Term Bep. 
188, n., where the principle was applied to insurance agency, and title Agency, 
Vol. I., p. 186, 
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cases is whether the act or omission complained of is inconsistent Bbot. 4. 
with that reasonable degree of care and skill which persons of Inenranoo 
ordinary prudence and ability might be expected to show in the ^ents.^ 
situation and profession of the agent (i). 

Every insurance broker is assumed to be skilled in matters Presamed 
relating to insurance and to know the ordinary well-settled rules of 
insurance law (j). He will, therefore, be held liable if he fails to 
communicate to the underwriter the time of the ship’s sailing or 
any other information which may be material {k). He is further 
bound to know all the details necessary to make the policy a 
legally valid instrument (/), and to insert in the policy the 
ordinary risks and such customary clauses as are proper in respect 
of the insured voyage (?»). 

The agent is, of course, bound to obey the express orders of his Duty to obey 
principal (w)i but if those orders are so ambiguous as to be 
reasonably susceptible of two distinct meanings and the agent bond ** ’ 
fide acts upon one of them, he will, according to the ordinary laws 
of agency, be held justified in so doing and will be exempt from 
liability (o). 

704. A broker who effects an insurance with an underwriter is insurance 

not his agcTit, and is under no legal liability to him to use care or broker only 
skill in effecting the insurance (p). Iwur^* 

705. The question whether an insurance broker has exercised Admissibility 
reasonable care or skill is a question of fact (5), but there are two oj evidence 
conflicting decisions as to the admissibility of the evidence of 

persons engaged in the same business as to what would have dueenresnd 
been in the circumstances the conduct of a broker of reasonable 
care and skill (r). It is submitted that (») such evidence is 
admissible. 


(t) Chapmans. ?/on (1833), 10 13ing. o7, 2 'cr TiNDAL, C.J., at p. C3; and 
Bee Hurrell v. Bullard (1803), 3 F. & F. 445. 

(j) Chapman v. Walton, supra, per Tindal, C.J. 

\k) Maydew v. Forrester (1814), 6 Taunt. 016; Wake v. Atty (1812), 4 Taunt. 
493. Seo Marine Insurance Act, 1906 (6 Edw. 7, c. 41), ss. 19, 20. 

{T) Turpin v. Bdton (1843), 6 Man. & O. 455; see, however. Wake v. AiU/, 
supra. 

(tw) Mallough v. Barber (1816), 4 Camp. 150; Park v. llamond 0815), 4 Camp. 
344 ; compare Comber v. Anderson (1808), 1 Gamp. 523 ; Moore v. Mouryue {1710), 
2 Cowp. 479. 

(n) YuUl (k Co. V. Bohsoii, [1908] 1 K B. 270, 0. A. ; Glaser v. Come (1813), 1 
M. & S. 62. 

Fomin v. Oswdl (1813), 3 Camp. 367 ; Ireland v. Livingston (1872), 
L. ^ 6 H. L. 396; compare Yuill Jk Go.y. Bdbson, supra; and boo Moore v. 
Mourgiu, supra ; Comber v. Anderson, supra. 

(p) Empress Assurance Corporation v. Bowring dk Co. (1905), 11 Com. Cas. 107 ; 
Glasgow Assurance Corporation v. Symondson dk Co (1911), 104 L. T. 254. 

(<y) Burrell v. Bullard, supra. 

(r) Campbell v. Rickirds (1833), 6 B. & Ad. 840, in which case Buch evidence 
was held to be inadmissible ; Chapman v. Walton, supra, in which case it was 
held admissible. 

(s) By analog to the practice in admitting evidence as to what are material 
facts to be disclosed (see title Evidenob, Vol. XIII., p. 4S0), and in accordance 
wilh the principles laid down by Tindal, G.J., in Chapman v. Walton, supra. 
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706. In order to maintain an action against an insurance agent, 
the principal must not onl}' prove that the agent was in default, but 
must also establish that he has sustained damage by reason of 
such default. If the insurance ordered by the assured is an illegal 
insurance, no action will lie against the agent for not effecting 
it (t), and if the underwriters could have successfully resisted a 
claim under the policy on the ground of breach of an express or 
implied warranty, deviation (a), or the like, the principal cannot 
recover damages from the agent for not effecting the policy, nor for 
negligence in reference thereto, unless perhaps it be clearly shown 
that the underwriter would not have availed himself of any such 
defence. But an agent is never allowed to take advantage of 
any defence founded on his own wrongful act or default (6). 

Sub-Sect, 4. — ZHUy after effecting the Policy. 

707. If the policy, after being effected, is left in the hands of 
the insurance agent, it is generally his duty to settle the loss with 
the underwriters, and to collect the various sums due from them 
and pay them over to bis principal, and if he does not use due 
care and diligence in these matters ho will be responsible to his 
principal for the loss the latter may sustain by reason of such 
default (c). 

The agent may have express or implied authority, and it may 
become his duty, to give notice of abandonment in case of a 
constructive total loss, and in such case he is bound to use 
reasonable care and diligence, and in default will become liable to 
his principal for damage resulting from such notice not having been 
given {d). 

A broker has, in the absence of the express authority of his 
principal, no authority to cancel a policy whether it be left in his 
hands or not (e). 


U) Weheter v. De Taatet (1797), 7 Tenn Rep. 167. Olamr v. Cotvie (1813), 
1 IL & S. 62. 

(a) Delany v. Stoddart (1786), 1 Term Rep. 22 ; 2 Duer on Marine Insurance, 
p. 325 ; 2 Phillips, Law of Insurance, s. 1904. 

* (6) The measure of damages for ..on-insurance is that which would have been 
recovered from the underwriters {Smith v. Price (1862), 2 P. & F. 748, per Bulk, 
0. J., at p. 762), but in accordance with the ordinary principles of agency, an 
insurance agent may be liable for the costs of a previous action which the assured 
has brought against the underwriter with the agent’s desire or concurrence 
{Mnydew v. Forrester (1814), 6 Taunt. 61^. 

(c) In Xenoe v. Wtwham (1863), 14 0. B. (n. s.) 435, Ex. Gh., Blaoxbukn, J., 
at p. 464, says : ** Perhaps it may bo put as high as to say that the broker is 
clothed with authority to do aU mat is incidentally necessary to carry out the 
contract in the policy left in his hands; see Pichardson v. Andeieon (1806), 
1 Camp. 43, n. ; Onodson v. JBroohe (1815) 4 Camp. 103. I do not wish to be 
understood as giving a decided opinion that he has so much authority, but there 
are at least grounds for so contending {Bous/idd v. Creswdl (1810), 2 Camp. 
545) ” ; and see p. 352, ante. 

(d) Conner v. Anderson (1868), 1 Camp, 523 (sequel to Anderson v. Boyql 
Fxchange Assurance Co, (1805), 7 East, 38), where duty to give notice was,' not 
establimed. 

(«) Xenos V. Wiekluim (1867), L. B. 2 H. L. 296, reversing, but not on tkis 
pomt, Xenos y. Wickham (1863), 14 C. B. (n. b.) 435, Ex. Cb. 
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Sub-Seot. *>. — AgenU to whaerihe PolicUa. 

708. An agent may be appointed not only for the purpose 
effecting sea policies for the assured, but also for the purpose of 
subscribing them for the underwriters (/). 

The agent’s authority is generally limited by the terms and 
conditions contained in the agreement by which he is appointed 
agent ; and if it is common knowledge in* the place where the 
policy is effected that agents who subscribe for a principal have 
only a limited authority, such knowledge must be imputed to the 
assured, and the latter cannot recover from the principal if the 
agent has exceeded his actual authority (^). 

On the other hand, if the agent has not exceeded such actual 
authority, the principal is liable, although the agent is fraudulently 
acting for his own benefit and not that of his principal, provided 
always that the assured has no knowledge of the fraud and is acting 
bond fide (h). 

An agent who has authority to subscribe a policy has implied 
authority, and is also bound to perform any subsequent act on 
behalf of his principal that may be rendered necessary by the relation 
between the latter and the assured, such as, for instance, the 
authority to sign the adjustment of a loss (i). 

It has already been observed (j) that Lloyd’s agents are not the 
agents of the underwriters, and have, therefore, no authority to 
make or sign any adjustment of the loss or accept an abandonment 
as the representative of the underwriter {k). 

Sect. 5. — Who can avail himself of the Assurance, 

Sub-Sect. 1. — Description in the Policy of the Assured. 

709. A marine policy must specify the name of the assured or 
some person who effects the insurance on his behalf (1). 

From the introductory clause of Lloyd’s policy (m) it is apparent 
that the policy may be effected in the name either of the assured, 
or of the broW, or of an agent of the assured whether or not he 
employs a broker. Such broker or agent need not, however, be 
described in the policy as broker or agent, and the action on the 
policy may be brought either in the name of the assured or in that 
of such broker or agent (n). 


(/) Neal V. Irving (1793), 1 Eep. 61 ; Mason v. Joseph (1804), 1 Smith, K. B. 
406 ; Courteeny. Touae (1807), 1 Camp. 43 ; HaugJtton t. Nwhank (1814), 4 Camp. 
88 ; Guthrie v* Armstrong (1822), 1 Dow. & Ej. (x. B.) 248 ; Brockdhank .v. 
Sagrue (1831), 5 0. & F. 21 ; Mead y. Davisem (1835), 3 Ad. & El. 303. 

(y) Bainea v. Ewing (18661, L. E. 1 Exek. 320. 

^) Hamhro v. Burnand, [1904] 2 E. B. 10, 0. A., ovemiling the judgment 
of Bioham, J., in S. G., [1903] 2 K. B. 399. As to the continuance by estoppel 
of an authority after its eviration, see Willis, Faher tb Co., Ltd. y. Joyce (1911), 
104 L. T. 576; and title Estopfel, Yol. XIII., p. 390; and as to agenoy in 
general, see title AaENcr, Vol. I., pp. 145 et seq, 

(») Sichardson y. Anderson (1805), 1 Camp. 43, n. 

( f) See note (t), p. 339, ante. 

(k) See Brake v. Marryat (1823), 1 B. & C. 473, per Lord Tenteeden. O.J., at 
p. 477. 

(l) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), a 23. 

(m) See note (p), p. 340, ante. 

(n) Wolff y. Horncastle (1798), 1 Bos. & P. 316 ; Bell y. GiUon (1798), 1 Bos. ft F. 
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Sub-Sect. 2.—R'itificnti<m of Imurance. 

710 . Where a contract of marine insurance is in good faith 
effected by one person on behalf of another, the latter may ratify 
the contract oven after he is aware of the loss (o). Thus, where a 
merchant after the loss hears that a policy has been effected on 
his behalf though without his authority, ho can at any time ratify 
tho insurance and sue upon the policy (p). The general rule is, 
however, subject to the condition that a person cannot avail himself 
of the policy, unless it was intended homl fide, to protect his interest, 
or at any rate to protect the interest generally of the parties 
who should appear ultimately to be concerned (g). If, therefore, a 
policy was effected by A. to protect the interest only of B., no 
third person, 0., would be allowed to avail himself of such a 
policy (r). 

Sub-Sect. 3 . — Assignment of roltcies. 

711 . A marine policy is not an incident to tho property 
insured ; accordingly a transfer of the property insured does not 
per se affect the transfer of a policy to the assignee (s). 

If, therefore, the assured parts with tl:e whole of his interest in 
the insured property (f) before the loss without assigning the policy 
of insurance and without an agreement to assign or holcl it for the 
benefit of the transferee, the policy becomes unavailable to 
anyone (a). On the other hand, if at the time of the transfer of the 


346; De Vignierv. Sic/awaon (1798), 1 Bob. & P. 3IG, n. ; Provinnal Tmnranct 
Co. of Canada v. Leduc (1874), B. 11. 6 (J. P. 224 

(o) Marine Insurance Act, 1906 (6 l^dw. 7, c. 41), s. 8G. 

(p) WUUaTM y. North China Insurance Co. (1876), 1 C. P. J). 757, 767, 
770, 0. A. ; llagedorn v. Chverson (1814), 2 M. & S. 485; Lucena v. Craufurd 
(1808), 1 Taunt. 325, H. L. ; Routh v. Thompson (181 1), 13 East, 274 ; Harlow y. 
Leckie (1819), 4 Moore (c. P.), 8. Ratification alter loss is peculiar to marine 
insurance {Urover and Grover y. Mathews (1910), 26 T. L. B. 411, 412). 

(j) 2 Duer on Marine Insurance, pp. 30, 135; see cases cited m note (p). 


aupra. 

(r) It is to be observed that tho policy is, on the face of it, effected on behalf 
of the assured and all other parties interested, and that, therefore, the rule to 
ratification of insurance is consistent with the pniiciplo laid down in Keightnj, 
Maxsted v. Durant Co., [1901] A. 0. 240. On the Bubjcct of ratificatiuu, 
see Routh v. Thompson, sujn’a, e? plaining, at p. 281, Routh v. Thempson 
(1809), 11 East, 428 ; Grant v. Hill (1812), 4 Taont. 380; Irving v. Richard- 
son {1831), 2 B. & Ad. 193; Watson v. Hwann (1862), 11 C. B. (n. b.) 756; 
Sc(M V. Globe Marine Insurance Co., Ltd. (1896), 1 Com. Gas. 370; Small v. 
United Kingdom Marine Mvdual Insurance Association, [1897] 2 Q. B. 42 ; Byas 
v. MiUer (1897), 3 Oom. Gas. 39; see especially Lord Loredurn’s judgment 
in Boston Fruit Co. v. British and Foreign Marine Insurance Co., [1906] A. G. 
336, 339. 

(s) The Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 61, provides that 
where the assured assigns or otherwise parts with his interest in the subject- 
matter insured, he does not thereby transfer to the assignee his rights under 
the contract of insurance, unless mere be an express or implied agreement 
with the assignee to that effect. But this provision does not affect a trans- 
mission of interest by operation of law (ibid.). 

J () Secus, if he parts only with some portion of his interest, as, e.g., where he 
y pledges or mortgages the insured property (Hibbert v. Carter (1787), 1 
Term^p. 746 ; Alston v. Can^bell (1779), 4 Bro. Pari. Gas. 476). 

(a) North of England Oil-oaks Co. ▼. Archangd Insurance Co. (1876), L. R 
10 Q. B. 249. 
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insured property the transferor assigns the policy, or agrees to Sbot. 6. 
assign it or to hold it for the boiieht of the transferee, the latter Who can 
has always been entitled to maintain an action on the policy in the *vaU hlm- 
name of the assured (ii), and this could be done even if the assured self of the 
had become a bankrupt after the assignment (c). Assn^ce. 

Where a marine policy has been assigned so as to pass the When 
beneficial interest in it, the assignee is enfitled to sue thereon 
in his own name ; and the defendant is entitled to make any hiB° 
defence arising out of the contract which he would have been own name, 
entitled to make if the action had been brought in the name of the 
person by or on behalf of whom the policy was effected (d). 

A marine policy is assignable either before or after loss unless it Assignment 
contains terms expressly prohibiting assignment (e), and it may be 
assigned by indorsement thereon or in any other customary 
manner (/). 

The assignee of a policy can only avail himself of the insurance 
to the e.xtent to which the assured has agreed to assign his rights 
to him (y). 

« 

Sect. 6. — Suhjccl-mallcr Insured and its Description in the Volicy, 

SuB-SjiCT. 1 . — Dcaignation of the Ship. 

712 . As the subject-matter must be designated in a marine Specifying 
policy with reasonable certainty, regard, however, being had to 
any usage regulating the designation (/t), the name of the ship 


(b) Ponies V. hines 11 M. & W. 10; Sparkes v. Murshall {IWdQ), 2 

Bing. (k. c.) 7(il, 774; Oihson v. Winter (1833), 5 B. & Ad. 90 (ub.signee 
smug in abhignor’s uamo is subject to all rights of defence that can bo raised 
against the assignci ). 

(c) Casiefli v. lioddimjton (1833), 1 E. & B. 00, 879, Ex. Ch. 

('/) Maiiiie Insurance Act, 190(5 (6 Edw. 7, c. 41), s. 60 (2), re-enacting with 
slight modiilcution the P<dicios of Maiiuo Assurance Act, 1808 (31 & 32 Viet, 
c. 80), 8. 1. Tlie claim under the policy being unliquidated, a set-olf of 
premiums due from the assignor is not an available defence under this 
section V. Nejitune Alaritie Insurance Co. (1879), 6 0. P. J). 34, C. A.; 

CastelU V. Boddington, supra; and see Baker v. Adam (1910), 15 Com. Cas. 
227). 

(e) Marine Insurance Act, 190G (0 Edw. 7, c. 41), s. 60 (1); Lloyd y. Flemming 
(1872), L. E. 7 Q. 13. 299; Siuan ami CleJaivVa Graving Dock and Slipway Co. 
V. Maritime Insurance Co. ami Croshaw, [1907j 1 K. B. 116, 123 (assignment of 
claim without assigning policy). See Fyman v. Marten (1907), 24 T. L. E. 10, 
C. A, for a clause prohibiting assignment. Unless a policy imposes such a 
condition, the consent of the underwriter is never necessary to the validity of the 
assignment. Eor a case in which the policy imposed such a condition, see 
Laurie v. West Hartlepool Thirds Indemmty Association nml TJumV/ ( 1899), 4 
Com. Cas. 322. • 

(/) Maime Insurance Act, 1906 (6 Edw. 7, o. 411, s, 60 (3). It seems that 
mere delivery is not a "customary manner” {Baker v. Adam, supra, per 
Hamilton, J., nt p. 230). 

{y) Icmides v. Harford (1858), 29 L. J. (ex.) 36; Strasa v. Spillera and Bakers, 
Ltd. (1911), 104 L. T. 284; compare Balli r. Umversal Marine Insurance 
Co. (1862), 4 De G. P. & J. 1, 0. A. ; Landauer v. Asser, [1905] 2 K. B. 
184. 

(A) Marine Insurance Act, 1006 (6 Edw. 7, o. 41), s. 26 ; and see p. 363, post. 
Clause 6 in Lloyd’s policy (see note {p), p. 340, ante) describing in general wordc 
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in which the insured voyage is to be performed must generally oe 
specified in the policy. 

As the insertion of the name of the ship is only required for the 
purpose of identifying her, an error in the name is immaterial if it 
is shown that the underwriters intended the policy to cover the 
ship on which the lose actually occurred (i). 

Accordingly the policy usually contains the clause “or by 
whatsoever other name or names the ship may be called.” 

SuB-SEcrr. 2 . — Floating Foliaes. 

713. In many cases the assured does not know on what ship or 
ships the insured goods have been or may be loaded, and he conse- 
quently effects what is called a floating policy. 

A floating policy is a policy which describes the insurance in 
general terms, and leaves the name of the ship or ships and other 
particulars to be defined by subsequent declaration (Jt). 

The subsequent declaration or declarations may be made by 
indorsement on the policy, or in other customary manner (k). 

Unless the policy otherwise provides, the declarations must 
be made in the order of dispatch or shipruent. They must, in the 
case of goods, comprise all consignments within the terms of the 
policy, and the value of the goods or other property must be honestly 
stated, but an omission or erroneous declaration may be rectified 
even after loss or arrival, provided the omission or declaration was 
made in good faith Qc). 

Unless the policy otherwise provides, where a declaration of 
value is not made until after loss or arrival, the 2 )olicy must be 
treated as an unvalued policy as regards the subject-matter of that 
declaration (A). 

714. A floating policy on goods “on board ship or ships” 
covers goods loaded at any port within the limits of the insured 
voyage (f). But a declaration under a floating policy will not make 


the subject insuredhas very raxoly any eflfect, because the actual subject-matter 
of the insurance is always designated in the foot or margin of the 2 iolicy or in 
the valuation clause (see p. 378, pott\ the effect of which is to sulistitute this 
designation for the above-mentioned general clause. 

(t) Le Mtturier v. Vaughan (1®05), 6 East, 382 ; Clapham v. Cologan (1813), 
3 Camp. 3j32, 383; lonidea v. Pacijic Insurance Co. (1872), L. E. 7 Q. B. 517, 
Ex. Cn. The name of the ship carries no warrant' of nationality (C^ap/mm 
V. Cologan^ supra; Vent v. Smith (1869), L. E. 4 Q. B. 414). The name of the 
master (see clause 6 of Lloyd’s policy, note (p),_p. 340, ante) need not be stated 
in the ]^licy ; and there is no imjilied condition that he should be correctly 
named, or that the same master should be in command throughout the voyage ; 
Arnould on Marine Insurance, s. 174. 

{k) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 29, which embodies the 
law laid down iwBohinaon v. Touray (1811), 3 Camp. 158; Harman v. Kingston 
(1811), 3 Camp. 150; Hunter v. Leathl^j (1830), 10 B. & C. 858; QUdvtanfe 
V. Royal Exchange Assurance (1864), 5 B. & S. 797 ; Stevens v. Australasian 
Insurance Co. (187^, L. E. 8 C. F. 18; and overrules the decisions in Kewley 
V. Ryan (1794), 2 Hy. Bl. 343; Henchman v. Offiey (1782), 2 Hy. Bl. 345, n. ; 
and the corresponding dicta of Blaokbtjbn, J. , in Imides v. Faxific Insurance 
Co. (1871), L. E. 6 a B. 674, 682. 

(i) Hunter v. Leathley^ supra. 
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the policy attach, if the declaration is made dishonestly (m), or if the 
floating policy was not intended to cover the interest of the assured 
in the property which is the subject of the declaration (n). 

Sub-Sect. 3. — Transhipment of Oooih. 

716. It is an implied condition in the policy that the ship named 
therein shall not after the commencement of the risk be changed 
without necessity or the consent of the underwriters. On the other 
hand (o) where, by a peril insured against, the voyage is interrupted 
at an intermediate port or place, in such circumstances as, apart 
from any special stipulation in the contract of affreightment, to 
justify the master in landing and resliipping the goods or other 
moveables, or in transhipping them and sending them on to their 
destination, the liability of the insurer continues, notwithstanding 
the landing or transhipment (o). 


Sub- Sect. 4. — Subject-matter: How specified. 

716. The subject-matter insured must be designated in a marine 
policy with reasonable certainty {p). 

The nature and extent of the interest of the assured in the 
subject-matter insured need not be specified in the policy (p). 

Where the policy designates the subject-matter insured in general 
terms, it must be construed to apply to the interest intended by the 
assured to be covered (p). 

In the application of these provisions, regard must be had to any 
usage regulating the designation of the subject-matter insured. 

Notwithstanding the general words in clause 6 of Lloyd's policy (g), 
when the insurance is intended to be confined to the ship alone, 
this is generally effected by inserting, either at the foot or margin 
of the policy, the words “ on ship,” or by stating in the valuation 
clause that, as between the assured and underwriters on the 
particular policy, the subject of insurance is agreed to be the ship, 
or as many sixty-fourth shares thereof as the assured owns. The 
effect of either mode of specifying the subject of insurance is to 
obliterate all sucli other words of the general form as are inapplicable 
to the specified subject (r). 

717. The term “ ship ” includes the hull, materials, and outfit, 
stores and provisions for the officers and crew, and in the case of 
vessels engaged in a special trade, the ordinary fittings requisite for 


(to) Ewaz V. Qerussi (1880), 6 Q. B. D. 222, 0. A. 

fn) Scott V. Globe Marine Insurance Co. (189G), 1 Com. Oas. 370. 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 69. It is justly stated in 
a note to Amould on Marine Insurance, s. 191, that the words of this provision 
imply that where tdie transhipment is made necessary by a peril not msured 
against, the liability of tho insurer does not continue ; the provision seems to 
impose a restriction upon tho right to recover on the policy for which before 
the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), there was no authority. As 
to the effect of a clause permitting transhipment, see p. 387, post. 

(p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 26. 

Iff) See note (p), p. 340, ante. 

(r) Robertson v. i'VencA (1803), 4 East, ^30, 140, 141; compare Bimonds v, 
AToS^spn (1829), 6 Bing. 114. 
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the trade, and also in the case of a steamship, the machinery, boilers, 
coals and engine stores, if owned by the assured (a). 

718. The term “goods” means goods in the nature of 
merchandise, and does not include personal effects, whether 
belonging to the master or passengers (6), nor food or stores on 
board (c), and in the absence of any usage to the contrary deck 
cargo and living animals must be insured specifically and not under 
the general designation of goods (d). The term includes money, 
bullion, or jewels if put on board as merchandise, but does not 
comprise jewels, ornaments, cash etc. not intended for trade and 
carried about or belonging to persons on board (e) ; and it probably 
does not include banknotes or bills of exchange (/). 

A policy on goods will cover successive cargoes on board the 
same ship in the course of the insured voyage (ff). So, in whaling 
voyages, the term “ goods ” will cover the homeward-bound cargo 
resulting from the fishing adventure, such as the oil, whalebone 
etc. taken in the fishery (h). 

But where the goods insured are actually specified in the 
policy (i), it will not attach on any goons which do not answer the 
description given ; for instance, an insut ance on “ piece goods ” 
would not cover hats (k). 


(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41J, Sched. I., r. 15; see 
B. 30(2) {thd.). In whaling voyages the term **outtit’* includes the fishing 
stores of the ship employed, that is to say, all the instruments and apparatus 
necessary for taking tho fish and preparing and bringing home the proceeds 
(FItll V. Poiten (1807), 8 East, 373, 375). Before tho Marino Insurance 
Act, 1906 (G Edw. 7. c. 41), it was decided in accordance with tho general 
custom of whaling voyages that outfits in this sonso of the term were not 
protected by a general insurance in the ordinary form on the body tackle, 
apparol etc. of the ship, and it would seem this would still confinue to be the 
case since the Act (see s. 26 (4), ibid.), if such custom still exists {lloahina v. 
ricl’eraijill{m6), 3 Doug, (k. b.) 222 ; The Dundee 1 Uag. Adm. 109, 123 ; 
Gale V. Laurie (1826), 5 II. & 0. 166, 164). As to the meaning of tho term 
“furniture” in a time policy on ship employed in the grain trade, see Uogarth 
V. Walker, [1900] 2 Q. B. 283, 0. A. It is submitted that in tho absence of any 
custom the question raised in tho above-cited cases would now be doterminod 
by the application of the Marino Insurance Act, 1906(6Edw. 7, c. 41), Sched. 1., 
r 15. As to whether a time policy on ship would cover her bunker coal 
and stores, see JZot/diefc v. Indemnity Mutual Marine Inaurance Co,. [1895] 1 Q. B. 
836 ; affirmed, [1895] 2 Q. B. 380, U. \. Such a policy on “ hull ana marliinory ” 
does not {ibid.). 

{b) Eor an insurance on such effects, see Duff r. Mackenzie (1857), 3 0. B. 
(n. s.) 16. 

U) Browi}v. Stapylcton (1827), 4 Bing. 119, 122; compare Hill v. Patten (1807), 
8 East, 373. . 

{d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I.,r. 17. Tho latter 
part of the rule, which applies even to goods usually candod on deck, simplifies, 
and to some extent alters, the law on this subject as it stood before the Act. 
On this subject see Da Coaia v. Edmwida (1815),. 4 Camp. 142; Apollinaria 
Co. V. Nord Deutache Inaurance Co., [1904] 1 IL. B. 252. 

J Brown v. Stapyleton, aupra. 

) Palmer v. Pratt (1824), 2 Bing. 186, 191, 192. 

Hill V. Patten, au^a; Tobin r. Harford (1863), 13 0. B. (n. s.) 791, 802 ; 
aed (1864), 17 0. B. (n. s.) 628, 537, Ex. Ch. 

(A) Hill V. Patten, aupra. 

(t) See, for instance, De Symonda v. Shedden (1800), 2 Bos. ft F. 153 ; Brown 
Brothera v. Fleming (1902), 7 Com. Oas. 245. 

(/e) Hunter v. fHnaep (1806), 1 Marshall, Marine Insurance, 4th ed., p. 256 ; 
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719. Certain interests must be specifically insured, and are not 
included in the general denomination of goods on ship. 

Freight must be insured eo nomine in the policy, and this is 
generally done by inserting the words “ on height ” at the foot or in 
the margin of the instrument il). The term “ freight,’’ when used 
in a policy to denote the subject-matter insured, iiicludos not only 
money payable to the shipowner for the carriage of goods, but also 
any benefit derived by him from the employment of tlic ship, such 
as money paid by the charterer for the hire of tlie ship, or the 
benefit derived by the shipowner by the carriage of his own 
goods (m). 

Passage money, i.e., money paid by the i:)aHsenger before sailing, 
is not, however) covered by a policy on freight unless the terms of 
the particular policy necessitate a dilTercnt construction ()/). 

720. The charterer may insure money advanced in part payment 
of freight, if, but only if, the advance be not repayable in case of 
loss (o),and he may do so by an insurance on freight, although the 
more usual course is to insure it S2iecifica lly as advances on account 
of or against freight (p). 

721. Expected iDrofits, for instance the profits which a purchaser 
of goods “ to arrive ” would make if the goods arrived safely at the 
port of destination, are not covered by an insurance on goods, but 
must be insured s})ecifically as profits \q), 

compare Hart v. Standard Marine Imuravce Co. (1889), 22 Q. B. P. 499, 

0. A. 

(l) Soo, for instance, Gpjiths v. Ih'amUii-Mnnre (1878), 4 Q. B. I). 70, C. A. 
As to the meaning of an insurance on “ freight chartered and/or as if chattel cd 
on board or not on board,” soo The Bedouin, [1891] P. 1, 12, 0. A. ; Wtlhame 
<f: Co. V. Canton Insurance Office, Lid., [1901] A. C. 482, 

(m) Marine Insurance Act, 1900 (u Edw. 7, c. 41), s. 90 (repoatod iMd., 
Sched. I., r. 16), jirovidoa that “ ‘ freight ’ includes the profit dcnvablo by a 
shipowner from the omjdoymont of his ship to carry his own goods or rnovoablos, 
as well as freight payable bjMi third party, but does not include passage money.” 
8f j the bdlowiiig cases as illustrations : — Winter v. llaklimand (1831), 2 B. & Ad. 
019; Forbes v. j\si)hHdl (1811), 13 East, 323, prr Lord Ellexhorougii, at 
p. 325; Flint v. t'lciming (1830), 1 B. & Ad. 46; Devnnx, v. .f' Anson (1839), 
5 Bing (n. c.) 519. AVhoro an “open cover” or slip provided that tho iiolicy 
was to cover “Livoice cost plus freight and insurance, etc,” it was held that the 
word “ freight ” mount freight which, at tho time of the loss, tho assured had 
paid nr had become liable to pay, and did not denote freight payable on delivery 
of tho cargo at tho port of destination {Kuvg v. Methuen (1907), 24 T. L. 11. 
145, 0. A.). 

(»») Marine Li 8 Uj*anc 0 Act, 1906 (6 Edw. 7, c. 41), ss. 90, 30 (2), Sched. I., 
r. 16 ; Denoon v. Heme and Colonial Assurance Co. (1872), L. B. 7 0. P. 341. 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 12. A loan on account 
of freight, repayable absolutely, whether or not there be a loss of ship or goods, 
does not constitute an insurable interest (see AUmson v. Bristol Marine Insurance 
Co. (1876). 1 App. Cas. 209^ 229, and p. 370, post). 

(p) Hall V. uanaon (1855), 4 E. & B. 500 ; Wilson v. Martin (1856), 11 Exch. 
684; Williams v. A^orlh China Insurance Co. (1876), 1 C. P. D. 757, 761, 0. A. ; 
Allinson v. Bristol Marine Insurance Co., supra; and see Currie (fc Co. v. Bombay 
Native Insurance Co. (1869), L. E. 3 P. 0. 72; Thames and Mersey Marine 
Insurance Co. v. Pitts, Son, and King, [1893] 1 ^ B. 476. On this point see, 
furUier, p. 370, post. 

(g) A policy on profits with the clause “ bemnning the adventure froia the 
lo^ng of the goo^ ” will cover only the profit on goods which are actually 
shipped [M*Swinty v. Royal Exchange Aaawrance (1860), 14 Q. B. 634, 646, 
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Inn^etc. insured (r). 

^ ^ 722. Loans on bottomry and respondentia give rise to a maritime 

bottomry and risk, and may be the subject of insurance by the lenders. 
retjtonderdia. These interests must, however, be specifically described in the 
policy, and cannot be insured under the general designation of ship 
or goods (s), unless it be shown to be the usage of any particular 
trade to insure them under such a general designation (t). 

Astodis- 723. A policy on disbursements will cover an advance of freight 
bursementB. Jqj, ship’s purposes, or an expenditure on coal, engine-room 
stores and port charges (u). 


Sub-Seot. 6 . — Nature and Extent of Interest need net le specified. 

An to 724. The nature and extent of the interest of the assured in 

”^d the subject-matter insured need not, as a general rule, be specified 

interest of poHcy, unless there be a usage making it necessary (a), 

carriers. Thus in a contract of reinsurance it is sufficient to designate the 
subject-matter as being ship or goods etc without describing the 
contract as one of reinsurance (fc). And a policy on goods will 
cover the interest of carriers on goods so as to protect them against 
Lability to the owner for the loss of the goods (c). 


Insurable 

Interest. 


Sect. 7. — Insurable Interest. 

Sub-Sect. 1. — Definition. 

726. The Act does not profess to give an exhaustive definition 
of insurable interest (c^), but, subject to the provisions of the Act, 


Ex. Ch. ; Ilalhead y. Young (185G), 6 E. & B. 312), but a policy may be so 
framed as to cover profits in respect of goods before they ai-e put on board 
{M'Swiney y. Itoyal Exchange Assurance (I860), 14 Q. B. 634,660, Ex. Ch.). See 
also Wilson y. Jones (1867), L. B. 2 Exen. 139, per Willes, J., at pp. 146, 147 ; 
Wyllie y. Povah (1907), 12 Com. Cas. 317. 

(r) Lticena y. Craufurd (1806), 2 Bos. ft P. (n. b.) 269, 314, 316, H. L ; 
Anderson v. Morice (1876), L. B. 10 C. P. 609, C24, Ex. Ch. ; Mackenzie v. 
Whitworth (1876), 1 Ex. D, 36, 43, C. A, ; Buchanan <fc Co. v. Faher (1899), 
4 Com. Cas. 223 (commission may be covered by a policy on disbursoments). 
As to insurable interest in profits, see p. 369, post. 

(s) Clover v. Black (1763), 3 Burr. 1394. 

(<) Gregory v. Christie (1784), 3 Doug. (k. b.) 419; Marshall on Marine 
Insurance, 4th ed., p. 266. 

(m) Currie <fc Co. y. Bombay Ndtive Insurance Co. (1869),iL. E. 3 P, 0. 72. See 
further, as to what is covered by a policy on disbursements, Jioddick y. 
Indemnity Mutual Marine Insurance Co., [1895] 2 Q. B. 380, 0. A. ; Buchanan 
ft Co. V. Faher (1899), 4 Com. Cas. 223; Lawther v. BZoefc (1901), 6 Com. Cas. 6, 
196, 0. A. ; Prtce v. Maritime Insurance Co.. [1901] 2 £. B. 412, 0. A (on 
“advances”); Moran, Calloway ft Co. y. Uzielli, [1905] 2 K. B. 655. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 26 (2), (4) ; and see 
p. 363, ante. 

(b) Mackenzie y. Whitworth, supra, at p. 42. See also Carruthers y. Sheddon 
(lHi6), 6 Taunt. 14. As. to reinsurance, see, farther, p« Zl5,post. 

(e) Crotoley v. Cohen (1832), 3 B. ft Ad. 478. Compare Joyce v. Kennard 
^8D), Jj. E. 7 Q. B. 78 ; Cunard Steamship Co. y. Marten, [1903] 2 K. B. 611, 

((Q In a judgment Lawbei^oe, J., has explained in the following 
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every person has an insurable interest who is interested in a marine skor. 7. 
adventure (e) and its proceeds. In particular a person is interested Insurable 
in a marine adventure when he stands in any legal or equitable Interest 
relation to the adventure or to any insurable property at risk 
therein,^ in consequence of which he may benefit by the safety or 
due arrival of insurable property, or may be prejudiced by its loss, 
or by damage thereto, or by the detention thereof, or may incur 
liability in respect thereof (/). 

A person may bo said to be interested in an event when, if 
the event happens, he will gain an advantage, and if it is frustrated 
he will suffer a loss (q), and it may be stated as a general 
principle that to constitute an insurable interest it must be an 
interest such that the peril would by its proximate effect cause 
damage to the assured, that is to say, cause him to lose a benefit 
or incur a liability (h). 

726. The assured, in order to recover under a policy, must be Assured must 
interested in the subject-matter insured at the time of the loss, 
but he need not be interested in it when the insurance is effected, the icm? 
provided that where the subject-matter is insured “ lost or not <• los^ q, not 
lost,” the insured may recover although he may not have acquired lost.’* 
bis interest until after the 1obs(i). It is not, therefore, a good 
plea to an action brought to recover an average loss of goods on a 
policy “lost or not lost ” that the plaintiff first acquired an interest 
in the property after the loss occurred, for where the assured 
purchased or acquired the goods as sound or undamaged goods, a 
loss has been sustained by him, and as the policy contains the 
clause “ lost or not lost ” it covers such past loss (. 7 ). The same 
considerations would evidently apply to an action brought to 
recover a total loss of goods on a policy “ lost or not lost ” if the 
contract under which the assured purchased the goods makes him 

words the nature of an insurable interest ; — “ A man is interested in a thing to 
whom advantage may arise or prejudice happen from the circnmetances which 
may attend it ; . . . and whom it importeth that its condition as to safety or 
other quality should continue. Interest docs not nocossarily imply a right to 
the whole or part of the thing, nor necessarily and exclusively that which may 
be the subject of privation, but the having some relation to, or ooncern in, the 
subject of the insiuance ; which relation or conceru, by the happening of the 
penis insured agaiust, may be so efToctod as to produce a damage, detriment or 
prejudice to the person insuring. And where a man is so circumstanced with 
respoct to matters exposed to certain risks and dangers as to have a moral 
certainty of advantage or benefit but for those risks and dangers, he may be 
said to be interest^ in the safety of the thing. To be interested in the 
preservation of a thing is to be so circumstanced with respect to it as to have 
benefit from its existence, prejudice from its destruction ” {Lucena vi Crau/urd 
(1806), 2 Bos. & P. (n. b.) 269, 302, H. L.). See also per Lawbencs, J., in 
Barday v. Cowim (1802), 2 East, 644. 

(e) Serine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 5(1). For tho definition 
of ‘‘marine adventure,” see note (^n), p. 337, ante. 

(/) Marine Insurance. Act, 1906 (6 Edw. 7,c. 41), s. 5(2). The assured has an 
insurable interest in the charges of any insurance which he may effect s. 13) 

(jr) Wilson V. iTbnes (1867), L. B. 2 Exch. 139, Ex. Ch., per Blackburn, J., at 
pp. 150, 151. 

(h) SeamroM v. Union Marine Inemance Oo. (1866), L. B. !• G. p. 305, per 
WiLLES, J., at p. 320. 

(A Marine Insurance Act, 1906 (6 Edw. 7, '5. 41), s.' 6 ; RJiind v. Witkinion 
<1810), 2 l^unt. 237; Cdueine t. Nardee (1811), 3 Tmint 013, Ex. Gh. 

(/) Butherland ▼. Pratt (1843), 11 M. & W. 296, 311, 312. 



868 


Insurance. 


SBXJT. 7. 

Insurable 

Interest. 

No iiuarable 
intercBt by 
eleotlon 
Bubsoquent 
to the loss. 


Vested 
interest In 
possession no 
necessary for 
insurable 
interest. 


Partial 

interest. 


Defeasible 

interest. 


liable for the price, although the goods were totally lost at the time 
he made the contract. But of course the assured cannot in any case 
recover for a loss of wliich he was aware and the insurer was not, 
at the time when the contract was effected (k) ; moreover, if he has 
no insurable interest at the time of the loss, he cannot acquire such 
an interest by any act or election after he is aware of it (1). 

Suu-Sbct. 2 . — Nature of Interest. 

727. A vested interest in possession is not necessary to 
constitute an insurablo interest. An expectancy coupled with the 
present existing title to that out of which the expectancy arises is 
an insurable interest. Thus freight payable either on the 
arrival of the goods or under a chartorparty is insurable by the 
shipowner (in) ; but the expectation of benefit to arise from some 
subject in which the party insuring is not actually interested, but 
only expects to be intero&ted, is not an insurable interest. Thus 
the expectation of commission, or of profit to arise out of the sale 
of goods not contracted for at the time of their loss, is not an 
insurable interest under a policy («). 

728. A partial interest of any nature is insurable (o). Thus an 
undivided or “ hotchpot ” interest in the subject-matter insured, 
such as the interest of apart owner, whether joint tenant or tenant 
in common, is insurablo (p). Similarly a portion only of the freight 
at risk on a particular voyage may be insured (q). 

729. A defeasible interest is insurable (r). For instance, the 
right of captors to their prize under the Naval Prize Act, 1 864 (.v), 
is an insurablo interest before condemnation, though defeasible by 
the release of the Crown or by a sentom^o of restoration (t). 

Again, where a person who has contracted for the purchase of goods 
has insured thorn, he has an insurable interest, notwithstanding 
that he might, at his election, have rejected the goods or treated 
them as at the seller’s risk, by reason of the latter’s delay in 
making delivery or otherwise (u). 

(/i) Marino Insaiaiico Act, 1900 (G Kdw. 7, c. 'll), b. 0 (1), Schod. L, r. 1. 

(/) Ihid., B. G (2); Atiderson v. Mortce (187G), 1 App. Can. 713, 7^9; Stockdale 
V. JJujilop (1840), G M. & AV. 224. 

fm) See pp. 3G0, 370, 393, post. 

(n) SloJi'dale v. Dunlop, siqn’a ; compare Lmma v. Craufurd (1806), 2 
Bos. & r. (n. H.) 2G9, 323, IE. L , and seo tlio judgment of Wai.ton, J., in 
Moran, Galloway tfc Co, v. IJzielh, [1905] 2 K. B. 555 (where tho plaintiffs had 
Joiit a sum of money to the ow«ora of a foreign ship for disbursements ; by 
instituting an action tn rem they could, but for bholossof the ship, have acquired 
a lieu on her ; aud therefore it wae held that they had an insurablo interest 
in tho ship to the extent of tho unsatisfied balance of their advances). 

(o) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 8. 

(p) Dobertson v. IlamiUon (1811), 14 East, o22 ;,Inylia v. Stock (1885), 10 
App. Cas. 263. 274. 

(<l) Orijitha v. Bramlcy-M^iore (1878), 4 Q. B. D. 70, .0. A. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 7 (1). 

m 27 & 28 Viet. c. 25. 

(t) Stirling v. Vaughan (1809), 11 East, 619, distinguishing Lucena v. 
Crau/urd, auprOy at p. 323 ; and see cases cited in note (m), p. 313, post, and 
title Prize Law and Jdrisdiotion. 

(tt) Marine Insuranoe Act, 1906 (6 Edw. 7, c. 41), s. 7 (2); Sparkea v. 
Marshall (1836), 2 Bing. (n. 0.) 761 ; Anderson v. Morice, supra, at pp. 727, 
736 ; approved, Inglis v. Stock, attpra, atp. 274 ; explained in Colonial Inmranee 
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730. A contingent interest is insurable (a). For instance, a Sbot. 7. 
carrier or other bailee who may become liable to the bailor for the Insorabla 
loss of goods by the perils insured against has an insurable interest. Interest 
Similarly any liability to a third party which may be incurred by contingent 
the owner of property by reason of maritime perils constitutes an interest, 
insurable interest (b). 

A shipowner who has entered into recognisances in the Admiralty 
Court to pay the salvors of ship and cargo has a lien on, and 
therefore an insurable interest in, the cargo for the average contri- 
bution due to him from its owner (c). He may also protect himself 
by insurance against charges im^^osed by statute in respect of 
the carriage of passengers (d), and against liabilities consequent on 
the casualties enumerated in Part VTII. of the Merchant Shipping 
Act, 1894(e), and of other liabilities resulting from casualties 
happening in the course of the navigation of his ship. 

731. In order to have an insurable interest in profits, the assured Profitg. 
must either be the owner of goods or must have entered into a 
legally binding contract for the purchase of them (/). Moreover, 
under a valued policy on profits, he must prove that but for tlie 

loss he would havedoiived some profit (f/), and in the case of an 
open policy, ho cannot recover more than the amount of profit he 
would have made if the loss had not occurred (It). 

Sub-Sect. 3. — Interests in Shtjp, Freight and Advance Freight, 

732. A shipowner has an insurable interest in his ship, even Theihip- 
s/hen he has let her out to a charterer who has covenanted to pay owner, 
him her full value in case of her being lost, and he can in case of 

such loss recover the full \aluo from the underwriter, the latter 
being subrogated to the righl.s of the assured against the charterer (i). 

A shipowner also has an insurable interest in freight (/r). It is 


Co. of New Zealand v. Adelaide Marine Insurance Co. (1886), 12 App. Cas. 
IVS. 136, i». 0. 

(a) Murino Insurance Act, 1900 (6 Edw. 7, c. 41), s. 7(1). See also title 
Oauiuees, Vol. IV., p. 92. 

{b) Ibid., 88. 3 (2) (c), 5 (2) ; Crowley v. Cohen (1832), 3 B. & Ad. 478 ; Joyce 
V. ifennard (1871), L. 11. 7 Q. B. 78; Stephens v. Australasian Insurance Co. 
(1872), L. E. 8 C. P. 18; Udl v. <8co«, [1890] 2 Q. B. 713,0. A See also 
MacJceiuie v. Whitworth (1870), 1 Ex. D. 36, O. A. (reinsurance by underwriter) ; 
Luceua v. Craufurd (1806), 2 Bos. «&: P. (n. 269, per Lord Eldon, at p. 323; 

Moran, Galloway cfe Co. v. Utielh, [1900] 2 lx. B. oOo (as to wliich see note (n), 
p 368, ante). 

(c) Briggs v. Merchant Traders* Ship Loan and Insuranie Association (1849), 
13 Q. B. 1*67. 

(d) See Merchant Shipping Act, 1894 (07 & 58 Viet. c. 60), bs. 328—335 ; 
Qibaon v. Bradford (1855), 4 E. & B. 586 ; JfV/is v. Cooke (18.55;, 5 E. & B. G4I. 

(e) Merchant Shipping A fit, 1894 (57 & 08 Viet. c. 60), a. 606. See also title 
SiuppiNO AND Navigation. 


(/) Stockdale v. Dunlop (1840), 6 M. & W. 224 ; Sparkea v. Marshall (1836), 
2 Bing. (n. 0.) 761. As to what profits will be covered under the ordiuaxy form 
“ beginning of the adventure etc.,” see note (j), p. 365, ante. 

(p) Hodgson v. Glover (1805), 6 East, 316. 

(h) Eyrey. Glover (1812), 16 East, 218. 

(t) Hobbs y. Hannam (1811), 3 Camp. 93; Marine Insurance Act, 1906(6 
Edw. 7, o. 41), s. 14 (3). As to subrogation, see pp. 490 et seg., post. 

(Je) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 90, Sched. I., r. 16 ; see 
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important, however, to observe that, as in the case of other interests, 
the shipowner’s right to recover the insured freight depends upon 
the question whether he had an insurable interest at the time of 
the loss (Z), or in other words whether the risk had at that time 
attached. This question is discussed elsewhere (m). 

The charterer, as well as the shipowner, may have an insurable 
interest in freight, becaVise a loss of the goods causes a loss of the 
bill of lading freight, but whether as a general rule his insurable 
interest is not limited to the excess of the bill of lading freight over 
the charterparty freight, is a question which has not yet been 
decided. It may to some extent depend upon the terms of the 
charterparty (n). Such excess of the bill of lading freight may be 
insured as “ profit on charter” (o). 

733 . In the case of advance freight, the person advancing the 
freight has an insurable interest in so far, but only in so far, as 
such freight is not repayable in case of loss (p) ; whether the money 
advanced is or is not repayable in case of loss depends upon the 
terms of the charterparty or other agreement under which the money 
is advanced (q). 

So a passenger who has paid his passage money has an insurable 
interest in it ; but it must be designated in the policy as passage 
money (r). 

Sub-Sect. 4. — Vendor and Purchaeer, 

734 . As long as the vendor of a ship or of goods retains any 
interest in the property, be can insure it to the extent of such 
interest. Thus where the owner of a ship has sold her under a 
contract which binds him to pay the purchaser £500 if a loss 
should happen within three months, he has an insurable interest 


p. 365, ante ; see also judgments of Biiett, J., and Bramweix, B., in Rankin 
V. Potter (1873), L. R. 0 11. L. 83, at pp. 98, 133. For the meaning of 
freight ” when used to describe the subject-matter of the policy, see p. 365, 
ante. 

(l) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 6. 

(m) As to commencement and duration of the nbk, see pp. 381 et eeq., post. 

(n) See Marine Insurance Act, 1906 (0 Edw. 7, c. 41), s. 16 (2',. In United 
States Shippwg Co. v. Empress Assurance Corporation, [1907] 1 K. ij. 269 (a case 
of sub-charter), the decision of Chaic.EZX, J., was against the limitation. His 
judgment was aflh-med, but without deciding any question of law, S. 0., [1008] 
1 K. B. 116, 0. A. 

(o) As/ar Jk Co. v. Blundell, [1896] 2 Q B. 190. 

(p) Marine Insurance Act, 1906 (6 Ed\y. 7, c. 41), s. 12. 

\q) See, further, title SniPPiira and Navigation on this question. The 
following are the principal cases bearing upon it : — De Silvafe v. Kendall (1816), 
4 M. & S. 37 ; Manfield v. MaUUmd (1821), 4 B. & Aid. 582, 586; Wtlstm v. 
Martin (1856), 11 Exch. 684; Winter v. Haldimand (1831), 2 B. & AA. 049; 
H%cks V. Shield (1857), 7 E. & B. 633 ; r>roege v. Suart, The “ Kamak** (1869), 
L. R. 2 P. G. 605, 514; AUison y. Bt^ol Marine Insurance Co. (1876), 1 App. 
Gas. 209, 222, 229, 234 ; Wats<m Ss Co. v. Shankland (1873), L. R. 2 So. & Fiv. 
304. 


(r) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 90, Sched. I., r. 16 ; 
Denoon y. Home and Colonial Assurance Co. (1872), L. R. 7 G. P. 341 ; and see 
p. 3G6, ante. As to the ahipowner’s right to msure against his obligations to 
passengers, in case of loss, under the Merchant Shipping Act, 1894 (57 ft M 
Viot 0 . 60), as. 326-336, see p. 369, onto. 
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to the extent of that sum («). But when the property which is the 
Bubject-matter of the contract of sale has completely passed from 
the vendor to the purchaser, or when it has under the contract of 
sale become completely at the purchaser’s risk, the vendor ceases 
to have any insurable interest (t), and, conversely, the purchaser 
acquires one. Thus a contract for the sale of goods to be supplied 
on board a particular vessel may be so framed that the property 
in them and the risk of their loss do not pass to the purchaser 
until a complete cargo has been loaded (a) ; or the contract may 
be so framed that the property in and the risk as to any part of 
the goods pass to the purchaser on shipment. In the former 
case the purchaser has no insurable interest until the complete 
cargo has been loaded ; in the latter case he acquires an insurable 
interest on any part of the goods then shipped. 

An unpaid vendor of goods has a right of stoppage in transitu if 
the purchaser has become insolvent, and the goods are stopped 
before they get into the purchaser’s possession, and before he has 
transferred them to a sub-purchaser by indorsement of the bill of 
lading ; but it follows from the above principles that he has no 
insurable interest unless and until he has effectually stopped thq 
goods ih transit (b). 

Sub-Sect. 5 . — Mortgagor and Mortgagos, 

735. Where the subject-matter insured is mortgaged, the mort- 
gagor has an insurable interest in the full value thereof, and the 
mortgagee has an insurable interest in respect of any sum due or to 
become due under the mortgage. 

A mortgagee, consignee, or other person having an interest in 
the subject-matter insured may insure on behalf and for the benefit 
of other persons interested as well as for his own benefit (c). 

The mortgagor has an insurable interest in the full value of the 
property insured, even though it be mortgaged to its full value, 
because in case of loss he would not only be deprived of the pro- 
perty, but would also remain liable for the mortgage debt {cl). 


(•) Reed v. Cole (1764), 3 Burr. 1612; compare North of England Oil-cake Co. 
V. Archangel Insurance Co. (1875), L. E. 10 Q. B. 240. 

(t) Joyce V. Swann (1864), 17 C. B. (it. s.) 84; lonides v. Harford (1859), 29 
L, J. (EX.) 36 (termination of risk by tranter of property); Seagrave v. Union 
Marine Insurance Co. (1866), L. E. 1 C. P. 303; Sparkes v. Marshall (1836), 2 
Bing. (ir. c.) 761 ; Inglis y. StocJc (1886), 10 App. Cae. 263. As to the question 
whether and when under a contract for the sale of goods the property passes to 
the purchaser or is at his risk, see Fragano y. Long (1825), 4 B. & G. 219 ; 
Calcutta and Burmah Steam Navigation Co. v. De Mattes (1863), 32 L. J. (q. d.) 
322, 328 ; and title Sale of Goods. 

(а) Arison v. Morice (1876), L. E. 10 0. P. 609, Ex. Ch. ; affirmed (1876), 
1 App. Gas. 713 (the House*being equally divided) : Colonial Insurance Co. of New 
Zealand y. Adelaide Marine Insurance Co. (1886), i2 App. Gas. 128, P. C. 

(б) Clay y. Harrison (1829), 10 B. & 0. 99 ; Amould on Marine Insurance, 
B. 286. Such an interest cannot bo acquired after a loss by any election made 
with knowledge of it; see p. 368, ante; see, further, titles Sale of Goods; 
Shipping and Navigation. 

(e) Marine Insurant Aot, 1906 (6 Edw. 7, o. 41), s. 14 (1), (2). As to the 
interest of persons entitled to indemnity, see p. 374, post. 

(d) Aleton y. Cam^ (1779), 4 Bro. Pari. (5as. 476; Word V. Beck (1863), 13 
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When the mortgagor has covenanted to insure the mortgaged 
property on account of the mortgagees, ho holds the proceeds in 
trust for them (c). 

As regards the mortgagee, the amount recoverable by him under 
a policy effected by him will depend upon the intention he had in 
effecting it. If he intended the policy to cover the whole interest (/), 
that is, his own intcVcst and that of the mortgagor, he can 
recover the whole amount insured, under trust as to the surplus, to 
hold it for the mortgagor ; but if he intended it only to cover his 
own interest as mortgagee, he can recover only to the extent of 
the mortgage debt (</). 

Sub-Sect. 6- — Trustee and Consiynee 

736. A trustee who has the legal interest in the subject-matter 
insured may insure in rosj)cct of such interest to the full value of 
the subject-matter, and mry recover the whole amount, alleging the 
interest to be in himself, and he will then hold such amount in 
trust for his cestui que trust (/i). 

737. A consignee who at the time of the loss has a lien or 
charge on the property in respect of advanc es, and an indorsee of a 
bill of lading to whom a general balance is due, can effect an insur- 
ance on their own account, and can recover, averring their interest 
to be in themselves to the amount of their lien, charge or balance. 
They can also protect in the same insurance their own interest and 
the interest of other parties in the property, averring the interest 
to be in themselves and in those other parties (i). A consignee who 
at the time of the loss has a mere naked right to take possession 
can recover on a policy effected by him, but only if he alleges the 
interest in the consignors and also proves that the latter have 
authorised, or subsequently adopted, the policy (/:). 


C. B. (n. s.) 668 (an instrumont which is in form an absolute transfer may be 
shown to bo a mortgago) 

(c) LadhroJee v. Lee (1850), 4 De G. & Sin. 106, 119; Su'an and ('leland’a 
Graving Dock and Slipway Go. v. Maritime Insurance Co. and f'stjahaw, 

1 K. }j. 116, 121; compare Levy <6: 6’t>. v. Mcnltants' Marine fneurante Go, 
(1885), 52 li. T. 20.3. 

(/) Soe Marino Insuranco Act, 19('6 (6 Edw. 7, c. 41), p. 14 (2). 

Ig) Irving v. Richardson (1831), 2 B. & Ad. 193 ; Garratheray. *S7/e(fdon (1816), 
6 Taunt. 14, 17; Williama v. Noith China Insurance Co. (1876), 1 0. P. D. 767, 
0. A. Compare, however, Denoon v. Home and Colonial Aasurame Co. (1872), 
L. B. 7 0. B. 341; some parts of the judgment in tho last case are difficult 
to reconcile with tho other cases. 

(A) Lucena v. Craufurd (1806), 2 Bos. & P. (n. n.) 269, II. L , per Lord Eldon, 
atpp. 323, 324 ; Ehaworth v. Alliance Maiine Jnanrance Go. (1873), L. R. 8 C. P. 
696, per Brett, J., at p. 638. 

(•) Maxine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 14 (2). This 
provision embodies the law as laid down in IVolff^ v. //orna/aWc (1798), 1 Bos. 
& P. 316 ; Hill V. Seerdan (1798), 1 Bos. & P. 315 ; Rohertaon v. Hamilton 
(1811), 14 East, 622; Carruthera v. Sheddon, aupra. See also Sutherland v. 
Pratt (1843), 12 M. & W. 16; Hibhert v. Carter (1787), 1 Term Eep. 745; 
Caatellain v. Preaton (1883), 11 Q. B. D. 380, 0. A., per Bowen, L.J., at p. 398. 

(Jc) Lucena v. Craufurd, aupra, per Lord Eldon ; Seagrave v. Union Marine 
Insurance Co. (1866), Ij. R. 1 0. P. 305, per Willes, J., at pp. 319, 320. 
Whether an equitable consignee to whom at the time of the loss the legal 
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A consignee has an insurable interest in his commission if at the 
time of the loss he has a binding contract for the consignment 
to him of a cargo (/). 

Sub-Sect. 

738. Captors, prize agents and others very often effect policies on 
captured property. The captors generally mre in possession of the 
property captuied, and are liable to pay costs and charges if they 
have taken possession improperly, and are also liable to render back 
property if it should turn out to be neutral. They therefore have 
an interest in the pioperty (m). 

Sub-Sect. 8. — Wagu : Bdtomry and Respondentia. 

739. The master or any member of the crew of a ship has an 
insurable interest in respect of his wages (n). 

The lender of money on l)ottomry or respondentia has an insur- 
abh 'nterest in respect of the loan (o), because the borrow'or is 
discharged from liability if the ship or goods which are hypothe- 
cated bo totally lost (p). 

In order that an assured may be entitled to recover under 
a policy on bottomry or respondentia^ the bond or instrument of 
hypothecation must be legally valid, creating a maritime risk ; and 


property in the goods has not passed, bnt who was beneficially interested in the 
whole of them, can recover the full value on an averment of interest iii himself 
alone, or whether he must also aver the interest of the other paitios, is a question 
on which tho Court of Common Pleas was equally divided in Khswoilh v. 
AUiance Marine Insurant e (Jo. (1873), L. K, 8 0. P. 696, but this question can 
only be material when there aro peculiar circumstances, such as existed in 
that case, whii'.h make the pluintilt unwilling to aver the interest in himself 
and the consignor. 

(i) See Waid (t Co., Lid. y. Weir <6 Co. (1899), 4 Com. Gas. 216, per Mathew, 
J., at p 223 (hliipownor has insurable inteiest m commission payablo by him in 
case ol loss). Compare Knox v. Wood (1808), 1 Cemp. 643 ; Buchanan & Co. v. 
Foher (1899), 4 Com. Cas. 223, per Bioham, J., at p. 226. 

(m) lloehm v. Belt (1799), 8 Term Hop. 154, 161; Lucena v. Graufurd (1806), 
2 Bos. & P. (n. e.) 269, n. jo«r Lord Eldon, atpp. 323, 324. Captors and prize 
agents will, according to the present practice, aver the inteiest to he in themselves 
and the Crown or eomoone or moro of them, and that tho insurance was efl'ectod 
on behalf of the person so interested, and iii so far as tlio captors have not an 
insurable interest in the property the Crown can obtain the benefit of the 
policy. On this subject see Zc Cras v. Hughes (1782), 3 Doug. (k. e.) 81, as 
explained in Lucena v. Graufurd, supra ; Graufurd v. linnler (1798), 8 Term Hop. 
13; Stirling v. Vaughan (1809), 11 East, 619; Bouth v. Thompson (1811), 13 
East, 274, 284, 285; Devaux v. Stede (1840), 6 Bing. (n. c.) 368, 370. Tho 
Naval Prize Act, 1864 (27 & 28 Viot. o. 25), s. 66, enacts that nothing therein 
shall give the captors any right in prize ships or goods, and that they shall 
continue to take only such interest (if any) as may be granted them by the 
Crown. See title Prize Law and Jumsdiction. 

(n) Murine Insurance Act, 1906 f6 Edw. 7, c. 41), s. 11. Previously to the 
Act it was held on grounds of public policy that an insurance of his wa^ 
by a member of the crew, as aistinguished fi'om tho master, was invalid. 
For the history of the subject, see Amould on Marine Insurance, s. 241; 
and see title Shiffino and Navigation. 

fo) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. IL 

(p) As to the necessity of specifically describing such interests in the policy 
see p. 366, ante. As to the nature and incidents ol bottomry or reiponcfsTUta, 
see title SniPPiNa and Navigation. 
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Sect. 7. therefore nothing can be recovered under the policy if the xnoney 
Insarable be made repayable in any event, and whether the property 
Interest, hypothecated be or be not lost on the insured voyage (g). 

The borrower on bottomry or respondentiaf like a mortgagor, 
continues to have an insurable interest in the hypothecated ship or 
goods, inasmuch as the debt is discharged only if the property 
be totally lost (r). 


Sub-Sbot. 9 . — Sharehddera in Companies. 

Shareholders 740. There may be an insurable interest in an adventure with- 
in companies, ©ut an insurable interest in any of the property at risk. Thus a 
shareholder in a company is not a part owner of the property of the 
company, inasmuch as such property belongs to the company, which 
is a legal entity independent of its shareholders (s) ; yet a share- 
holder in a company established for the laying down of an electric 
cable has an insurable interest in the adventure which he can protect 
by a properly-worded policy (t). 


Right to be 
indemnified 
does not 
destroy 
Interest. 


Sub-Sect. 10. — Interest of Person entitled to he Indemnified hy Another. 

741. The owner of insurable property has an insurable interest 
in respect of the full value thereof, notwithstanding that some 
third person may have agreed, or is liable, to indemnify him in 
case of loss {a). Thus, where the owner of a vessel lots her out 
under a contract of affreightment to a charterer who covenants, in 
case of loss, to pay him her full value, he has a right to insure to 
the full amount ; for ho is not bound to trust exclusively to the 
credit of the charterer (6). So also the owner of goods may insure 
them for their full value, and in case of loss recover that amount 
from the underwriter, although the carrier may also be liable to 
indemnify him against their loss (c). In such cases the underwriter 
will be subrogated to the rights of the assured against the party 
liable to indemnify him id). 


(q) Simonds r. Hodgson (1832), 3 B. & Ad. 60 ; Stainbank v. Penning (1861 >, 
11 0. B. 61 ; Stainbank v. Shepard (1853), 13 0. B. 418. 

(r) It Booms, howevor, on prinoipio, o^n to much doubt whether the assured 
in case of a total loss of the property hypothecated can recover anything more 
than the excess of the insurable value of the prop^^rty over the amount of the 
debt. 

(s) R. V. Arnaud (1846), 9 Q. B. 806 \ Sedomon v. Salomon A Co., Salomon 
<fc Co. V. Sedpmon, [1897] A. 0. 22. See title Companies, Vol. V., p. 12. 

(<) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 5 (2) ; Wuson v. Jones 
(1867), L. B. 2 Exch. T39, Ex, Ch. ; compare Paterson v. Harris (^1862), 2 B. & S. 
814 (where a shareholder in a telegraph company was held, by^ reason of the 
peculiar wording of the policy, to have insured the electric cable itself ; it is to 
be observed, however, that in that case the iuterbst of the assured was not 
traversed). 

(а) Marine Insurance Act, 1906 (6 Edw. 7, c. 4l), s. 14 (3). As to indemnity 
generally, see title Guakantee, Vol. XV.', pp. 444 et aeq. 

(б) Hdbba v. Hannam (1811), 3 Camp. 93. 

The carrier has also an insurable interest ; see Marino Insurance Act, 1906 
(6 Edw. 7, c. 41), B. 3 (1) (o) ; and p. 369, ante, and cases there cited. 

(d) Ah to subreption, see, generally, titles Equitt, Vol, XIII., p. 149 ; 
Guarantee, Vol. XV., p. 609 ; and p. 490, post. 
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Sttb-Sect. 11. — Reimumnctt 

742 . The insurer, inasmuch as he is liable on a policy of insur- 
ance, may insure against the risk which he has taW upon him- 
self. This second contract of insurance is called a contract of 
reinsurance. Contracts of reinsurance were made legal in 1864 {«), 
and now under the Marine Insurance Act, 190C (/) the insurer 
under a contract of marine insurance has an insurable interest in 
his risk, and may reinsure in respect of it {J ). 

The subject-matter of the reinsurance on ship, freight, goods, or 
whatever it may be, is the same as that of the original insurance, 
though the interest of the reassured is different from that of the 
original assured, and arises from the fact that the reassured is 
the underwriter under the original policy (g). 

As it is generally unnecessary to state in the policy the nature 
of the assured’s interest, the fact that the contract is one of rein- 
surance need not necessarily appear on the face of the policy Qi). 
In English policies it is, however, almost the universal practice to 
insert a clause, often called the “reinsurance clause,” to the follow- 
ing effect : “ 13eing a reinsurance, subject to the same clauses and 
conditions as the original policy, and to pay the same as may be 
paid thereon ” (t). 

743 . Unless the policy of reinsurance otherwise provides, the 
original assured has no right or interest in respect of such reinsur- 
ance (/c) ; the original contract of insurance and the contract of 
reinsurance are two distinct contracts, and the reassured remains 
solely liable on the original insurance, and alone has any claim 
against the reinsurer. It, therefore, follows that the reinsurer is 
bound to pay the whole amount of the loss to the trustee of an 
insolvent insurer and not merely the dividend which the original 
assured receives from the estate. This is true even when the 
reinsurance policy contains the reinsurance clause ; for this clause 
does not prevent the reassured from recovering from his under- 
writer as soon as the loss happens and before the former has paid 
his assured (Q. 

744 . Subject to any provision to the contrary in the reinsurance 
policy, the reassured, in order to recover from his underwriter, must 


(e) Inland Revenue (Stamp Duties) Act, 1864 (27 & 28 Yict. c. 66), s. 1. 

(/) 6Edw. 7, c. 41, 8.9(1). 

(^) Ndaon v. Empreaa Assurance Corporation, [1006] 2 K. B. 281, 0. A., per 
Mathew, L.J., at p. 285 (reinsurance not a contract of indemnity to which 



inapplicable, see Ifome 

Insurance Co, of New torh v. Victoria^Motttreal Fxre Insurance Co., [1906] A. 0. 
69, P. C. (fire). As to the construction of particular clauses, see Insurance Co. 
of North America v. North China Insurance Go. (1898), 4 Com. Cas. 67, 0. A. ; 
Ite Law Car and General Insurance Corporation, Ltd., [1911] TY. N. 91 ; affirmed, 
[1911] W. N. 101, 0. A. (reinsurance by one company with another of all 
its risk^. 

fh) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 9 (2). 

(2) Re Eddystone Marine Insurance Co., Ex parte Western Insurance Co,, 

2 Ch. 423. 


• [ 1892 ] 
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prove the loss in the same manner as the original assured must 
have proved it against him, and the reinsurer can raise all defences 
which were open to the reassured against the original assured (m). 
This is evident in the case of the reassured seeking to recover from 
his underwriter before he has paid under the original insurance, 
and it seems that the same is true of the reassured who has 
previously paid his assured, inasmuch as it would bo inequitable 
Lr him to renounce any of his defences so as to prejudice the 
reinsurer. How far this last proposition is true in case of the 
policy containing the reinsurance clause is doubtful. This much, 
however, is, it is submitted, clear ; the reinsurer will be, under the 
reinsurance clause, obliged to pay what the reassured has paid to 
his assured, unless it be proved that he was not legally bound to 
make such payment. On the other hand, it seems probable that 
the reassured cannot recover from his reinsurer any sum paid by 
him which a prudent und-^rwriter would not have paid, unless he 
has done so with the consent of the reinsurer (a). 

745. The effect of the suing and labouring clause in the original 
policy or in the reinsurance policy ui)on the liability of the 
reinsurer is deuH with elsewhere (o). 

Clauses which are contained in the original insurance, if they 
are usual clauses, such as the so-called “ continuation clause ” or the 
“ warehouse to warehouse clause,” are considered to be incorporated 
in a reinsurance policy, in the usual form, if they are not 
inconsistent with its express terms ( p). 

The reinsured need not give notice of abandonment in case of a 
total loss (q). 

(w) Tho roiusurors aro entitled to an aflidavit of ehip’s papers, though they 
are not m tho custody of tho plaintifl's {Ofiina Traders' Insurance Co. v. Itoyal 
Exchange Assurance Corporation, [18J»S] 2 li 187, 0. A.). 

(n) Chippendale v. JloU nsOoj, 1 Com. Cas. 107 ; Mai ten v. Steamship Owners' 
Underwriting Association (1902), 7 Com. Cas. 196 ; Western Assuranee Co. of 
Toronto y. Poole, [1903] 1 K. B, 370, 386; and see 1 Parsons, Marine Insurance, 
1st ed., p. 209, n. 

(o) S(30 p. 313, ante, and p. 456, pos<; Uzielli v. Boston Marine Insurance Vo 
(1884), 15 Q. B. D. 11, 0. A. As to the meaning nf a clause in tho policy of i-r 
insnranco that no claim shall attach for salvage charges, see Western Assurame 
Co. of Toronto v. Poole, [1903] 1 K. B. 370 (-where it was held that the clause 
excluded the defendant’s obligation lo contiibuto to tho suing and labouring 
charges. notwith.stauding the omission to delete the printed clause imposmg 
that obligation). 

(jo) Joyce v. Realm Insurance Co. (1872), L. E. 7 Q. B. 680 (outward cargo 
considered homoward interest); Franco- Hungarian Insurance Co. v. Merchants' 
Marine Insurance Co. (1888), Shipping Gazetto Weekly Summery, 16th June ; 
Gharleaworth v. Fcdier (1900), 6 Com. Cas, 408 ; Martin v. Nippon Sea and 
land Insurance Co. (1898), 3 Com. Cas. 161 (convopnee and transhipment 
risks) ; Lower Rhine and WUrtemburg Insurance Aeseciatton v. Sedgwick, [1898] 

1 Q. B. 739; reversed, [1690] 1 Q. B. 179, C. A. (where the question whether 
a reinsurance can cover risks on a policy not in existence at the date of 
reinsurance, answered in the affirmative by Eennedt, J., was left undecided 
by the Court of Appeal). For a clause inapplicable to reinsurance and therefore 
rejected, eoeHome Insurance Co. of New York v. Victcria-Montreal Fire Insurance 
Co., [1907] A. 0. 69, P. 0. (fire policy). 

{q) Marme Insurance Act, 1906 (6 £dw. 7, o. 41), s. 62 (9); Uzidli v. Boston 
Marine Insurance Co., eupra. As to notice of abandonment, see, further, 
p. 466, post. 
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Sub-Sect. 12. — Wagering Polidea. Scot, 7. 

746. Afc common law insurances by way of gaming or wagering Insurable 
were valid, but a policy which did not contain a clause expressly Interest, 
dispensing with proof of interest, or which did not otherwise Gaming and 
show that the contract was not intended to be one of indemnity, wagering 
was deemed to be a contract of indemnity on w’hich the assured P*^*^®*®** 
could not recover without proof of interest Ir). A policy expressly 
made “interest or no interest” or “without further proof of 
interest than the policy itself ” or “ without benefit of salvage 
to the insurer,” is commonly called a “p. p. i. policy” (that is, “p. p.i. 
pohcy proof of interest) or “ an honour or wager policy” (a). policy." 

In 1845 it was enacted that all contracts or agreements by way Gaming Act, 
of gaming or wagering shall be null and void (/>). This applies 
to all insurances which are really wagers, whether or not they be 
in the form of p. p. i. policies. But a p. p. i. policy is not neces- 
sarily inconsistent with the assured having an insurable interest ; 
indeed, it often happens that such a policy is effected by persons 
w'ho have an insurable interest but who wish to avoid the difficulty 
of proving it. In such case the policy would not bo a wagering 
contract within this provision (c). 

The ^[arino Insurance Act, 1906 (d), provides that ; — Marine 

(1) Every contract of marine insurance by way of gaming or insurance 
wagering is void (e) . 

(2) A contract of marine insuiance is deemed to be a gaming or 
V agering contract (i.) whore the assured has not an insurable 
in'.erest, as defined by the Act, and the contract is entered into with 
(lO (jxpectation of acquiring such an interest; or (ii.) where the 
policy is made “interest or no interest,” or “without further 
proof of interest than the policy itself,” or “without benefit of 
salvage ” to the insurer, or subject to any other like term : provided 
that wdiore there is no possibility of salvage, a policy may be 
effected without benefit of salvage to the insurer (/). 


747. A still more modern statute (g) declares every contract of Marine 

marine insurance effected by any person not having a bond fide iMurance 

(Gambling 

Policiei) Act. 

(r) Lurena v. Orau/urd (1606), 2 Bos. & P. (n.b.) 269, TI. L,, 2>er Lord Eldon, 
at p. 321 ; Cousins v. Nantes (1611), 3 Taxuit. 513, Ex. (’U. 

{a) By the Marine Insurance Act, 17-15 (19 Geo. 2, c. .37) (which, however, did 
not extend to Ireland {Keith v. Protection Marine Insurance Co. (1682), 10 Ij. R. 

Ir. 51), nor to foreign ships {Thelluason v. E/«<fAer (1780), 1 Doug. (k. n.) ,315)) 
such p. p. i. policies, as well as nil other policies by way of gaining and wager- 
ing, 3 they were insurances on British ships, or cargoes, or interests relating to 
the same, were, with certain unimportant exceptions, prohibited. See on this 
enactment (now repealed, note (d), infra) Allktns v. Jupe (1877), 2 0. P. D. 375 ; 

Berridge v. Man On Insurance Co. (1887), 18 Q. B. D. 346, 0. A., following timith v, 

Reynolds (1866), 1 H. & N.;^21, and De Mattosj. North (1868), L. R. 3 Kxch. 186. 

(6) Gaming Act, 1846 (8 & 9 Viet. o. 109), s. 18. As to wagering oontiracts, 
in general, see title Gaming and Wagering, Vol. XV., pp. 206 et seq. 

(c) WiUon V. Jones (1867), L. R. 2 Exch. 139, 146, Ex. Oh. 

\d) 6 Edw. 7, c. 41, repealing (see s. 92. Sched. II., ihid.) the Marine 
Insurance Act, 1746 (19 Geo. 2, c. 37) (see note (a), supra), but leaving untouched 
the Gaming Act, 1845 (8 A 9 Viet. c. 109), s. 18 (see note {b), supra). 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 4 (l). 

(/) Ibid., 8 . 4 (2). 

(g) Marine Insurance (Ganibling Policies) Act, 1909 (9 Edw. 7, o. 12), 0 . 1. 



878 


Insurance. 


Shot. 7. intereBt or expectation of interest, and every such contract effected 
^sarable by any person, not being a part owner, in the employment of the 
Interest, owner (A) of a ship, in relation to that ship, in the terms 
above specified (i), to be a “ contract by way of gambling on loss 
by maritime perils ” ; and the person who effects it, and the broker 
through whom and the insurer with whom it is effected (if these 
persons act knowingly) are guilty of a criminal offence punishable 
on summary conviction (j). 


Sect. 8. — Valued Policies, 

Sub-Sectt. 1. — Dejinitvm: Concluaivmeaa of Valuation, 

Valued or 748 - A jx)licy may be either valued or unvalued, 
unvaiu^. ^ valued policy is one which specifies the agreed value of the 
Definitions, subject-matter insured (k) ; an unvalued, or, as it is frequently 
called, an open, policy is one which does not specify the value of' 
the subject-matter but leaves it to be subsequently ascertained (f). 
Usual clause. The policy usually contains the following clause : — “ The said ship, 
etc., goods and merchandise, etc., for so much as concerns the 
assured, by agreement between the assured and assurers in this 

policy, are and shall be valued at .” The difference in form 

between a valued and an unvalued policy is that in a valued policy 
the blank is filled up with the sum at which the parties agree to 
value the subject-matter insured, whereas in an unvalued policy it 
is left in blank. The difference in legal effect between the two 
policies is that in the case of an unvalued policy the value of the 
subject-matter insured is not admitted but has to be subsequently 
ascertained, whereas in the case of a valued policy, unless it be 
voidable on the ground of fraud or for some other reason, the value 
fixed by the policy is as between the insurer and assured conclusive 
of the value of the subject intended to be insured (m). Thus, if a 
ship that has been worth £8,000 be so much injured that she is not 
worth repairing, but, this fact being unknown to the assured, he 
effects an insurance upon her, whilst in that condition, by a policy 
for £6,000, valued at £8,000, and after the policy has attached the 


(h) ** Owner ’* includes charterer (Marino Insurance (Gambling Policies) Act, 
1909 (9 Edw. 7, o. 12), s. 1 (8)). 

'%) See p. 377, ante; Marino Insurance Act, 1906 (6 Edw. 7, c.41), s. 4 f2) (b). 
J) Marine Insurance (Gambling Policies) Act, 1909 (9 Edw. 7, o. 12), s. 1 
(1)', (2). The penalty is imprisonment, with or without hard labour, for not 
exceeding sis months, or a fine not exceeding £100, and, in cither case, forfeiture 
to the Grown of the proceeds of the contract {tbid., s. 1 (1) ). Proceeding may not 
be instituted without the consent of the Attomey-Generul (in Scotland the Lord 
Advocate) {ibid., s. 1 (3) ) ; nor, in the case of a person not in the shipowner’s 
employment, until ho has had an opportunity of showing that the contract was 
not a gambling contract, and information given by him for this purrose is not 
in proceedings under the Act to be evidence against him {ibtd., s. 1 (^ ) ; but as 
against such a person a contract in the terms above specified (“ interest or no 
interest” etc.) is deemed to be a gambling contract imless the contrary is 
proved {ibid., s. 1 (5) ). There is in England an appeal to quarter sessions 
{ibid., 8. 1 (?) ). As to procedure on such appeals, see title Magistrates. 

(Xe) Marine ^surance Act, 1906 (6 Edw. 7, o. 41), s. 27 (1), (2). 
h) Ibnl., 8. 28. 

(m) Ibtd., 8. 27 (3). 
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vessel is wholly destroyed by a storm, the valaation is binding, and Smt. 8. 
the assured is entitled to recover j£6,000 (n). Valtu^ 

Policies. 

Sub-Seci’. 2. — Over-valuaiion cu Ground /or avoiding the Policy. 

749. As long as the .contract of insurance is unimpeached the Over-vaiua- 
valuation is binding on the parties, but qver-valuation may bo a 
ground for avoiding the contract. Thus, if the over-valuation be 

part of a scheme for defrauding the underwriters, the policy will be 
voidable (o). Similarly an over-valuation made in order to cover a 
gambling transaction will avoid the whole contract ; for instance, 
where an insurance is made in the sum of £2,000, and it is proved 
that the interest of the assured amounted to a cable only(p). 

Thirdly, an over-valuation, although not fraudulent, may be so 
great as to constitute a material fact, the concealment of which will 
entitle the underwriter to avoid the policy (9). 

Sub-Sect. 3. — Opening Valuation where Whole Subject-matter ienot at Miak. 

750. The parties, however, are only bound by the valuation as Valuation 
far as it goes, and it is therefore always competent to the under- binds only u 
writer to show that part only of the subject intended to be valued 

in the policy was actually at risk (7'). For instance, if the insurance 
be on a cargo valued at £3,000, and the goods at risk amounted 
only to half a cargo, the underwriter in case of total loss is 
liable only for £1,500. Similarly, if freight be valued at £6,000 
and be intended to be freight for a full cargo, and only one-half of 
such a full cargo is loaded, the underwriter in case of total loss 
is liable only for £3,000. In this sense, and to this extent only, 
can the valuation be opened in the foregoing and similar cases («). 


(n) Barker v. Jamon (1868), L. E. 3 0. P. 303; Woodaide v. Olche Marine 
Insurance Co., [1896] 1 Q. B. 105. Except for the purpose of determining 
whether there has been a constructive total loss (Maxine Insurance Act, 1906 
(6 Edw. 7, c. 41), 8. 27 (4), see p. 484, poet), the valuation is binding generally, 
and not merely in coses where the question is as to the amount payable by 
underwriters m case of loss, for the valuation constitutes as between the 
parties a conclusive admission as to the value of the subject-matter to which 
it refers {Muirhead v. Forth and North Sea Stearriboat Mutual Insurance 
Association, [1804] A. C. 72, 79). It has been held, for example, to be binding 
on the parties to &e contract with reference to questions of general average, 
contribution and subrogation {Steamship Balmoral Co. v. Marten, [1902] 
A. 0. 611; North of England Insurance Assoctaium v. Armstrong (1870), 
L. E. 6 Q. B. 244). &e pp. 471, 493, po^. 

(o) Kaigh v. Be la Cowr (1812), 3 Gamp. 319; Marine Insurance Act, 1906 
(6^w. 7, c. 41). 8. 27 (3). 

(p) Lewis V. Rudeer (1761), 2 Burr. 1167, 1171. 

(o) lonides v. Pender (1874), L. E. 9 Q. B. 631. See also the memorandum 
of WILLE3, J., cited by Mathew, J., in Herring v. Janson (1896), 1 Com. Oos. 
177, 178. As to avoidance of the policy, see pp. 404 el seg., post. 

{r) lie Marine Insurance Act, 1906 (6 Edw- 7, o. 41), s. 76 (2), enacts that: 
*• Nothing in the provisions of this Act relating to the measure of indemnity 
wTiflll affect the rules relating to double insurance, or prohibit the insurer from 
disproving interest wholly Or in part, or from showing that p.t the time of the 
loss the whole or any part of the subject-matter insured was not at risk under 
the policy.” 

(«; For cases in which the valuation was opened because the whole of the 
subject intended to be valued was not at risk, see Forbes v. Agnail (1811), 13 
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iNSURilfOB. 


BEOT. 8. The question as to ^hat was intended to be valued in the valuation 

Valued clause depends upon the intention of the parties, and such inten- 

Pollcles. tion is to be ascertained from the words of the clause, having regard 
to the circumstances under which the contract of insurance was 
made (t). 

Sect. 9. — Double Insurance, 

Sub-Sect. 1. — Definition: Effect aa between Assured and Insurer. 


Donble 

Insaraace. 


Orer- 

iniurance. 


Valued policy. 


751- Where two or more policies are effected by or on behalf of 
the assured on the same adventure and interest, or on any part 
thereof, and the sums insured exceed the indemnity allowed by the 
Act, the assured is said to bo over-insured by double insurance (a). 

Where the assured is over-insured by double insurance, the 
assured, unless the policy otherwise provides, may claim payment 
from the insurers in such order as he may think fft, provided that 
he is not entitled to roc^'ive any sum in excess of the indemnity 
allowed by the Act (b). Thus, if a merchant, the value of whose 
whole interest is £3,000, first effects a policy on this interest at 
Liverpool for £2,000, and then another policy on the same 
interest at London for £3,000, he can recover the whole amount 
of £3,000 on the London policy. 

Where the policy under which the assured claims is a valued 
policy, the assured must give credit as against the valuation for any 
sum received by him under any other policy without regard to the 
actual value of the subject-matter insured ; and where the policy is 
an unvalued policy, he must give credit as against the full insurable 
value for any sum received by him under any other policy (c). The 
result is that the amount recoverable may sometimes depend on 
the order in which actions on different policies are instituted. Thus, 
if a ship be insured by policy A for £2,000 valued at £4,000, 
and by policy 13 for £2,000 valued at £3,000, and there be a total 
loss, tho assured can recover £2,000 on policy B, and then claim 
£2,000 on policy A. But if he first receives from the underwriters 


East, 323,327 (fieipht); Ihclcman v. Carstaiis (1833), 5 B. & Ad. 661 ; Tobin 
▼. Harford (186*1), 17 0. 13. (n. 8.) 628, Ex. Cb. (jfoodB) ; and eoe note (0, ' 

(0 Williams v. North China Insurance Co. (1870), i 0. P. 1.'. 767, C. A. 
Denoon v. Ifome and Colonial Assurance Vo. {1812), L. R. 7 C. P. 341 ; The Main, 
[1894] P. 320. In club aneurances o fi eight, it ir a coininon rule that “ iu the 
event of the total loss of a ship, tho amount insuicd shall be doomed the owner’s 
interest at risk, and ho shall be paid such amount whether the vc.ssel bo loaded, 
in ballast or under chailor.” Such a clause amounts to a binding valuation of 
tho freight oovering whatsoever may be the nature of the freight lost by reason 
of tho total loss of the ship. As to mutual insurance clubs, see p. 604, 
post. 

(а) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 32 (1). 

(б) I bid., s. 32 (2) (a). This provision embodied the law as laid down in 
Newby v. Heed (1763), 1 Wm. 131. 416 ,* Royers V. Davis (1776), 2 Park on 
Insurance, 8th ed., p. 601. The Continental law on this subject differs from tho 
English law. It generally makes the successive policies protect the properiy in 
order of date, and American policies usually contain a clause embodying 
substantially the Continental law. As to the Continental law and the history of 
the subject, see Arnould on Marine Insurance, s. 331. 

(e) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 32 (2) (b), (c). These 
provisions embody the law as laid down in Bruce v. Jones (1863), 1 H. & 0. 769, 
which virtually overruled Bousfield v. Barnes (1616), 4 Camp. 228. 
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on policy A j£2,000, the sum insured by that policy, then he can Siot. 9. 
only claim on policy B the difference between ^>2,000 and the Doable 
amount of the valuation (£3,000), t.e., £1,000. Inenrance. 


Sub-Sfct. 2. — RvjhU of Insurers, inter se, and against the Assured. 

762. Where the assured is over-insured by double insurance. Contribution 
each insurer is bound, as between himself dnd the other insurers, 
to contribute rateably to the loss in proportion to the amount for *“*’“*'®”* 
which he is liable under his contract {d), and if any insurer pays 
more than his proportion of the loss, he is entitled to maintain an 
action for contribution against the other insurers, and to the like 
remedies as a surety who has paid more than his proportion of the 
debt(e). 

Finally, where the assured receives any sum in excess of the Assured to 
indemnity allowed by the Act, ho is deemed to bold such sum in account for 
trust for the insurers, according to their right of contribution 
among themselves (/ ). 

Sub-Seot. 3. — Effect of Two or more Insurances in Different Interests. 

753. Double insurance only arises when two or more policies Insurances 
are effected in the same interest. When they are effected to cover 
different interests, there can be no contribution amongst the under- 
writers, but the principle of subrogation then applies and limits 

the amount ultimately paid by all the underwriters to the 
indemnity allowed by the Act(y). 

Sect. 10. — Commencement, Duration, and Area of Risk, 

Sub-Sect. l.~Time Polities. 

(i.) Comme7uemfnt and Duratiuji of Risk: (Jontinuation Clause. 

754. The two limits of time prescribed in a time policy {h) deter- commence- 
mine, in the absence of any stipulation to the contrary, the meut aud 
beginning and end of the risk, or, in other words, the insured 

period. A time policy, however, may bo effected retrospectively ™ ’ 
by the insertion of the ordinary clause “ lost or not lost ” (i) ; 
for instance, if a policy is effected on the 15th August, 1911, to 

(d) Miuiiie Insurance Act, 1906 (6 Edw. 7, a 41), s. 80 (1). Speaking 
generally, where several persons are co-suretioa for the same debt, and one of 
mem is called upon to pay more than his share, he is entitled to contribution 
from the others proportionately to the amounts for which each is a surety ; see 
title Guarantee, Vol. XV., p. 626; Dtring v. Winchelsea {Earl) (1787), 1 Cox, 

Eq. Cas. 318, and the notes thereto in 2 White & Tud. L. 0., 7th ed., 635. IIow 
the total sum paid to the assured should bo apportiouod as between the different 
underwriters is not settled by the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
nor by any decided cases or established practice. An attempt to solve this 
problem is to be found in 'Arnould on Marine Insurance, s. 354. 

(e) kfeiine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 80 (2). 

(/) Ibid., B. 32 (2) (d). 

Ig) See AbrfA British and Mercantile Insurance Co. v. London, Liverpool, and 
Globe Insurance Co. (1877), 5 Ch. D. 569, 676, 684, C. A., ; Godin v. London 
Assura7ice Co. (1758), 1 Burr. 489, 495; see also Marine Insurance Act, 1906 
(6 Edw. 7, 0 . 41), sa. 32 (2) (d), 79 ; and p. 494, post. 

(h) Eor definition of time policy, see p. 336, ante. 

(») See p. 367, ujite. 
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commence on let day on the same month, it will cover any loBses 
occurring after the latter date. 

A time policy will cover any loss, whether total or partial, 
occurring (;) during the insured period, although the amount 
of the loss be only ascertained after the expiration thereof. 
For instance, if there be an insurance for six months on a ship 
which has received her death wound some days before, but is kept 
afloat by pumping until after the expiration of the sin months, the 
underwriters would be liable for a total loss (k). 

755 . English time policies usually contain a clause, called the 
“continuation clause,” which continues the insurance after the 
expiration of the insured period until the ship arrives at her port of 
destination (Z). But the Stamp Act, 1891 (m), provided that no 
policy of sea insurance made for time shall be made for any 
time exceeding twelve months (m), and as the continuation clause 
usually extended the insurance beyond that period it violated the 
provisions of the Act (»). It was consequently provided by the 
Finance Act, 1901 (o), that a policy of sea insurance shall not be 
invalid on the ground that by reason of a continuation clause it 
may become available for a period exceeding twelve months ; arid a 
continuation clause is defined as an agreement to the effect that in 
the event of the ship being at sea, or the voyage otherwise not 
completed, on the expiration of the policy, the subject-matter of 
the insurance shall be held covered until the arrival of the ship, or 
for a reasonable time thereafter not exceeding thirty days (o). A 
policy containing such a continuation clause is chargeable with a 
stamp duty of Qd. in addition to the duty otherwise chargeable (o). 

Finally, the Marine Insurance Act, 1906 (|)), declares that, sub- 
ject to the above provisions of the Finance Act, 1901 (o), a time 
policy which is made for any time exceeding twelve months is 
invalid. The result is that a time policy containing a continua- 
tion clause is valid if stamped with an additional stamp, but if not 
BO stamped is invalid. 

(y) It is not enough that a pre-existing injury was discovered during ^he 
period {Hutchins Brothers v. Royal Exchange Assurance (1911), 27 T. L. E. 21 < ; 
affirmed (1911), 27 T. L. R. 482, 0. A.). 

(ft) Kmght v. Faith (1850), 16 Q. B. 649, explaining MereUtny v. Dunlope 
(1783), referred to by Willes, J., in his judgment in Lockyer v. Ojjiley (1786), 1 
Tern Bep. 252, at p. 260. Compare Hough & Go. v. Head (1885), 66 L. J. (q. b.) 
43, C. A. 

(Z) The continuation clause is sometimes in the following form: “ Shoujd the 
vessel at th^ expiration of the policy be at sea, or in distress, or in a port of 
refuge or of call, she shall, provided previous notice be given to the underwriters, 
be held covered at a pro ra0 monthly premium to her port of destination.” It 
is sometimes in a somewhat different foim, providing simply that if the ship be 
at sea at the expiration of the insured period, tlA) insurance shall continue 
until the ship arrives at some port {Charleswcvih v. Faher (1900^, 5 Com. Gas. 
408 ; Royal Exchange Assurance Corporation v. SJo/orsakrings Akttebolaget Vega, 
[1902] 2 K. B. 384, 0. A.). 

(m) 54 & 55 Viet. c. 39, s. 93 (2). 

(n) See cases cited cited in note(Z), supra. 

(o) 1 Edw. 7, 0 . 7, B. 11. By Ihe Revenue Act, 1903 (3 Edw. 7, c. 43), s. 8, a 
policy on a ship under construction or repair, though mMe for a tune exceeding 
twelve months, is not deemed to be a time policy. 

(p) 6 Edw. 7, 0 . 41, s. 25 (2). 
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756. Where the insurance is expressed to be from a certain day 
until another day the risk does not in general commence to run 
until the former day has expired, and the risk will continue until 
the expiration of the latter day (q). The time according to which 
the insured period will be measured is, in the absence of a con- 
trary intention, the time of the place where the contract of 
insurance is executed, and therefore in English policies that time 
is Greenwich time (r). 

(ii.) Area of Biales covered hy Time Policy. 

757. The policy, in the absence of any stipulation to the con- 
trary, covers the ship on whatever voyage or service she may be 
engaged during the insured period («). It is, however, now very 
common for the policy to except certain geographical limits, either 
entirely or for certain seasons of the year, as, for instance, 
“warranted no St. Lawrence between Ist October and Ist 
April ” («). 

768. Where the ship concerned in the adventure is missing, and 
after the lapse of a reasonable time no news of her has beUn 
received, an actual total loss may be presumed (a). But in order 
to recover on the policy the assured must prove a loss that has 
occurred within the insured period, there being no prosumption 
that the loss took place at a particular time. 

What is a reasonable time is a question of fact ; for instance, if 
the ship has met with some disaster or encountered a violent storm 
during the insured period, or if the ship has failed to arrive at her 
destination within the ordinary time, a loss during the insured 
period may be presumed (6). 

(iii.) Mixed Polidea. 

759. Time policies are sometimes made in which not only the 
time is specified for which the risk is insured, but in which the 
voyage also is described (c) ; for instance, the insurance may be “ at 
and from London to Cadiz for six months, “ or “ from Ist January, 
1908, to Ist June, 1908, at and from Bristol to Marseilles, etc.” 


Sktf. |0. 
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(9) Isaacs V. itoyed Insurance Co. (1870), L. B. 6 Exoh. 296 (fire). See 
South Staffordshire Tramways Co. v. SieJeness and Accident Assurance Associationt 
[1891] 1 B. 402, 0. A. (accident); see also Johnson & Co., Ltd. v. Bryant 
(1896), 1 Corn. Gas. 863. 

(r) See 1 Phillips, Law of Insurance, a 949 ; and the Statutes (Definition of 
Time) Act, 1880 K3 & 44 Yict. c.9), s. 1. See also title Time. 

(s) Dudgeon v. Pembroke (1877), 2 App. Gas. 284, supplemented by Thompson 

V. Hoprm (1856), 6 B. & 172 ; and Faivcus v. Sarsffeld (1856), 6 E. A B. 192. 

V (() SirrtU V. Di^er (1884), 9 App. Cos. 345 ; see also Sisson Steamship Co. v. 
Premier Underwriting Association (1905), 10 C^. Gas. 198 ; see also, as to express 
warrant, p. 418, post, and as to mixed polices, the text, infra. 

(a) M^anne Insurance Act, 1906 (6 £dw. 7, c. 41), s. 58. 

m Beid y. Standard Marins Insurance Co, (1886), 2 T. L. B. 807; comiiare 
Rs Ahodss, Rhodes y. Rhodes (1887), 36 Ch. D. 586, 591 (presumption of death). 

(c) Marine Insurance Act, 1906 (6 Bdw. 7, 0. 41), s. 25 f IV As to extendon 
of ndc for a period of time beyond the voyage coverea by a voyage policy, 
see p. 384. pod. 
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Such policies are called ** mixed policies.” Under them the under- 
writer is not liable for a loss that has not occurred within the 
insured period, nor is he liable for any loss unless the ship 
originally sailed on the voyage described in tho policy and was at 
the time of the loss sailing on the prescribed course between the 
termini of the voyage (d). 

Sub-Sect. 2. — Voyage Policies. 

(i.) Commern ement and Duration of Risk on Qooda. 

760. The clause in Lloyd’s policy (which is also to be generally 
found in most other policies) relating to the comiiiencoment of tho 
risk on goods is as follows : ” Beginning the adventure upon the 
said goods and merchandises from the loading thereof aboard the 

said ship at .” The risk consequently docs not attach upon 

tho goods until they are actually on board, and the insurer is not 
liable for a loss occurring while they are in transit from tho shore 
to the ship (e). 

The insurer’s liability may, however, he extended by express 
words in the policy (/); and it is .isual to insert in it a 
clause such as “including risk of craft <o and from tho vessel.” 
Some policies even contain a still more extensive clause called the 
“ warehouse to warehouse clause,” which covers “ all and every 
risk in craft to and/or from the vessel or vessels, and all risks, 
including fire, from the warehouse of the consignor by any con- 
veyance by land or by water, and until safely delivered into tho 
warehouses of the consignees and/or their agents” {g). 

Tho common clause (Ji) imports that the risk is only to 
attach upon goods loaded on board the ship at tho terminus 
a quo of the voyage, even although it was known to the 
underwriters that the policy was intended to protect goods loaded 
at some other port (t). This very stiict construction, which 
is often not in accordance with tho intention of the parties, has, 
however, been disapproved of, and is not likely to be ado])ted in 


(d) JVay V. Modigliani (1787), 2 Term Eep. 30 ; Rohertson v. French (1803;, l 
East, 130; boo also Johnson & Co, Ltd v. Biyant (1890), 1 Com. Cas. 303; 
Maritime Insurance Co., Ltd. v. Alianza Insurance Co. of Santander, [1907] 2 
K. B. 600; Difiori v. Adams (1884), v3 L. J. (q. b ) 437. 

(c) Marmo Insurance Act, 1900 (6 Edw. 7, c. 41), Sched. I., r. 4. As to the 
effect of insurance “ from ’’ a particular place, see ibid., p. 388, post. For form 
of Lloyd’s policy, see note (p), p. 340, ante. 

(/) Hurry v. Royal Exchange Assurance Co. (1801), 2 Bos. & P. 430, 435; 
and see, further, pp. 385, 387, post. 

{(j) Ide V. Chalmers (1900), 5 Com. Cas. 212, 216 (where it was found as a 
fact that this clause is one which is usually inserted in Lloyd’s policies). 

(h) See the text, supra. • . 

(t) Sputa V. Woodman (1810), 2 Taunt. 416; Rohertson v. French, supr<ff‘ 
Horneyer v. Luahington (1812), 15 East, 4G ; Langhom r. Hardy (1812), 4 
Taunt. 628; Mellish v. Allnutt (1813), 2 M. & S. 106; Rickman y. Caratairs 
(1833), 5 B. & Ad. 661 ; Qladstcme v. Clay (1813), 1 M. & S. 418, 424. 
As to the limits of the port or place mentioned as the terminus a quo at 
which the goods are to be loaded, see SaUing-ship **Garaton'' Go. y. 
Hiekie (1886), 15 Q. B. D. 580, 0. A. ; Payne y. Hutchinson (1808), 2 Taunt. 
405, n. ; ContAabU v. NcAU (1810), 2 Taunt. 403 ; Moxon v. Atkins (1812), 3 
Camp. 200. 
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future cases ( j). At any rate, if there be anything in the policy 
to indicate that it was intended to cover goods loaded at some place 
other than the terminus a quoj effect will be given to that inten- 
tion (k ) ; and in particular when it appears from the policy that the 
parties contemplated loading and unloading, bartering or trading 
with goods at any intermediate ports or places in the course of the 
insured voyage, the policy will attach not only on goods loaded at 
the terminus a quo, but also on those loaded at any of the ports or 
places where the ship is empowered to touch and trade under the 
terms of the policy (Z). 

761. A policy on goods at and from a foreign port for the home- 
ward voyage protects only the homeward cargo, and protects it 
only from the time when such cargo is wdiolly or partially loaded 
on board at the foreign port(m). 

In a policy on a voyage during which goods are intended to be 
loaded and bartered at different places, there is commonly a clause, 
“outward cargo is to be considered homeward interest twenty -four 
hours after arrival at first place of trade.** The effect of this clause 
is that the policy will simultaneously cover the original and the 
new cargoes on board, but not any goods which are on land and are 
not shipped goods (n). 

762. According to the common clause in English policies, the 
risk on goods continues during the voyage to the port of discharge 
“ until the same be there discharged and safely landed.** 

The port of discharge is either the particular port which is named 
in the policy for that purpose, or that which, by reason of the 
terms of the policy or the usage of trade, is inferred to be intended 
by the parties. Sometimes the place named in the policy as the 
place of discharge is a district containing several ports. In such 
case the policy will, generally speaking, protect the outward cargo 
until the whole of it has been or, in the usual course of trade, ought 
to have been safely landed at that port in the district which, for 
the aforesaid reasons, is taken to be the ultimate port of discharge 
contemplated by the parties (o). 


(>) Carr v. Mordefiore (1864), 6 B. & S. 408, 430, Ex. Ch. If the goods, though 
originally loaded elsewhere, are wholly, or in part, first landed and then reloaded 
at the terminuB a quo of the yoyage, tms is a sufficient loading on board the ship 
at that port to make the policy attach {Carr 'r. MorUefiore, supra; Nonnen v. 
Reid, Nonnen v. Keltlewell (1812), 16 East, 176, applied in the above cose). 

(k) Bell V. Hobson (1812), 16 East, 240 ; Joyce v. Realm Insurance Co. (1872), 
L. B. 7 Q. B. 680. 

(2) Gladstone v. Clay (1813), 1 M. & S. 418 ; Violett v. AllnuU (1811), 3 Taunt. 
419; Orard v. Delacour (1806), 1 Taunt. 466; Grant v. Paxton (1809), 1 Taunt. 
4|i|; Barclay v. Stirling (18f6), 6 M. & S. 6; Lecdhly y. Hunter (1831), 7 Bing. 
6f^Ex. Ch. (a loading case on the subject). 

(m) Forbes y. Cowie (ISOS), 1 Camp, 620; Forbes v. Aspindll (1811), 13 East, 
323 (homeward freight ) ; Rickman y. Garstairs (1833), 6 B. & Ad. 661. 

(n) Tobin y. Harjord (1864), 17 0. B. (N. 3.) 628, Ex. Oh.; Joyce v. Realm 
Insurance Co., supra; compare Harrison y. Ellis (1867), 7 E. & B. 466. 

(o) Barrass y. London Assurance (1782), 1 Park on Marine Insurance, 8th ed., 
p. 74; Leigk v. Mcdher (1796), 1 Park on Marine Insurance, 8th ed., p. 74; 
Richardson y. London Assurance Co. (1814), 4 Camp. 94 ; compare Oliverson y, 
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763. The goods are “ discharged and safely landed *' within the 
meaning of the above clause when they are landed in the customary 
manner ( p). They are landed in the customary manner if delivered 
on shore at the ordinary quays, wharves, or customary landing 
places within the limits of the port of discharge (q). 

It is frequently necessary on account of the shallowness of the 
water to employ smaller craft, such as lighters or shallops, or some- 
times men, to carry the goods from the ship to the shore. When 
this is dono in the manner usual at the port of discharge, the under- 
writers are liable for any loss which may happen to the goods in 
the course of their being so carried (;•)• 

764. Sometimes the consignee himself takes possession of the 
goods by receiving them out of the sliip into his own lighters. In 
such case the goods are not protected by the ordinary clause of 
the policy during their carriage in the lighters (.s'), unless, at least, 
it is customary at the port of discharge for the consignee to send his 
own lighters for landing his goods (t). But where (as is very usual) 
the policy contains the clause including risk of craft to and from 
the ship,” the goods are protected when carried in the consignee’s 
own lighters, whether such custom prev.iils or not, since otherwise 
no effect would be given to those words (^). 

765. Whenever tlio goods are safely landed in the ordinary 
course of business at the port of dosti nation, the risk ends, though 
they have never been delivered into the hands of the conbignees (6). 
And even wliero, as is often the case, the policy contains the clause 

Tlru/htinan (181(5), 8 Q. B. 781 ; and soo firoivn v. Viyne (1810), 12 Eitst, 283 
(policy on ship). 

(p) Marine Insuranoo Act, 1900 (0 Edw. 7, c. 41), Sched. T., r. 6. See further 
as to this rule, infra. If noi m> Iniidcd the risk censes {ibid.). 

(7) Ili/de V. Trent and Mermf Nunijution (Jo. (I79.i), 6 I'orm Hep, .389, 395, 
397, 400 ; Bourne v. Oat/ife (1841), 3 M.ui. & Q. C13, Ex. t'h. ; (1811), 7 Man. & O. 
850, H. L. 

(r) Bff/i/ V. BoynJ-Exihanf/e Ja9Hr«ncf> Co. (1767), I Burr. 341, per Lord 
Mansktklu, at pp. 348, 319, citing 'L'vrneij v. Elhermyton (1743); Lane v. 
Nil on (18(50), L. R. 1 0. P. 412; Ifuclcer v. London Asamance Co. fl7S(), 2 
Bos. Si 1\ 432, 11. ; Ifni nj v. Royal Eahanye, Aaanranre Co. (1801), 2 Bo.s. « 1' 4.30 ; 
Malthie V. Bolia (1802), 3 Bos. & P. 23 ; Btewart v. Bell (1821), 5 B. & Aid. 238. 

(a) Sparroio v. Caruthera (174.'’), 2 Stra. 1230; Hurry v. Roynl Erchamfa 
Aaaurance Co., aujva ; Sirony y. Nafal/y (180:^, I Bos. & P. (n. ii.) 10; Iloulder 
V. Merchanta Marine Insurance Co. (1886), 17 Q. B. D. 354, 366. 0. A. 

(<) Paul y. Jnaurance Co. of North America (1899), 16 T. L. B. 6.34. There is 
a dtitum,ot the Court of Appeal in Jloukler v. flferchanta Marine Insurance Co., 
supra, that by taking delivery short of the shore the consignee determines the 
lisk insured, because he waives the landing and himself terminates the risk by 
so doing. Tliis is an obiter dictum, and the editors of Arnould on Marine Insur- 
ance, in s. 4.58, are, it is submitted, right in saying that the real question, at 
any rate in the ubseiico of the " nsk of craft '* clause, is whether the goods ImIvq 
been landed in the customary manner at the port of discharge. ^ ' 

(a) Paul V. Insurance Co. of North America, supra. 

{b) Brmvn v. Carstairs (1811), 3 Camp. 161 ; Marten v. Nippon Sea and Land 
Insurance Co., JM, (1898), 3 Cora. Cas. 161; Harrison v. Ellia (1851), 7 E. & B. 
405 ; Australian Agricultural Co. y. Saunders (1875), L. R. 10 0. P. 608, Ex. Ch. 
(but not if the landing is in the usual course of the voyage) ; Pelly y. Rm/aU 
Exchange Aaaurance Co., supra I Brough y. Whitmore (1791), 4 Term Rep. 
200 . 
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autil safely delivered to consignees/' the placing of the goods in Biot. lo. 
a customs warehouse is a safe delivery within the meaning of the Commence- 
clause (c). ment, 

DnratioDi 

766. The goods must be landed not only in the customary and Area 
manner, but also within a reasonable time after their arrival at the of Bisk, 
port of discharge (d), the extent of such reaspnable time depending „ r — 
upon the nature and usages of the trade on which the ship is 
engaged, the object of the adventure, and the circumstances existing within a 

at the port of discharge (e). tSS***'^^^* 

767. When a policy gives express leave to tranship, the goods Goods covered 
remain covered by the policy both in the course of transhipment dunugaud 
and when on bocyd the vessel into which they are transhipped (/). shipmVntl" 

But whore, in the absence of such express leave, under a But not if 
policy providing for “all risk of craft until the goods are discharged transhipped 
and safely lauded," the goods are put into lighters at the port of into vessels 
destination, not for the purpose of being landed, but for tranship- 
ment into vessels bound for another port, the loss of the goods 
when in such ligliters is not covered by the policy, for such 
transhipment in fact amounts to the abandonment of the insured* 
voyage (ff). 

On the other hand, although the policy contains no such express TrauRhipment 
licence to tranship, the goods will nevertheless remain covered, 
if transhipment becomes necessary by reason of a peril insured p^unsured. 
against. Whore, by a peril insured against, the voyage is interrupted 
at an intermediate port or place, under such circumstances as, 
apart from any special stipulation in the contract of affreightment, 
to justify the master in landing and reshipping the goods or other 
moveables, or in transhipping them, and sending them on to their 
destination, the liability of tbo insurer continues, notwithstanding 
the landing or transhipment (/<)• 

By the insertion of express words in a marine policy its pro- Protection 
tection may be prolonged after the landing oi the goods and during jliinng land 
their subsequent transport overland (i). 


(c) Marten v. Nippon Ben and Land Insurance Co., Ltd. (ISOS), 3 Com. Ons. 
101. See, also, as to the btill more exteusive wurehonso to warehouro ” cliiiif)0, 
p. 384, ante. 

(d) Marine Insurance Act, 1906 (6 Bdw. 7, c. 41), Pchod. I., r. fi. Soo 
Parkinson v. Collier (1797), 2 Park on Mniino Insuinnco, Sth od., p. G53 (as to 
Afncan barter trade) ; Noble v. Kennon.ay (1780), 2 J)oug. (K. B.) 610 

(«) See title Custom and Usages, Vol. X., ]»i>. 274 et ha/., 290 et seq. 

(/) Tierney v. lWierin(jlvn{\143), I Burr, 318, 349 (theie cited by Lord Mans- 
field); Olnerson v. Biiyhtman (1840), 8 Q. B. 781; Hold v. Rotheram {\9i-iG), 
8 Q. B. 781, 797 ; Neale and WiHinson v. Rose (1898), 3 Com. (’as. 230 ; compsire 
Australian Agi icultiiral Co. v. Saunders (1875), L. R 10 C. P. 668, 676. Kx Ch. 

{p) Iloulder V. Merchants Mai me Insurance Co. (1886), 17 Q. B. D- 364, _0. A. 
It u submitted that the true ground nl decision in that case is that stated in tk© 
text; see Bold v. Rotheram, supra, at p. SOS. 

(A) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), 9. 59. Seo also Plantamow v. 
Staples (1781), 1 Term liep. 611, u.; Rohl v. Rutheram, supra, at p. 808; De 
Quadra v. Swann (1864), 10 C. B. (n. s.) 772. 

(f) Rodocanachi V. Elliott (1873), L. R. 8 C. P. 649; Bmoii, Israel (C* Co. v. 
Sedgwick, [1893] 1 Q. B. 303, C. A. In Wim/ate v. Foster (1878), 3 Q. B. D. 
582, 0. A., where a policy coutainetl a special clause to protect certain pumps 
used in salvage operations, an attempt was made to apply this doctriuo to their 
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(ii.) Commencement and Duration of Rielc on Ship. 

768 . Where the eubject-matter is insured from *’ a particular 
place the risk does not attach until the ship starts on the voyage 
insured (j). The ship is not deemed to have started on the voyage 
until she has, being in a state of complete preparation for the 
insured voyage, quitt^ her moorings and broken ground {k). 

760 . When a ship is insured “ at and from ” (2) a particular 
place, and she is at that place in good safety when the contract is 
concluded, the risk attaches immediately. If she be not at that 
place when the contract is concluded, the risk attaches as soon as 
she arrives there in good safety, and, unless the policy otherwise 
provides, it is immaterial that she is covered by another policy for 
a specified time after arrival (m). 

The ship is deemed to be in good safety, although seriously 
damaged, if she be in such a condition as to enable her to lie at the 
terminus a quo in reasonable security till she is properly repaired 
and equipped for her insured voyage (n). 


transit to a xwrt of rehige not provided for by tho policy, but it was held that this 
formed no part of the insured voyage; and, as w 11 bo shown later (see p. 395, 
poet), the risk is always put an end to by uiiexcusci deviation or by abandonment 
of the voyage insured. As to the eifoct of transferring the property in the goods 
before the loss and without assigning the policy, see lonidee v. Harford (18691, 
29 L. J. (bx.) 39 ; North of Enqland Oil-cuke Co, v. Archangel Ineurance Co. (1876), 
L. B. 10 Q. B. 249 ; and p. 360, aide. 

( f. Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Schod. T., r. 2. 

(jfc) As to what constitutes a starting or sailing on the insured voyage, see 
Pittcwew V. Pnnj/Ze (1832), 3 B. & Ad. 614 ; CuvLrane v. Fisher (1836), 1 Or. M. & R, 
809, Ex. Oh. ; Hunting Son v. I)ouHon {lSd5), 1 Oom. Gas. 120; Sea Insurance 
Co. V. Blogg, [1898] 2 B. 398, 0. A., and p. 419, post. 

{1) As to insurances **at,” and **only against harbour risks,” see note(n), 
p. 392, post, 

(nil Marine Insurance Act, 1906 (C Edw. 7, c. 41), Sched. L, r. 3 (a), (bl, 
which is in accordance with Haiighton v. Empire Marine Insurance Go. (1866), 
Tj. 11. 1 Exch. 206. But where the vessel is covered by successive policies with 
the same underwriter it may be held that the later was intended to attach in 
substitution for the earlier ( Onion Marine Ineurance Co. v. Martin (1866), 35 L. J. 
(0. P.) 1811. 

(n) Forbes v. Wilson ( 1800), 1 Park on Marino Insurance, 8th ed . , p. 472 ; A ' nen 
V. Woodman (1810), 3 Taunt. 299. B. 3, like the other rules in Sched. I., to 
the Marine IiiBuranco Act, 1906 (6 Edw. 7, c. 41), is applicable to Uoyd's policy 
sot out in the Schedule {iltd.), and this contains the clause '* lost or not lost.” 
Nevertheless, it seems probable from ss. 6 and 30 {ibid.) that under a policy 
“ at and from,” ...” lost or not lost,” the risk attaches as from the earliest 
time when the ship was in the tefiminue a quo in good safety. See the disoussion 
on this point in Aruould on h'lariue Insurance, s. 476. 

In Bdl y. Bell (18l0), 2 Onmp. 476, there was a policy on ship ” at and from 
Bira to the United Biagdom.’^ The ship arrived at luga on 28Ui May, 1809; 
and, pursuant to a recent order of the Russian Government, her papers were 
sent to St Petersburg to be examined before her cargo was unloaded. On 
9th August ship and car^ were put under sequestration, and on 4th December 
they were seizM and sold under a sentence of condemnation for want of proper 
doctunents, tbe cargo being still undischarged. Lord Ellenbobottgh, O.J., ruled 
that the policy attached because the ship was in physical safety from the perilH 
insured against, although not free from politioal danger. It will be seen (see 
p. 390, po^) that in order to discharge an underwriter on a ship insured until 
” moored twenty-four hours in good safety ” she must be not only in phynoal 
safety, but also in politioal safety, in so for that the underwriter remains liable 
if she has been laid under an embargo, or ii steps have been taken to seize her 
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The application, however, of this rule, which determines only the 
primdf^e meaning of the clause ** at and from,” may bo excluded 
or modified by the terms of the policy construed by the light of the 
surrounding circumstances (o). 

770. Where the ship is insured by a voyage policy “at and 
from ” or “ from ” a particular place, it is mob necessary that she 
should be at that place when the contract is concluded (p), but 
there is an implied condition that the adventure shall be commenced 
within a reasonable time, and that if the adventure be not so 
commenced the insurer may avoid the insurance. This implied 
condition, however, may be negatived by showing that the delay 
was caused by circumstances known to the insurer before the 
contract was concluded, or by showing that he waived the 
condition (q). 

The question arises by what tost a reasonable time is to be 
determined. Before the passing (?•) of the Act (s) it had been decided 
that the contract was voidable if the delay in arriving at tho port 
where the insured risk was to commence was such as materially to 
alter tho risk, for instance to change a summer ribk into a winter' 
risk, and this although the delay was occasioned by perils of the 
seas or other unavoidable causes (t). 

It has still to be decided whether this remains the test under the 
Act, or whether the policy is only avoided by any delay which could 
be prevented by reasonable care and skill (u) ; but, in any case, when 
tho policy has once attached by the ship’s arrival at the port whore 
tho insured risk is to commence, a detention there for a reasonable 
time for the purpose of the insured adventure is allowed, and 
whether the time is reasonable is a question of fact to be determined 
by the state of things existing in the port (?5). 

sotLatshe is no loTi|;or in the ^sd«Bsjion and contiolof hor owner (see cases cited 
in note ( /) p. 391, post) ; and it soozns somewhat doubtful whether under r. 3 in 
the Schedule to the Marino Insurance Act, 1906 (6 Edw. 7, c. 41), the policy 
attaches at a time when, though the ship is in ])hysical safety, tho assured is by 
tho act of a political authority deprived of ]>o&.'^Rsion or control of her. 

fo) Hunting dr v. Boulton (1395), 1 Com. Oas. 120, 122. 

(p) See the text, supra. 

Iq) Maiine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 42 ; this provision settles 
one of the points left undecided in Be Wolf v. AicJiangel Insurance Ct>. (1S74), 
L. B. 9Q.B. 451. 

i r) 21st December, 1906. 

«) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). 

<) Hull V. Cooper (1811), 14 East, 479; Be Wolf v. Archangel Insurance 
Co., supra; Maritime Insurance Co. v. Stearns, [1901] 2 K. B. 912. 

(u) This question is discussed in Arnould ou Marino lusui'auce, s. 480, where 
the editors express an opinion that the test of reasonable time, as used in the 
above-mentioned rule, is whether the risk has been materially altered. But it 
is to be observed that, by 1;he Marine Insurance Act, 1906 (6 Edw. 7, c. 411, 

8. 86, the question what is a reasonable time is a question of fact (as to whion 
see Lord Watson’s judgment in J/ick v. Raymond and Reid, [1893] A. 0. 22, 
32), and further, that reasonable time is in no other part of the Act made to 
depend upon the risk being materially altcied. On the other hand, the Marine 
Insurance Act, 1906 (6 Edw. 7, c. 41), s. 42 (2), does seem to support to some 
extent the view put forward by the editors of Arnould on Marine Insurance. 

(v) Camden v. Cowley (1763), 1 Wm. Bl. 417 ; Cruideshank v. Janaon (1810), 3 
Taunt. 301 ; Warre v. Miller (1825), 4 B. & 0. 538; Brown v. TayUur (1835), 

4 Ad. & El. 241 ; Rains v. (1808), 9 East, 195; PhUUps v. Irving (1844), 
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771 When the terminus “ at and from ” which the voyage is 
to commence is a port named in the policy, the name is, as a 
general rule, presumed to mean that place which in the ordinary 
commercial sense is considered the port, and not to extend to all 
the dilTerent places it may comprise for purposes of revenue, or 
which may be included in the technical legal meaning of the word 
“port” (a). 

Where the policy is “ at and from ” an island or other district 
containing several ports, the risk on ship commences as soon as the 
ship has arrived in good safety at the first port at which she touches 
on the island, for the purpose of discharging her outward cargo. 
Thus a ship insured for a homeward voyage “ at and from ” any of 
the West India Islands is protected by the word “ at ” in going from 
port to port of the island (6). 

772. The general rules as to when policies attach, like all other 
rules of coiisiiuction, ar3 subject to be modified by the usage of 
particular trades (c). 

773. In Lloyd’s policy and in all common voyage policies the 
risk on ship is expressed to contiimo “ until she hath moored at 
anchor twenty four hours in good safety ”(d), and the ship is not 
deemed to have been moored for twenty . our liours in good safety 
unless she has been moored for that space of time under the three 
following conditions ; — 

(1) In such a state of physical safety that she can keep afloat 


7 Man. & Q. 320, 328 : it soeins th.ah delny in executing rcpaii s at the port will 
not put an end to the risk unlosa lh<‘ <lol:iy is such as to amount to an abandon- 
ment of the insured adventure {CIntty v. Mmjn (1742), 2 Atk. doO. per Lord 
IlAKDWfCKE, L.C/. ; (Jraut v. King (1802) 4 Ksp. 175 ; Smith v. Surrvfgc (1801), 
4 Esp. 25). See also Palmer y. Marshall (1832), 8 Bing. 317; and Palmer y. 
Ftunivg (1833), 9 Bing. 4G0, jTer Pauk, J., at p. 462 (where the delay discharged 
the underwriters). 

(a) (lovatah/e v. Noble (1810), 2 Taunt. 403 ; Payne v. Hutchinson (1808), 2 
Taunt. 405, n. ; Urofwn y, Taykur (1835), 4 Ad. & El. 241 ; Ktngston-ufxm-IIull 
Bttck Co. y. lirowne (1831), 2 B. & Ad, 43 ; Stockton and Darh'uylon Rail. Co. v, 
Barrett (1844), 7 Man. & O. 870, H. L. ; Fan Baggeu y. Baioes (1854\ 9 Exch. 
623; Saifing-s/iip ** Oarnton" Go. y. Hickie (1885), 16 Q. B I). 680, 0. A.; 
Hunter y. Northern Marine Insurance Co. (1888), i3 App. CJus. 717, 722, 726, 
733; see also Kingston y. Kmbbe {IBOH), 1 Camp. 608, n. ; Cot-keg y, Atkinson 
(1819), 2 B. & Aid. 460; De Longnemere y. Firemen Insurance Uo. (1813), 10 
Johnson’s Reports (New York), 125 ; Sea Insurance Co. of Scotland y. Gauin 
(1830), 4 Bli. (N. 8.) 578, JI. L. ; Maritime Insurance Co., Ltd. y. AUanza 
Insurance Co. of Santander, 2 K. B. 660; compare v. Harrison 

(1854), 9 Exch. 444. 

(5) CarAdai v. Cowley (1763), 1 Wm. Bl. 417; Warre y. Miller (1826), 4 
B. & C. 638 j seealsd S.S.Ky nance Co., Ltd. y. Young (1911), 27 T. L.B. 306. 

(r) Thus, in the Newfoundland trade, owing to the well-known practice of 
making Gshing expeditions or intermediate trading voyages after the ship’s 
first arrival oil the coast of Newfoundland, the risk under policies fur the home- 
waid voyage, though exprosseni to be “at and from" any_ port or ports in 
Newfoundland, was held not to attach npo.i the ships on their first arrival out, 
but only from their beginning to prepare for the homeward voyage ( Vallance v. 
Dewar (1808), 1 Camp. 503). See, generally, title Custom and Usages, VoL X., 
pp. 274 et seq., 290 et seq. As to what is meant by tho words “ preparing for 
the ship’s voyage ’’ in a clause describing tlie commencement of the risk, see 
Lambert v. I.vHard (1814), 6 Taunt. 480, 4K6. 

(d) As to the terminal ion of the riok by deviation, delay, and abandonment 
of the voyage, see p. 396, 
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while the cargo is being unloaded. This condition is not satisfied 
when the vessel arrives as a mere wreck and is in a sinking state 
when she is moored, but it is satisfied if she arrives at the Quinary 
place of discharge, and, though seriously damaged, is able there to 
keep afioat, and is kept afioat more than twenty-four hours after 
being so moored (e). 

(2) Tlie ship must have been for the twenty-four hours in a state 
of political safety. This condition, therefore, is not satisfied if she 
has been laid under an embargo, or if steps have been taken to 
seize her so that she is no longer in the possession and control of 
her owners (/). 

(8) She must have been moored for more than twenty-four hours 
in such circumstances that she has an opportunity of unloading and 
discharging at the place where she in fact intends to discharge. 
This condition, for instance, is not satisfied, if she has been ordered 
into quarantine during the twenty-four hours (g). 

If, however, the ship be moored in such a place and in such 
circumstances that she has only to wait till her turn for unloading 
comes without again unmooring, this is held to be a mooring in* 
good safety (/i). 

774. The risk, however, may be prolonged for a period of time 
beyond the termination of the insured voyage by express stipula- 
tions in the policy (i), or by usage annexing incidents to the 
contract (!*)• In the former case effect will, in the absence of some 
reason to the contrary, be given to the printed “ twenty-four hours” 
clause by making the period contained in the express stipulation 
run from the expiration of twenty-four hours after the ship has 
moored at anchor (Z). 


(e) Shawe v. Felton (ISOl), 2 East, 109 ; Lidgetty. Secretan (1870), L. B. 6 0. P. 
190, 198, 199, 200. 

(/) Mtneit y. Judeieon (1794), Peake, 277; Horntyer v. Lushington (1812), 
16 Eapt, 4(3, 47; and ste Locicyer v. (jjffhy (1786), 1 Term Eep. 262. It seems 
clear that mere liability to seizure is not inconRistent with ** good safety.*’ See 
LotKyer v. OjS^ley, euj/r a, per "Willeb, J., at p. 261; Lidgeit v. Secretan, eupra, 
per cur., at p. 199. 

(y) Samuel v. Iloyal Exchange Aesurance Co. (1828), 8 B. & 0. 119 ; Whittoell 
V. Jiarriaon (1848), 2 Kxuh. 127 ; Lxndaay v. Janavn (1869), 4 H. &N. 699 ; Stone 
V. Marine Insurance Co., Ocean Ltd., of Ovthmhvrg (1876), 1 Ex. D. 81. If the 
twenty-foui' hours be struck out of the policy the risk will cease as soon as 
she is at her moorings in safety {ihni., at p. 86) ; compare Corrfoot v. Royal 
Exchange Assurance Corf oration, ^904] 1 K. B. 40, 0. A. 

(^) Avgei stein v. Bell (1796), 1 Park on Marine In.surance, 8th cd., p. 64. 

Such stipulations have been consideied in Mercantile Maiine Insurance Co, 
V. Tithenngton (1864), 6 B. & 6. 705 ; Gambles y. Ocean Marine Insurance Co, 
of Bombay (1876), 1 Ex. D. 141, 0. A ; Hunter v. Northern Marine Insurance 
Co, (1887), 14 B. ((Dt. of Sess.) 644; Cornjoot v. Royal Exchange Assurance 
Corporation, supra. 

{k) Preston y. Greenwood (1784), 4 Doug. (k. b.) 28 ; Pelly y. Royal-Exchange 
Assurance Co. (1767), 1 Burr. 341 ; Brough v. Whitmore (1791), 4 Term Rep. 
206 ; and see p. 844, ante. 

(Z) Mercantile Marine Insurance Co, v. Titherington, supra. This question 
was left open in Lidgeit v. Secretan, eupra, at p. 190, 199; but no doubt 
was thrown upon the former case. The days of the^ extended period are 
reckoned as periods of twenty-four hours from the teimination of the voyaM 
risk {Com/oot y. Royal Exchange Assurance Corporation^ eupra^ where the 
twenty-four home clause was struck out). 
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Where the ship is insured to an island or other district oom- 
prising several ports, the risk will continue until the ship has 
moored twenty-four hours in good safety at the port at which she 
was intended to unload and at which the master actually breaks 
bulk for the purpose of unloading the whole or the greater part of 
her cargo (m). 

A policy on ship to 'ports in a specified country or district may, 
however, be so worded that the risk does not end even at the last 
port of discharge; for instance, the insurance may be to any 
** port or ports on the west coast of South America and for thirty 
days after arrival in final port however employed.” In such case 
the last two words will prevent the other words, “ port or ports,” 
“final port,” from being limited to ports of discharge (n). 

(iii.) Commencement and Duration of liiak on Fi eight. 

775. In order to recover on a policy on freight, the assured 
must not only have an insurable interest at the time of the loss, 
but the policy must be so worded as to make the risk attacli before 
the loss. Thus where a policy which is effected on freight “ at and 
from ” a certain port of loading also contains a clause that the 
freight is to be covered “ from the time of the engagement of the 
goods,” the assured has an insurable interest as soon as the goods 
are engaged, but he cannot recover for a loss of freight due to the 
loss of the ship, if such loss occurs before she has reached the port 
of loading (p). 

When freight, other than chartered freight, is payable without 
special conditions and is insured “ at and from ” a particular place, 
the risk attaches pro rata as the goods or merchandise are 


(m) Camden v. Cowley (1763), 1 Win. Bl. 417 ; Darrase v. London Aesurance 
(i782), 1 Park on Munne Insurance, 8th od., p. 74; Leigh v. Mather (1795), 1 
Park on Marine Insurance, 8th cd., p. 74 ; Inglia v. Vaux (1813), 3 Camp. 437 ; 
Moore y. Taylor (1834), 1 Ad. & Kl. 25 ; and see note (1), p. 391, aide. Some- 
times the ship is insured to her ** port of discharge ” or her " port or ports of 
discharge” or to her final ”port of discharge or destination.” As to the 
meaning which has been given to these words, soe Claaon v. Simmonds (1742), 
6 Term Hep. 633; Moffat v. Ward (1784), 4 Doug. (k. b.) 29, n. ; rr^ston 
y. Greenwood 0784), 4 Doug. (k. b.) 28, 33 ; Moore y. Taylor^ aupra. The words 
” last port of disoharge ” have been held to mean the last practioahlo friendly 
port of discharge {Srowne v. Vigne (1810), 12 East, 283, per Bayley, J., at 
p. 288), because a hostile port co^d not have been in the contemplation of the 
parties at the time the policy was effected {Neilaon y. De Lacour (1798), 2 
Esp. 619). 

(n) Crocker v. Sturge, [1897] 1 Q. B. 330; Spalding v. OocAer (1897), 2 Com. 
Oas. 189; and see Crocker -r. General Insurance Co.y Ltd.^ of Tneate (1897), 3 
Com. Cas. 22, 0. A. Sometimes the insurance is only ” at ” a place, and some- 
times only against harbour risks. As to when the risk terminates in such 
insurance, see Maritime Insurance Co., Ltd. y. Alianza Insurance Co. of 
Santander, [1907] 2 K. B. 660; Hunting A Son v. lioulton (1895), 1 Com. Oas. 
120; S.8. Kynanee Co., Ltd. y. Young (1911), 27 T. L. B. 306. SMps are also 
sometimes insured against fire when in dock or when in river with' liberty to 
go into a dry dock, or sometimes in harbour while securely moored. As 

to when the risk in such cases terminates, see v. Weatmore (1607), 6 Esp. 

109; Pearaon v. Commercial Union Aaaurance Co. (1876), 1 App. Cas. 498; 
Grant v. ASltna Insurance Co. (1662), 16 Moo. P. 0. C. 616. 

(o) The Copemicua, [1896] P. 237, O.A. ; compare fon^ y, Heptune Marino 
Inauranre Co. (1872), L. B. 7 Q. B. 702. 
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ebipped, provided that if there be cargo in readiness which belongs Skot. lo. 
to the shipowner, or which some other person has contracted with CommenoS' 
him to ship, the risk attaches as soon as the ship is ready to receive >oent, 
such cargo (v). Dnra^n, 

In order, therefore, that the policy may cover freight on goods 

not shipped two conditions must be fulfilled Jbefore or at the time ' 

of the loss : (1) the goods must belong to the shipowner or there Coyer on 
must be a binding contract with some other person to ship thorn ; 5,®“ 

(2) the goods must be in readiness to be shipped and the ship shipped, 
must be also ready to receive them. Esscntiaie. 

As regards the first condition, this rule is in accordance with 
decided cases (q). 

As regards the^ second condition, this rule, if interpreted accord- 
ing to iiho ordinary meaning of the words, overrules certain 
cases (r) which decided that, although the ship be not ready to 
receive the goods, the policy will nevertheless cover the freight 
in respect of these, if there be a binding contract for the shipment 
of them. 

It has to be seen whether the English courts, in order to make* 
the rule accord with the decided cases, will think it right to give a 
very strained interpretation to the word “ ready,” by holding that 
the goods are ready to be shipped and the ship is ready to receive 
them, if, but for the perils insured against, the goods would in the 
ordinary course of things have been shipped on board the vessel. 

776. Where the interest insured is chartered freight, that is to insurable 
say, freight to be paid to the shipowner by the terms of a charter- ^ 
party for the use of his ship or part of it on a voyage therein mencement 
described, there is an insurable interest in the freight at the time of nsk on 
of the inception of the voyage so described. Thus, where by the 
terms of the charterparty the ship is to proceed from A. to B. and at 
B. to take a cargo for C., there is an insurable interest in the freight 
of this cargo as soon as the ship breaks ground at A. to proceed 
to B. (8). 

fp) Marine Insurance Act, 1906 (C Edw, 7, c. 41), Sched. L, r. 3 (d). 

(3) The principal cases on this subject are Montyomery v. Eyytvqton (1739), 3 
Term Eep. 362 (which virtually overruled the decision of Lee, J., in Tonye v. 

Waiti (1^6), 2 Stra. 1261); Flint v. FUmyny (1830), 1 B. & Ad. 45 ; Forba v. 

Agnail (1811), 13 East, 323; Patrick ▼. Fames (1813), 3 Camp. 441. 

fr) These cases are Pat/ce v. Hebson (1820), cited in Triwott v. Christie (1820), 

2 Brod. & Bing. 320 at p. 326 ; Truscott v. Christie (1820), 2 Brod. & Bing. 320 ; 

Wdrre v. Miller (1825), 4 B. & C. 638; De Vaux v. P Anson (1839), 5 Bing. 

(w. 0.) 619; Flint r. Flemyny, supra. For instance, in Truscott v. Christie, 
supra, at the time of the loss, the vessel was being altered to make her able 
to accommodate two hundred invalids. The alterations were not completod at 
the time of tho loss, yet the court helcl that the assured could recover on a 
policy on the passage money. Again, in De Vaux v. J* Anson, supra, although 
the ship was at the time of the loss in dry dock and not in the place where she 
was to receive her oarTO, yet the assured recovered under a policy on freight. 

It is, on the other hand, to be observed that the rule in question is in accordance 
wi^ the dktim of Lord Ellenbobough, O.J., in Forbes v. Agnail, supra, 
atp. 331, and with the ruling^of Lord Lyndhurbt, O.B., in WiUiamson v. Innes 
(1831), 8 Bing. 81, n. ; Lord Ellenborough’s dictum, however, was not neoes- 
eary for the decision of the case, and Lord Lyephubbt’b ruling was only a 
ruling at Nisi Prius. 

is) Thonvoson v. Taylor (1796), 6 Term Bep.478; SomcaitU v. 8uart (1806), 7 
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In fihorfc, there is an insurable interest in chartered freight as 
soon as the ship commences the voyage which she must make in 
order to acquire an inchoate right to the chartered freight (t). 

777. Whether the policy has at the time of the loss attached on 
the insurable interest in freight depends upon the terms of the 
policy. When the policy is on chartered freight and the insurance 
IS *' at and from *' a particular place, and the ship is at that place 
in good safety when the contract is concluded, the risk attaches 
immediately ; if she is not there when the contract is concluded, 
the risk attaches as soon as she arrives there in good safety (a). 

An insurance on freight “ at and from a place does not cover 
the freight on a voyage terminating at that place, for that freight 
is not at risk on the voyage described in the policy. Thus when 
freight was insured at and from Riga to the United Kingdom and 
the ship was captured at Riga, it was held that the policy did not 
cover the freight on the outward voyage to Riga (i!>). 

In policies on chartered freight the commencement of the risk 


East, 400; Atty v. Lindo (1R05), 1 Bos. & P. (n. r.) 236; MarJtenzie v. Sh&lden 
(1810), 2 Gamp. 431 ; Davidaonv. IVtUaamf (1813), 1 M. & S. 313 ; Foley v. United 
Fire etc. Ineutance Co. (1870), L. B. 6 0. P. l<-5, Ex. Ch. ; Itankin y. Potter 
(1873), L. B. 6 IJ. L. 83. 

(t) See cases cited iu iiote(s), p. 393, ante, and Barber y. Flerntny (18G0), L. E. 6 
Q. 13. 59, where Blackhuun, J., at p. 71, refers to Phillips, L.iw of Insurance, 
ss. 328, 335, and says ; When a shipowner has got a contract with another p(>rson 
under which ho will earn fi eight, and has taken stops and incurred expense on the 
voyage towards earning it, then his interest ceases to be a contingent thing, but 
hticomos an inchoate intoicfet, and is an interest which, if afterwards destioyed 
by one of the penis insured against, is lust unci ought to bo paid for by the 
underwriters,’’ because, as ho adds in Barber v. Flcr/itng, euyra, at p. 73, tho 
interest “is no longer spcculativo,” but the ussured has actually begun to do 
something which makes tho inchoate interest attach and makes it a real thing. 

J a) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), Sched. I,, r. 3 (c). This 
o muHt of ooui-po be re.id subject to r. 1 (ibid.) (see note (n), p. 368, and 
p. 388, ante), and subject also to any conditions precedent to the liability of the 
underwriter, such as the seaworthiness of tho ship etc. The following are 
illustrations of its oiioration. In Rnnicin y. Potter ^ eupra, it was agreed by 
charterpaity that tho “Sir William Eyre,” then on a voyage from the Clyde 
to New Zealand, should proceed to Now Zealand with a cargo for owner's 
benefit, and thence to Calcutta, and there load a cargo for Livex^ol for 
tho freighter. The owners of the ship effected a policy on nomeward chartered 
freight from Calcutta to Liverpool, r- 1 and from the Clyde to Otago, Now Zealand, 
and for thirty days in port there after arrival. At Now Zealand the vessel 
grounded, and received such damage by sea perils as to become a constructive 
total loss, and in the result she was not repaired, and the homeward freight 
was not earned. It was not disputed that there was an insurable interest in 
such freight, and the House of Loids decided that the plaintiff was entitled to 
recover under the policy for a total loss of freight, inasmuch as tho right to the 
charterod freight was destroyed by the total loss of the ship during the insured 
voyage. Again, in Barber y. Fleming, aupra, a ship lymg at Bombay was 
charged to carry a cargo of guano from Howlfind's Island to the United 
Kingdom. A policy was effected “on fi eight chartered or otherwise” at 
and from Bombay to Howland’s Island whilo there, and thence to tho United 
Kingdom. The ship sailed in ballast from Bombay to Howland's Island, and 
was lost on the voyage thither. It was held that the aesured oould recover 
under the policy for the loss of tho chartered freight. Bee also Sellar y. 
IP Vicar (1804), 1 Bos. & P. (n. r.) 23 (ship never arrived at the <er«i»n«« a 
gva of the insuj^ voyage) ; Hydamet SUamenip Co. v. Indemnity Mtdual Marim 
Aeeurance Co., [1895] 1 Q. B. 500, 0. A. 

{h) Bdl y. Bell (1810), 2 Camp. 476. 
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may be made to depend on a certain event, for instance, the loading Skot. 10. 
of the goods on board ship at a certain port or simply from the Commence- 
loading of the vessel. In such cases the risk does not attach until ment, 
the happening of the specified event (c). SSd Area 

778. Under a voyage policy on freight, unless there be some of Bisk. 


stipulation to the contrary, the risk continhes as long as the goods Ternifnation 
remain in the custody of the shipowner exposed to maritime perils, of rink on 
provided there be no unjustifiable delay in discharging them (d). freight. 

In the case of a time policy on freight, the rules relating to the 
termination of the risk are the same as those which apply to 
insurances on ships (e). 

Sub-Sect. 3. — T/ie Voyage [mured; Ohange of Voyage; Deviation and Delay. 

779. A voyage policy must specify the voyage insured, that is The Toyagc. 
to say, the voyage intended to be covered by the policy (/). It is 
however, only necessary that the place at which the voyage is to 
commence and the ])lace at which it is to end should be stated, 

L'liese places are respectively called the terminus a quo and ilje Termintua 

terminus cul quern. It is sufficient that these termini should he 

named iii the policy, because the ship, in the absence of some Terminus ad 

provision to the contrary on the face of the policy, is bound to 

proceed from one terminus of the voyage insured to the other, 

in a direct course, with all due expedition, and without trading 

at any intermediate places, except such as may be sanctioned by a 

well-established usage of trade, of which the underwriter is presumed 

to be cognisant. Thus the proper course of the insured voyage, or, 

more briefly, the “insured voyage,” is determined by the termini "The insured 

named in the policy and by the usage of the trade on which the 

sbi]) is engaged {(/). 

AYhen the place of departure is specified by the policy, and the 
ship, instead ot sailing from that place, sails from any other place, 
the risk does not attach {h) ; nor does it attach when the destination 
is specified in the policy, and the ship, instead of sailing for that 
destination, sails for another (t). 

(c) BecJcett v. West of England Marine Insurance Go. (1871), 26 L. T. 739 ; dis- 
tinguished in Ilydarnee Steamship Co, v. Indemnity Mutual Marine Aasurnnie 
Co., [1S95] 1 Q. B. 600, C. A., and criticised by Biqby, L.J., ibvl., at p. 609; 

Hopper V. Wear Marine Insurance Co. (1882), 46 L. T. 107; Jones y. Neptune 
Murine Insurance Co. (1872), L. B. 7 Q. B. 702. 

(d) Marshall on Marine Insurance, 4th ed., p. 226 ; Atty y. Lindo (1606), 1 
Bos. & P. (n. r.) 236. Advance freight paid under a charteiparty may continue 
at risk, though a stage of the adventure has been accomplished, and cargo 
carried in that stage delivered {Ellis v. La/one (1853), 8 Exch. 646, Ex. Ch.). 

( 0 ) Michael v. Gillespy (,1857), 2 0. B. (n. b.) 627. For the definitions of 
voyage policy, see p. 336, ante, and the text, infra. For the definition of time 
policy, see p. 336, ante. For the rules relating to insurances on ships, see 
pp. 381, 388 a seq., ante. 

(f) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 23. 

(^ Fox V. Blark (1767), 2 Pork on Marine Insurance, 8th ed., p. 620; Clason 
V. Simmonde (1742), 6 Term £ep. 633. As to the usage of trade, sea p. 344, 
ante. The usage must be notorious and must be observ^ generally, not merely 
occasionally {Saliehwry v. Townson (undated), 2 Park on Marine Inauranod, 

8th ed.. p. 646). 

(A) Marine Insuxanoe Act, 1906 (6 Edw. 7, 0 . 41), ■. 43. 

(•) Ibid., a. 44. In both these oases the insured voyage has never been 
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780. A departure from the proper course of the insured voyage 
may arise from what is called “ a change of voyage ” or from 
“deviation,” and it is important to note the distinction between 
these two modes of departure, because of their very different effect 
on the underwriter's liability. 

Where, after the commencement of the risk, the destination of 
the ship is voluntarily dhanged from the destination contemplated 
by the policy, there is said to be a change of voyage (k). 

Unless the policy otherwise provides, where there is a change of 
voyage, the insurer is discharged from liability as from the time of 
the change, that is to say, as from the time when the determination 
to change is manifested ; and it is immaterial that the ship may 
not in fact have left the course of voyage contemplated by the policy 
when the loss occurs (1). 

Tliero is a deviation from the voyage contemplated by the 
policy (1) where the courie of the voyage is specifically designated 
by the policy, and that course is departed from ; or (2) where the 
course of the voyage is not specifically designated by the policy, but 
the usual and customary course is departed from(m). 

The intention to deviate is immaterial ; there must be a deviation 
in fact to discharge the insurer from his liability under the 
contract (n). 

Wljere a ship, without lawful excuse, deviates from the voyage 
contemplated by the policy, the insurer is discharged from liability 
as from the time of deviation ; and it is immaterial that the ship 
may have regained her route before any loss occurs (o). 

There is an abandonment of the voyage, when a purpose of 
abandoning the original place of destination (p) for some other 
place of discharge is definitely formed, and as soon as such purpose 
is definitely formed and manifested the underwriter is ipso facto 
discharged from liability for all subsequent lobses (q). If the 

eutored upon. ]3utin tko second case, if the policy is " at and from ” the port of 
depaituro, tho risk has attached, and, looking nt the Marine Insurance Act, 
(6Edw. 7, c. 41), B. 45, it seems that the underwriter is not discharged from 
liability until tho aetermiiiiituin to change the port of destination has been 
manifested as definitely come to. If this bo so, the law might be br'eily oxfiresst^d 
by Rilling that tho ubandonment of the port of destination in all cases discharges 
the insurer from any liability from the time when the assuied shows bji'his con- 
duct that such determination has been definitely coino to. In tho Marine Insur- 
ance Act, 1906 (6 Edw. 7, c. 44), the term “ change of voyage ” is, however, con- 
fined to a change after the oommencemont of the risk {ibid., s. 45 (1) ). and this 
is in accordance with the moaning given to it by the Court of Appeal in Simon, 
Israel cfe Co. V. Sedgivick, [1S93] 1 Q. B. 303, 0. A, ; and see Tasker v. Cunninghame 
(1819), 1 Bli. 87, H. L. 

(k) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), a. 45 (1). 

(Z) Ibid., s. 45 (2). 

I to) Ibid., a. 46 (2). 

!n) Ibid., a. 46 (3) ; Thelhisaon v. Fergxisson (1780), 1 Doug. (k. B.) 361, 365. 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 46 (1). As to what are 
lawful excuses, see ibid., s. 49, and p. 400, post. These statutory provisions 
(Marine Insurance Act, 1906 (6 Edw. 7,c. 41), ss. 45,46), which embody the law 
as it stood when they came into force (Ist January, 1907), aie explained and 
illustrated in the text, infra. 

(/») Wooldridge v. Boydell (1778), 1 Doug. (K. B.) 16 ; Driscol v. Paeemors 
(1798), 1 Bos. & P. 200. 

(}) Wooldridge v. Bogdell, supra ; Way v. Modigliani (1787), 2 Term Bep. 30: 
Bottondey v. Bovill (1826), 6 B. A 0. 210. 
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resolution is formed after the commencement of the risk, the voyage 
is said to be changed (r). 

There is deviation when, without any design of abandoning the 
original destination, there is an actual departure from the course of 
the insured voyage, and in such case, whether the risk is increased 
by the deviation or not, the underwriter is discharged from liability 
for all losses occurring after such actual departure (s), but he 
remains liable for all previous losses (t). 

It is a question of fact whether a departure from the proper 
course of the insured voyage constitutes an abandonment of the 
voyage or only a deviation, the question being whether or not a 
definite resolution was formed to abandon the terminus ad quern 
named in the policy (a). 

781. In the absence of any stipulation in the policy, or any 
usage to the contrary, the ship is bound to proceed from one 
terminus of tlie voyage insured to the other in a direct course and 
without touching at any interjacent port, or pursuing any inter- 
mediate adventure (a). Notice to the underwriter of an intention to 
depart from the usual course (no liberty to do so being given by the 
policy) will not have the effect of preventing the underwriter from 
being discharged, although it may, with other circumstances, be 
evidence of his waiver of the condition not to deviate (6). 

Policies of insurance now very commonly contain a clause by 
which the underwriter agrees to hold the assured covered, in case of 
deviation, abandonment, or change of voyage, at an extra premium 
to be afterwards arranged ; and where an insurance is effected on 
the terms that an additional premium is to be arranged in a given 
event, and that event happens, but no arrangement is made, then a 
reasonable additional premium is payable (c). 


(r) Marino Insurance Act, U)0G (6 Edw. 1, c. 41), 8. 4 j (1); 'Tasker v. 
Cvnnwffhame (1819), 1 Bli. 87, 100, 102, H. L. 

(«) Hamilton v. Sheddon (1837), 3 M. & W. 49; and see cases cited iu 
note {q), p 396, ante. Intention to deviate is not sufficient {J'heUmtson v. Fergueson 
(1781), 1 Doug. (k. B.) 361 ; Kewley v. Jlyan (1794), 2 Hy Bl. 343; Foster v. 
WxlTMr (1746), 2 Stra. 1249 ; Hesdton v. Mlnutt (1813), 1 M. & S. 46, 60 ; Hare 
V. Trows (1827), 7 B. & 0. 14 ; Kingston v. Phelps {1196), cited 7 Term Hep. 165) ; 
and see Simpson Steamship Co. v. Premier Underwriting Association (1905), 
10 Com. Oas. 198 (same princmlo applied to breach of warranty in time policy). 

B Hare v. Travis^ supra ; Kingston v. Phelps, supra, 

Wooldridge v. Boyddl (1778^, 1 Doug. (K. B.) 10. See also Marsden v. 
(1803), 3 East, 672 (vessel insured to numerous ports ; it is no change of 
voyage if sbe sail for one of them only, for a voyage to all or any of the places 
namra is intended) ; and see^ oases citM in note (^, p. 396, ante, and note ( 0 ), 
supra. Where a marine policy on goods covered aland transit following a sea 
voyage, the Court of Appeal held that to determine whether the policy ever 
attached the terminus ad'qu/em of the sea voyage only must be taken into 
consideration {Simon, Israel Co. v. Sed^ivide, [1893] 1 Q. B. 303, 0. A.). 
The mere fact of taking in goods, and clearing out W a different port to that 
specified in the policy as the terminus ad quern, does not per se amount to a 
change of voyage {PlanchS v. Fleteher (1779), 1 Doug. (k. b.) 251 ; Kewley v. 
Byan, supra). 

(a) See, for example. Brown v. TayUur fl885), 4 Ad. A El. 241 ; Redman v. 
London (1813), 3 Camp. 503; sub nom. Beaman y, Lowdon (1814), 6 Taunt. 462. 
(5) ^dman v. London, eub nom. Bedman v. Lowdon, eupra. 

Mkrine Insurance Act, 1906 (6 Edw. 7, 0 . 41), s. 81 (2). This fact rendvi 
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Ill the absence of any further express licence (£?), or any usage 
authorising a deviation, the liberty to touch and stay “at any port 
or place whatsoever ” does not authorise the ship to depart from 
the direct course of her voyage from the port of departure to the 
port of destination (c). This is also generally true when there is 
even a clause giving liberty “to touch and stay at any place for all 
purposes whatever “ (/). 

The following are the principles which may be deduced from 
the cases on this subject : — 

(1) 'J'ho extent of the powers they confer on the ship is to be 
judged of, not so much by a literal and strict interpretation of the 
terms employed (such as “to call,*’ “to touch,” or “to touch and 
stay ”), as by reference to the true scope and nature of the adventure 
contemplated by the policy (/;). 

(2) However extensive the language of these clauses may be, they 
can never confer a power of visiting ports out of that which, upon 
a proper construction of the whole policy, appears to have b ien the 
course of the voyage insured, as contemplated by the parties (h ) ; 

(3) Nor can they justify the ship in visiting any port, even 
though within the local limits of the voyage insured, for any 
purpose uno )rmccted with the main object of the adventure (i). 

(4) If I he ship visits an allow'ed port for an allowed purpose, no 
trading, breaking hulk, landing or loading cargo, however alien to 
the main object of the adventure, will make the visit a deviation if 


tho subject of deviation fur less important than it wan formerly (see Hy<leral>ad 
{Detaw) Co. v. Willoughby, 2 Q. B. 530). A cbnise that a ship shall bo 

held covered in case of “ deviation or change of voyago “ at an extra premium 
has been held not to cover unrousonablo dolny befoio the commencement of 
tho iiiburod voyage {Maritime Insuranre Co. v. Stearns, [lOOl] 2 K. 13. 912); nor 
has it any operation where the risk has never attached {Simon, Israel & Co. 
V. Seiigwick, [1893] 1 Q. E. 303, 307, C. A.). The clause sometimes requires 
due notice to bo given by the assured on receipt of advice ; as to what is due 
notice, seo Menfz, Decker Co. v. Maritime Insurance Co. (1909), 16 Com. Oas. 17. 

(d) For a very extensive licence in a bill of lading, seo Hadji Ali Akhar v. 
Anglo^Arohian and Persian Steamship Co. (1906), 11 Com. Cas. 219. 

(fl) Marine Insurance Act, 1906 (6 Kdw. 7, c. 41), Sched. L, r. 6. 

(/) Jiuitomley v. Buvill (1826), 5 B. & C. 210. 

{g) See Metcalfe v. Parry (1814), 4 Camp. 123 ; Pratt v. Ashley (1847), 1 Exch. 
257, Ex. Ch. ; Bragg v. Avderson (1812), 4 Taunt. 229; Lambert v. TAddard 
(18i4), 6 Taunt. 460 ; Violeit v. Allnutt (1811), 3 Taunt. 419; Barday v. Stirling 
(1816), oM. & 8. 6 ; Rucker vr Allnutt (1812), 15 East, 278 ; Andrews v. Mellish 
(1814), 6 Taunt. 496, Ex.. Ch. ; Armet v. Innes (1820), 4 Moore (o. P.), 150; 
Hunter v. I.esfxthley (1830), 10 B. & 0. 858 ; (1831), 7 Bing. 517, Ex. Ch. ; and see 
Warn V. Miller (1825),. 4 B. & 0. 838. 

(A) LaiMbre v. WiUon (1779), 1 Doug. (k. b.) 284. 286 ; Hogg^. Earner (1797), 
2 Park on Marine Insurance, 8th ed., p. 626 ; Ranken v. Reeve (1814), 2 Park on 
Marine Insurance, 8th od., p. 627 ; Qairdrurv. Serthouse (1810), 3 Taunt. 16 
(distinguished in Bragg v. Anda-son, supra; Andretve v. Mellish, supra; 
Williams V. Shee (1813), 3 Camp. 468 ; Bottomley v. Borill, supra ; Hamilton r. 
Sheddon (1837), 3 M. & W. 49; S.8, Kynance Co., Ltd. v. Young (1911), 104 
L. T. 397. 

(*) Longhorn v. Allnutt (1812), 4 Taunt. 511; Hammond v. Reid: (1820), 4 
B. & Aid. 72 : Solly v. Whitmore (1821), 6 B. & Aid. 45 ; Laing ▼. Union Marine 
Inenrance Co., Laing v. London Aseurance Corporation (1895), 1 Com. Cas. 11 ; 
compare Violett v. Allnutt, eupra; Leduc v. Ward (1888), 20 Q. B. D. 475, 
48$!^ 0. A« 4 j^n y. Margetson dk Co*, [1893] A C. 851 (bill of kdhig oases). 
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the trading, breaking balk, landing or loading cargo be completed Bm. la 
during the period of the ship’s lawful stay in such port without Commence* 
additional delay or substantial variation of the risk (j). “®ot; 

(6) If, however, such trading gives rise to delay that would not 
otherwise have been incurred, it may, for the reason (/c) mentioned 
below, afford a defence to the underwriter (Z). ‘ 

Where the policy specifically describes tlfe course which the ship 
is to take between the two termini, such course must be strictly 
followed, and if the policy names one intermediate port at which 
the ship may touch, this may bind her not to touch at any other 
intermediate port, on the principle expressio uniua eat excluaio 
alteriua (w). 

782. Where several porta of discharge are specified by the Order in 
policy, the ship may proceed to all or any of them, but, in the 
absence of any usage or sufficient cause to the contrary, she must to'portB. 
proceed to them, or such of them as she goes to, in the order 
designated by the policy. If she does not there is a deviation (n). 

Where the policy is to “ ports of discharge,” within a given area, 
which are not named, the ship must, in the absence of any usage 
or sufficient cause to the contrary, proceed to them, or such of them 
as she goes to, in their geographical order. If she does not there 
is a deviation (o). 

783. Over and above the conditions in a voyage policy that there implied con. 
shall be no deviation or abandonment of the voyage, there is a ditiontbat 
condition that the adventure insured shall be prosecuted throughout 

its course with reasonable dispatch, and if without lawful excuse with reason- 
it is not so prosecuted, the insurer is discharged from the time when dispatch, 
the delay became unreasonable (p). Whenever the delay exceeds 


U) Urquhart v. l^ornarrf (1809), 1 Taunt. 450; Laroche v. Oavnn (1810), 12 
East, 181; liaine v. lieU (1808), 9 East, 195; Cormaxk v. Gladstone (1809), 11 
East, 317 ; IVarre v. Milltr (1826), 4 B. & 0. 538. 

f/r) See the text, vt/ra. 

(/) African Merchants {Company) ▼. British and Foreign Marine Insurance Co. 
(1873), L. E. 8 Exch. 154. 

After a very able and elaborate discussion of the oases cited in notes (7), (A), 
(t), p. 398, ante, and notes (/), (f), supra, the editors of Arnould on Marine 
Insurance, in s. 411, correctly state that the five principles mentioned in the 
text may be deduced from them. 

(m) Marine Insurance Act, 1906 (6 Edw. 7, 0. 41), s. 46 (2) (a) ; Elliot v. 
Wilson (1776), 4 Bro. Pori. Cas. 470. 

(n) Miurine Insurance Act, 1906 (6 Edw. 7, 0. 41), s. 47 (1); Beatson v. 
Haworth (1796), 6 Term Rep. 631 ; Marsden v. R^d (1803), 3 East, 672, 577. 
A ship insured to several ports need not visit them all, but if she goes to more 
than one she must take them in the order named in the policy {iMd.). As to 
oases where a sliip is insured *' at and from ** some one named port of departure, 
and other port or ports,” see Bragg v. Anderson (1812), 4 'J'auut. 229 ; Lamhert 
V. Liddard (1814), 6 Taunt. 480 ; Fratt v. Ashley (1847), 1 Exch. 2o7, Exs Oh . ; 
compare Broum v. Tayleur (1835), 4 Ad. & El. 241. 

(0) Marine Insurance Act, 1906 (6 Edw. 7, 0. 41), s. 47 (2) ; Claaony. Simmonda 
(1742), 6 Term Rep. 533 ; Andrews v. Mellieh (1841), 5 Taunt. 496, 502, Ex. Ch. ; 
^tiiiguish BB. Kynance Co., Ltd. v. Young (1911), 104 L. T. 397; and see 
p. 891, ante, 

( p) Marine Insurance Act, 1906 (6 Edw. 7, 0. 41), s. 48. This section does not 
date whether or not there may be lawful excuses other than %^,jpa9ntipned 
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a reasonable time either at the terminus a quo or during the voyage, 
or at the terminus ad quern, or is incurred for purposes unconnected 
with the object of the voyage, the insurance ceases to be in 
force (q). 

784. There are, however, causes which excuse a deviation or 
delay. The following causes are enumerated in the Act (?') : — 

Deviation or delay in prosecuting the voyage contemplated by 
the policy is excused : — 

(a) Where authorised by any special term in the policy ; or 

(n) AVhere caused by circumstances beyond the control of the 
master and his employer ; or 

(c) Where reasonably necessary in order to comply with an 
express or implied warranty ; or 

(d) Where reasonably necessary for the safety of the ship or 
subject-matter insured ; or 

(e) For the purpose of saving human life, or aiding a ship in 
distress where human life may be in danger ; or 

(f) Where reasonably necessary for the purpose of obtaining 
medical or surgical aid for any person on board the ship ; or 

(g) Where caused by the barratrous conduct of the master or 
crew, if barratry bo one of the perils insured against (/*). 

As regards (a) — The deviation or delay must not exceed what 
is permitted by the special terms in the policy, and tlie permission 
cannot be extended to objects not mentioned in the policy, for the 
maxim exprcssio unius est exclusio altenus generally applies («). 

in the Murine Insurance Act, 1906 (6 Edw. 7, c. 41), b. 49 ; it may therefore 
still bo uecesbnry to refer to decided casoa. 

{g) ('hitty V. Selv,u/n (1712), 2 Atk. 659; Uaitley v. linggin (1781), 2 Park 
on Marino Insurance, 8th od., p. 652 ; iirani v. A’’t7i.c/(1802j, 4 Esp. 175 ; Samuel 
V. liuyal Exchange Assurance Co. (182b), 8 B. A C. 119; Muuut v. Zia?/«7/a (1831), 
8 Bing. 108 ; Doyle v. Foiuell (1832), 4 B. & Ad. 207; JlamxUon v. Sheddon 

i l837), 3 M. & W. 49; compare Pearson v. Commercial Union Assurance Co. 
1870), 1 App. Cas. 498, 504. What is a rea'^onable time ib a question of fact 
seo Marino IiiBuianco Act, 1906 (0 Edw. 7, c 41), s. 88; Bain v. Case (1829), 
3 C. A P. 496). Phillips V. Irvivy (1844), 7 Man. & G. 325, a loading cii«,o on 
the subject, lays down tho principle that whether the delay at the port where 
the ship happens to be, be reasonable or not must be determined, not by any 
arbitrary rule, but by the state of things existing at that port. The same 
principle was acted upon by Lord ELLENBOBoroii, C.J., in Orant v. Kin^, 
supra. As to whether carrying and ciiiisiug under letters of marque consti* 
tutesa deviation, eee Moss v. Byrsm (1795), 0 Term liep. 379, 382 (distinguishing 
and doubting Denison v. Modigliani (1794), 5 Teiin Hep. 580) ; Parr v. Anderson 
(1805), 6 East, 202 ; and as to liberty to chase, capture etc., see 8yers v. Bridge 
(1780), 2 Dougf. (k. d.) 627 ; Lawrence v. Sydehotham (1806), 6 East, 45; Jarratt 
V. Ward (1808), 1 GaTnp.'263 ; Tlibbert v. IJalliday (1810), 2 Taunt. 428. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, o. 4^, s. 49 (1). It seems some- 
what doubtful whether this section of the Act was iut^nded to enumerate all the 
causes which will excuse deviation or delay. Of course, if the sliip insured under 
a voyage policy is unseaworthy at the time she sails because she is not sufficiently 
manned, equipped, or furnished with supplies, the underwriters will dis- 
charged from liability whether or not there be doviatioii, and the question of 
excuse cannot arise; see Woolf v. Chggeit (1800), 3 E^. 267; O' Reilly ▼ 
Royal Exchange Assurance (1815), 4 Oamp. 246. 

(«) Doyle V. Bowdl, eu^a; EUifA v. Wilson (1776), 4 Bro. Pari. Cas. 470; 
Syers \. Bridge, supra; Parr v. Anderson, supra. The usual deviation dause, 
accoidmg to which the subject-matter iusured shall be covered on payment d 
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As regards (b)— Only a voluntary departure from the course 
of the insured voyage discharges the underwriter from further 
liability. Thus, if the master is obliged to go into a port of 
distress in order to repair his ship, or is compelled by the perils 
of the sea or by the violence of a mutinous crew to go out of the 
usual course, or where a ship is forcibly detained by a cruiser or is 
prevented by an embargo from landing, this deviation or delay is 
excused (t). 

As regards (o) — This excuse is applicable where a ship is delayed 
in port for repairs necessary to make her seaworthy for the voyage, 
or where she is delayed at an intermediate port to make her 
seaworthy for the next stage of the voyage (u). 

As regards (d) — T his excuse seems limited, except where the 
safety of the ship is involved, to the case of a deviation or delay 
rendered necessary for the safety of the particular subject-matter 
insured, with the result that in the case of an insurance on cargo, 
freight, or other interest, deviation for the purpose of saving the 
ship would be excused (zv) ; but that in the case of an insurance on 
ship, deviation merely for the purpose of saving cargo or freight 
would not be excused. On the other hand, it is not limited to the 
necessity of saving the ship, or the subject-matter insured, from' 
some peril insured against (x). 

As regards (b) — T he liberty given by this excuse does not extend 
to the case of deviation made solely for the purpose of saving 
property (?y). 

As regards (o) — Deviation caused by barratry may be excused («), 
but deviation is not excused by the ignorance or want of skill of 
the master, however gross it may be (a). 


SlQT.li^ 
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an additional premium, is, of coureo, a epedal term in the policy within the 
meaniu;; of excuse (a) (soo p. 400, ai/te). 

(<) Hnrringtm v. Hallcehl (1778), 2 Park on Marine Insurance, 8th ed., p. 639 ; 
Driicoly. iJoutl (1798), 1 Bos. & P. 313; Wool/ y. (1800), 3 Esp. 257; 

Chant V. King (1802), 4 Esp. 175; i8co« v. Thompson (1806), I Poe. & P. (n. e.) 
181; Phelps V. AuXdjo (1810), 2 Camp. 350; tkhroder v. Thompson (1817), 7 
Taunt. 462. 

(u) Motteux y. London Assurance Co. (1739), 1 Atk. 515, 546; Smith y. 
Surridge (1801), 4 Esp. 25; Bouillon v. Lupton (1863), 15 0. B. (k. s.) 113; and 
see Phillips v. Irving (1844), 7 Man. & G. 326. 

(ui) It IB also an excuse as between shipowner and cargo-owner {The “ Tcu- 
fonta" (1872), L. E. 4 P. 0. 171; Anderson v. The ** San Roman'* {Owners)^ 
The “ San Roman ”(1873), L. R. 5 P. C. 301 ). There seems good reason why, as 
between shipowners and cbarterers, a deviation for the purpose of saving cargo 
should be excused, though it would not be as between shipowner and under- 
writer on ship. 

((c) In this respect the Marine Insurance Act, 1906 (6 Edw. 7, o. 41), effects a 
change in the law os laid down in O'ReiUy v. Royal Exchange Assurance (1815), 
4 Gamp. 246; but there thg ship was uusea worthy when she sailed. As to what 
are the elements of reasonable necessity, see Fhdps, James & Co. v. UiU, [1891] 

1 Q. B. 605, 612, 0. A. (a bill of lading cose); The “ Teutonia^" «t«pra, <)na 
An^son v. The ” San Roman" {Owners), The ** San Roman" supra (appreheh- 
flion of capture). 

(y) Scaramanga ▼. Stamp (1880), 5 0. F. D. 295, G. A. 

(«) Phyn ▼. Royal Exchange Assurance Co. (1798), 7 Torm Rep. 605 ; 7’ait v. 
Zeu/(1811), 14 East, 481. 

(a) Vallejo y. Wheeler (1774), 1 Gowp. 1 13 ; Roes i. Hunter (1790), 4 Term Rep* 
83. 
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The Act (h) further provides that when the cause excusing the 
deviation or delay ceases to operate, the ship must resume her 
course, and prosecute her voyage, with reasonable dispatch (6). 
This evidently does not mean that the ship must return to the 
actual spot where she turned aside, but that she must make the 
best of her way to the Urminu$ ad quern of the voyage (c). 

Sect. 11 . — Avoidance of Policies and Warranties, 

Suh-Seot. X.—AUeration and Rectification of Policy. 

(i.) Alteration. 

785. A policy of insurance, like any other contract, may be 
altered by consent, even after it is underwritten, provided the 
alteration is in writing signed or initialled by the underwriter (d), 
and is not ineunsistGiit with the provisions of the Stamp Act, 
1891 (e). But no alteration by one underwriter can bind any of the 
other underwriters, and any material alteration of the policy, when 
in the possession of the assured or his agent, avoids the policy, 
except as to the underwriters who had consented to it by signing or 
initialling the alteration (/). On the other hand, an altera- 
tion, if not material, will not vitiate the policy, the only result 
being that, if some of the underwriters })avo consented to the 
alteration after the policy is executed and others refuse, those who 
consent make the altered instrument their own, and those who do 
not consent remain liable on their original contract (q). 

786. An alteration is material which in any degree affects the con- 
tract or any rights or remedies under it, as, for instance, where the 
destination of the vessel insured is altered at the time of her sailing 
or the subject of the insurance is altered (h), but an alteration or 
addition is not material which merely expresses what the law could 
otherwise imply as to the effect or construction of the instrument (i). 

787. Although the underwriter may have assented to the 
alteration of the policy, the altered policy will have no legal validity 
without a fresh stamp, unless the alteration comply with the condi- 
tions specified in the sUmp Act, 1891 (j), namely, that the alteration 


(6) Marine Insurance Act, 1006 (6 Edw. 7, o. 41), s. 40 (2). 

(c) UarringUmv. Halkeld (1778), 2 Paik ou Marino Insurance, 8th ed., p. 630 ; 
DeUiny v. Stoddart (1785), 1 Temi Bep. 22. 

(d) Kaines r. Knightly (1682), Skiu. 64; Bohineon y. Tobin (1816), 1 Stark. 

(s) 64 & 66 Viet. 0 , 39, s. 96 ; see the text, infra. The Marine Insurance Act, 

1006 (6 Edw. 7, o. 41), B. 91 (2), saves the rules of the common law, including 
the law merchant, so £sr as they are not inconsistent with the express prorisions 
of the Act. As to the general law relatmg to alterations of oontraots, see title 
CoNTitAOT, Vol. Vn., pp. 424 rf iog. , 

(/) Laird v Robertson (1791), 4 Bro. Pari. Oas. 488; Langhom v. Cohgan 
(1812), 4 Taunt. 330; Campbdl v. Christie (1817), 2 Stark. 64; Fairlie v. 
Christie (1817), 7 Taunt. 410 ; Forshaw v. Chebert (1821), 3 Brod. & Bing. 168. 

(y) Sanderson v. Symonda ^819), 1 Brod. & Bmg. 420 ; Sanderson v. M’CulUm 
(1819), 4 Moore (o. p.), 6 ; Forshaw v. Chabert, supra, at p. 165. 

(A) Laird v. Robertson, supra; Langhom v. (Jologan, supra; Fairlie y. Christie, 
supra; Campbell v. Christie, supra; Forshaw y. Ghaberi, supra. 

(t) Clapham v. Cologan (1813), 3 Camp. 332, and oases cited in note (y),sup7’a. 

(» 54 & 56 Yiot. 0. 39. 
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be made before notice of the determination of the risk originally 
insured ; that it do not prolong the time covered by the insurance 
thereby made beyond the period of six months in the case of a 
policy made for a less period than six mouths, or beyond the period 
of twelve months in the case of a policy made for a greater period 
than six months ; that the articles insured remain the property of 
the same person or persons ; and that no additional or furtW sum 
be insured by reason or means of the alteration (Ic). 

The words “ before notice of the determination of the risk 
originally insured” refer to a determination of the risk caused by 
the loss or safe arrival of the subject-matter insured, or by the 
final conclusion of the insured voyage, and tlioroforo do not com- 
prise a determination of the risk caused by a breach of warranty (f). 
Moreover, the clause speaks of the actual determination of the risk, 
therefore a mere intention to determine the risk at the time the 
policy is altered is immaterial (ni). 

The pioviaion that the articles insured must “remain the pro- 
perty of the same per&ons ” in effect implies that there must be one 
identical and continued subject-matter of insurance (n). But an 
altoratiun which merely corrects a mistake in the description of the 
subject-matter made in drawing up the policy does not require £o 
be rostamped (o). An express or implied warranty may bo altered 
without requiring the policy to be restamped (p) 'Where the altered 
policy is invalid by reason of not being restamped it has been held 
that the original policy cannot be enforced (q). 

(ii.) Mei'iijkation. 

788. When a mistake has been made in drawing up a contract, 
and its terms do not correctly express the real agreement between 
the parties, the court will generally rectify the instrument so as to 
make it correspond with the true intention of the parties (r). The 

(Jfc) Stamp Act, 1891 (54 & 55 Vict. c. .'19), s. 90. This provision is very similar 
to stat. (1795), 35 Qoo. 3, o. 63, s. 13, and will, like It, rocoivo a libeml conslruc- 
tion (Drocldebank v. Sugrue (1830), 1 B. & Ad. 81, j>er Lord Tentehdisn, 0. J., at 

p. 88). 

(/) Kenatngtonv. [nglts (1807), 8 E:isf, 273, 291, Ex. Cb. ; Hubbard v. Jacicson 
(1811), 4 Taunt. 169; Jiidsdale v. Hhedden (1811), 4 Camp. 107. 

(m) liamstrom v. Bell (1816), 5 M. & S. 267 ; Brocklebank v. Sngrne, 
suj'ra. 

(») Hill V. Patten (1807), 8 East, 373 ; Kenaington v. [nglia^ eufra, at p. 292 ; 
Hubbard v. Jackson, supra. 

(o) Sawtell V. Loudon (1814), 5 Taunt. 359; Jiolinson v. Touray (1811), 3 
Camp. 158 ; (1813) 1 M. & S. 217 (mistake in declaration of interest) ; and see 
CoU V. Parkin (1810), 12 East, 471 (mistake in bill of sale of ship). 

(p) Hubbard v. Jayson, sujpra (expres.s) ; ire»r v. Aberdeen (1819), 2 B. & Aid. 
320 (implied). 

(q) Beed v. Deere (1827)t 7 B. & C. 261 ; French v. PuUen C1807), 1 Camp. 72 ; 

French v. Paiton (1808J, 9 East, 351; Forshaw v. Chahert (1821), 8 Brod. & 
Bing. 166. 1 Duer, Taw of Marine Insurance, p. 87, doubts the cOiToct- 

neBB of these decisions, and the grounds on wmch they are based seem 
inconsistent with those enunciated m Oglev. Vane (Farl) (186S), L. R 3 Q. B. 
272, Ex. Gh. That case did nut, however, involve any question relating to the 
Stamp Acts or any other Act reLating to revenue. 

(r) Motteux v. London Assurance Co. (1739), 1 Atk. 645; HenkU v. Royal 
Exchange Assurance Co. (1749), 1 Yes. Sou. 317. See also titles Deeds and 
Other Instruments, VoL p. 360; Mistake. 
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Marine Insurance Act, 1906 («), provides that “ where there is a duly 
stamped policy reference may be made as heretofore to the slip or 
covering note in any legal proceeding," and it seems that, 
notwithstanding the provisions of the Stamp Act, 1891 (Oi the 
court has power to rectify a duly stamped policy so as to make 
it correspond with the terms expressed in the slip or covering 
note (t/). 

SUB-Srxn'. 2 . — Avoidance of Policy ly Fraud or Concealment 
(i.) Fraud. 

789 . A contract of marine insurance, like any other contract, is 
voidable on the ground of fraud, and any fraudulent misrepresenta- 
tion made in order to induce the underwriter to enter into the 
contract entitles him to avoid the policy, unless it is proved, 
either that he knew the true state of facts at the time of contracting, 
or that he did not rely on the misrepresentation (r). Indepen- 
dently, however, of fraud, a misrepresentation as to material facts, or 
a non-disclosure of material facts, may discharge the underwriter 
from liability (?/;). 


(ii.) Concealment or Non-din loeure. 

790. It is a fundamental principle that a contract of marine 
iiihurance is a contract uberrima fidei, that is, a contract based 
upon the utmost good faith, and, if the utmost good faith be not 
observed by either party, the contract may be avoided by tho 
other party {x). Thus, if when the contract is concluded {y)^ 
tho assured knew of the loss of the property insured, the under- 
writer may avoid the contract, and similarly if at that time the 
underwriter knew that the insured ship had safely arrived at her 

(n) U Edw. 7, c. 41, H. 89. 

U) 54 & 55 Viet. c. 39, bs. 03—96 ; see p. 338, ante. 

(«) In Matlenzie v. Couleon (1869), L. E. 8 Eq. 368, James, V.-C., dia- 
raissed a bill for rectification on the ground that there can be no rectification 
nulosp there has boon an actual concluded contract entered into before the date 
of tho iiistrumont which it is sought to rectify, and that tho ahp did not con- 
fititute a contract; this decision, however, was pievious to tho Stomp Act, 189’ 
(64 & 66 Viet. c. 39), and in subsequent cases it has not been disputed that there 
is power to rectify a policy which is not in accordance with the slip. See 2'he 
AiksJuiw (1893), 9 T. Jj. E. 605; Spa ding v. Crocker (1897), 2 Com. Cas. 189 ; 
Allmn V. rroperty Inaurance (70.(1911), Timea, Cojiimercial Supplement, 10th 
February (fire). 

(v) Smith V. Chadwick (1682), 20 Ch. D. 27, per Jessel, M.R., at p. 44 ; (1884) 
9 App. Cas. 187, rer Lord Selboeke, L.C. at p. 190; Amiaon ▼. Smith (1889), 
41 (]!h. D. 348, 0. A., jperLoid HAESBuny, L.C., atpp. 368, 369. As to tho effect 
of fraud in vitiating a contract, see title Misrefrebentation and Fraud. 

(ttj) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), ys. 18, 20; and see pp. 405 
et seq., post. 

(;l^) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 17. In every contract of 
manne insurance there is an implied condition that there is no misrepresenta- 
tion or concealment {Blackhumv. Fiigora (1886), 17 Q. B. D. 663, 0. A., per Lord 
Esher, M.E., at p. 661 (approving Phillips, Ijaw of Insurance, s. 637) ; afiBrmed 
(1887), 12 App. 0 ^ 63 1 ; see ;'er Lord Watson, ibid., at p. 639). Compare title 
Quarahtbb, Vol. XV., p. 639. 

(y) 7.6., when the assured's proposal is accepted (Marino Insurance Act, 1900 
(6&W. 7, 0 . 41), s. 21). 
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deetination, the assured may avoid the contract and receive back 

the premium (a). AvoltoQlk 

791. (1) Subject to the following provisions (6), the assured must ® * 

disclose to the insured, before the contract is concluded (c), every Wairantiei. 
material circumstance which is known to the assured, and the — 
assured is deemed to know every circumstance which, in the 
ordinary course of business, ought to be known by him. If the insunnoe 
assured fails to make such disclosure, the insurer may avoid the Aot, 1906, m 
contract (d). 

(2) Every circumstance is material which would influence the tation/ 
judgment of a prudent insurer in fixing the premium, or 
determining whether he will take the risk (e). 

(3) In the absence of inquiry the following circumstances need What need 
not be disclosed, namely : — (i.) Any circumstance which diminishes 

the risk ; (ii.) Any circumstance which is known or presumed to 
be known to the insuror : the insurer is presumed to know matters 
of common notoriety or knowledge, and matters which an insurer 
in the ordinary course of his business, as such, ought to know ; 

(iii.) Any circumstance as to which information is waived by the 
insurer ; (iv.) Any circumstance which it is superfluous to disclose, 
by reason of any express or implied warranty (/). 

(4) Whether any particular circumstance, which is not disclosed, 
be material or not is, in each case, a question of fact (g). 

(5) The term “ circumstance ” includes any communication 
made to, or information received by, the assured (h). 

Subject to the above provisions as to circumstances which need Dutyofagent. 
not be disclosed, where an insurance is eilected for the assured by 
an agent, the agent must disclose to the insurer — 

(a) Every material circumstance which is known to himself, and 
an agent to insure is deemed to know every circumslance which in 
the ordinary course of business ought to be known by, or to have 
been communicated to, him ; and 

(b) Every material circumstance which the assured is bound to 
disclose, unless it come to his knowledge too late to communicate 
it to the agent (i). 

792. The above provision (1) must be read in connection with construction 

the preceding clause (b). The result is that where the assured of the Marine 

Insurance 

Act, 1»06, 

(a) Carter v. Boehm (1766), 3 Burr. 1905, jier Lord Mansfield, O.J., at p. 1909. ■* 1®- 

(ft) /.e., Marino Insui once Act, 1906 (6 Edw. 7, c. 41), b. 18 (3); see the text, 
infra. 

(c) A contract of marine insurance is deemed to be concluded when the 
proposal of the assured is accepted by the insurer, whether the policy be then 
usued or not ; and for the piirposo of showing when the proposal was accepted, 
reference may be made ^ the slip or covering note or other customary 
memorandum of the contract, although it be unstamped (ifttd., s. 21 ; and see 
p. 348, ante). 

(d) Marino Insurance Aot, 1906 (6 Edw. 7, o. 41), s. 18 (1). 

(s) Ibid., 8. 18 (2). 

(/) Ibid., B. 18 (3). 

(g) Ibid.,B. 18(4); Ounf(yrd Ship Co., Ltd. v. Thamee and Merwy Marine 
Insurance Co., Ltd., [1910] S. 0. 1072. 

(A) Marino Insurance Act, 1906 (6 Edw 7, c. 41), s. 18 (6). 

\i) Ibid., e. 10. 
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effects a policy through an agent, the underwriter cannot avoid 
the contract if the assured, us soon as he is aware of a material 
circumstance, bond fide and with all reasonable dispatch com- 
municates it to the agent, although the latter receives the 
information too late to apprise the underwriter before the contract 
is concluded. 

793 . A concealment of a fact known to the assured, or a 
misrepresentation made by him, after the conclusion of the contract 
does not entitle the underwriter to avoid the contract (j). 

794 . Where the contract is voidable on the ground of 
misrepresentation or concealment on the part of the assured, it 
luay be important, in certain circumstances, for the latter to know 
whether the underwriter elects to disaffirm it, in order that the 
assured may be able to take steps to effect another insurance. The 
fact that the underwriter has Biib.scribed a policy without protest 
does not, however, prove that ho has elected to affirm tho contract, 
inasmiicli as ho may have acted in pursuance of the usnge which 
hinds the underwriter to subscribe a policy in accordance with the 
slip; and it is slill an undecided question whether the under- 
writer must make his election in a reasomblo time, or whether he 
is at liberty to repudiate the contract at any time, unless in tho 
meantime the rights of third parties have intervened, or the 
assured has altered his position under the belief that the contract 
was a subsisting one. As a general rule, contracts which are 
voidable may ho avoided at any time, unless the rights of third 
parties have intervened or unless the other party to the contract 
has been reasonably led to believe that tho contract was sub- 
sisting and binding; and, as the Act is silent on this subject, it 
is submitted that the same rule governs contracts of marine 
insurance (/t). 


(j) V. Patton (1872), L. R. 7 Q. B. 304 ; Lishman v. Northern Maritime 
Inanrume Co (1870), L. R. 10 C. P. 179, Ex. (!h. : and see lonides v. Pactfic 
Insurance C'o. (’1871), L. R. 6 Q. B. 674; affirineil (1872), L. R. 7 Q. B ?iT, 
Ex. Ch. The lact that the contract was conohulod by the slip ]»eing initialled 
Bubjoct to riititicaion by tho assured, nnd that the matter concealed came to his 
knowledgu before tho issue of tho policy, makes no dillorouce (Cory v. Patton 
(1874), L. R. 9 Q. B. 577, following Uayedom v. (/itierson (1814), 2 M. & S. 485). 
This accuids with the Marine* Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60. But 
whore a broker is instructed to effect a policy on goods, and by mistake effects 
one on tho i^hip, and tho underwriter afterwards agices to a rectification of the 
policy, the broker is bound to discloso a material fact which has come to his 
knowledge between tho execution of the policy and its roctificatiou, for the 
underwriter is under no obligation to make the alteration, and by doing so ha 
is roully making a new and distinct insiiiaiice {*3awiell v. Loudon (1814), 5 
Taunt. 359). If, on tho other hand, the policy does not corrospoud with the 
slip to which the underwriter has assentod, so that it is his duty to correct 
tho error, tho alteration does not make a new contract, but merely declares ^e 
true meaning of that already concluded, and there is no necessity to disclose 
the information acquired after the making of the contract (2 Duer, Law of 
Marine Insurance, p. 428). 

{k) Marine Insurance Act, 1906 (U Edw. 7, o. 41), s. 91 (2); Clough v. London 
and North- Western Hail. Cb. (1871), L. B. 7 Exoh. 26, Ex. Gh. ; Morrison v. 
Universal Marine Insurance Co. (1873), L. B. 8 Exoh. 197, Ex. Oh. 
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796. The insurer is entitled to assume as the basis of the 
contract between him and the assured that the latter will com- 
municate to him every material fact of which the assured has, or 
in the ordinary course of business ouglit to have, knowledge (0i 
and that the latter will take the necessary measures by the 
employment of competent and honest agents to obtain through 
the ordinary channels of intelligence in* use in the mercantile 
world all duo information as to the subject-matter of the insurance. 
This condition is not complied with where, by the fraud or 
negligence of an agent, the party proposing the insurance is kept 
in ignorance of a material fact which ought to have been made 
known to the underwriter, and through such ignorance fails to 
disclose it ( 7 / 1 ). 

The master of a ship and the general agent of a shipowner, for 
the transaction of his shipping business, are agents whose know- 
ledge will be imputed to the shipowner ( 71 ) ; and similarly, a factor 
employed to sliip a cargo and forward the shipping documents, and 
the general representative of the assured at a foreign port, are 
agents with whose knowledge the owner of cargo is affected ( 0 ) 

796. Sometimes an agent employed to effect an insurance, 
instead of dealing direct with ilie underwriter, acts through an inter- 
mediate agent or agents, and in such cases the concealment of a 
material fact within the knowledge of any agent through whose 
agency, whether mediately or directly, the insurance has been 
effected, vitiates the policy (?)). 

But where a broker who is employed to obtain an insurance on a 
particular risk fails in so doing, and it is afterwards effected by 
another broker, the policy is not avoided by the non-disclosure of 
facts which were unknown to the principal and the second broker, 
though they were within the knowledge of the first, for the 
knowledge of the latter cannot be imputed to the principal (q). 

(/) Marine Insurance Act, 1906 (0 Edw. 7, 0 . 41), b. IS (1). "TLe material 
facts are as to the subject matter, the ship and perils to which the ship is 
exposed.” The name of the assured need not be dib('lo>'ed unless asked for 
{piaayow Assurance Corporaium, v. Symondson Go. (1911), 104 L, T. 264, jjtr 
ScRUTTON, J., at p. 257). 

(m) Vrowifoot v. MonUJiore (1867), L. R. 2 Q. B. 611, 621 ; lilacJxlurn, Low d- 
Co. V. Vigors (18S1), 12 Apn. Oas. 631, 510, 542. See also title Guauantct-, 
Yol. XV., p. 639. 

(n) Gladstone v. King (1813), 1 M. & S. 35 ; Blackbuin, Low (fe Co. v. Vigors, 
supta, 2 ^ Bord IIalsbuhy, L.O., at p. 637 ; per Lord Watson, at p. 640. 

( 0 ) Fitzherbert v. Mather (1785), 1 Term iiep. 12; Froudfoot v. Moniefiore, 
supra. As to the knowledge of a clerk of the absuroxl being equivalent to that 
of the assured, see Stewart v. Dunlop (1786), 1 Park on Mai me Insui-ance, 
8th ed., p. 446, H. L. It has alreadj been seen (see nolo («), p. 339, ante), that 
Lloyd’s agents are not tjie agents of the underwiiters at Lloyd’s {Wilson v. 
Sakimandra Assurance Co. of Vetersburg (1903), 8 Com. Cas 129). 

(p) Blackburn v. llaelam (1888), 21 Q,. B. D. 144; see also Lyuchy. Duns/ord 
(1811), 14 East, 494, £x. Gh. ; Maiiue Insurance Act, 1006(6 Edw. 7, 0 . 41), 

S. 10 ; and see Thames and Mersey Marins Insurance Co, Ltd. v. Qunford Ship 
Co., Ltd., Southern Marine Mutual Insurance Association v. Qunfoid Ship Co., 
Ltd. (1011), 29th June, H. L. (over-insuranoe by agent by means of 

honour pobcios). 

(q) Blackbum, Law db da. v. Vigors, supra. In Gladstone y. King, supra, 
and Stril^ v. Imperial Marine Insurance Co. (1876), 1 Q. B. D. 607, it 
was decided that wlien an agent whose duty it is to keep his principal 
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797 . The assured is bound to disclose not only facts which are 
material to the risks considered in their own nature and which have a 
direct bearing on the extent of those risks, but also all circumstances 
which would influence the mind of a prudent underwriter in accept* 
ing the insurance or fixing the premium (r). Thus, the non-dis- 
closure of the fact that the property insured is excessively over-valued 
in the policy may be a ^^round for avoiding it («). 

The materiality of any particular circumstance is in no way 
determined or affected by events subsequent to the conclusion of 
the contract, and the insurance is therefore voidable although the 
intelligence concealed turns out to be altogether untrue, or the 
loss to have arisen from a cause wholly different from and wholly 
unconnected with that referred to in the intelligence or with any 
of the matters therein comprised. The only question is whether 
the circumstances or information concealed, whether by design or 
mistake, were such as would have influenced the mind of a prudent 
underwriter. Thus if, in p..'oposing an insurance on goods on board 
a certain ship, the assured, having received information that the 
ship has met with an accident, fails to communicate the intelligence 
to the underwriter, the latter will be discharged from liability, 
although the omission is due to mere mistake or carelessness, and 
although the information turns out in faco to have been wholly 
untrue, and even although the goods are lost by capture wholly 
unconnected with the perils of the seas (t)- 


Tha time of 798. The time of the ship’s sailing or her being last heard of are 
or^fielng last which the assured may be bound to disclose his know- 

heaid of. ledge or information. Such disclosure is certainly necessary when 
it would lead to the inference that the ship is a missing or overdue 
vessel ; and it may also be necessary in other cases where circum- 
stances known to the assured exist which make those times 
material. The question in all cases is a question of fact (u)^ namely, 
whether the circumstances known to the assured, or as to which 


informed omits 'without fraud to inform him of au ocourreuoe causing 
an average loss, and thereby prevents the principal from disclosing the 
occurrence, the insurance is not entirely avoided, and the only cons^uence is 
that the underwriter is not liable for the average loss. These decisions, the 
principle of which it is not easy to understand, were disapproved of by Lord 
Halsdury, L.O., and Lord Watsow in Blackburn, Low & Co. v. Ftyor« (1887), 
12 App. Gas. 531 , and there is little doubt that they are overruled by the Marine 
Insurance Act, 1906 [Q Edw. 7, o. 41), s. 18 (1) (see p. 406, ant^. In other 
respects the effect of the oases cited here, and in notes (m) to (p), p. 407, ante, 
is briefly summarised in a single sentence of that clause. 

(r) hfarine lusuranoe Act, 1906 (6 Edw. 7, o. 41), s. 18 (1), (2). 

(«) Jonidea v. Pender '(1874), L. B. 9 Q. B. 631; Ptvcu v. &erMM< (1880), 6 
Q. B. D. 222, 0. A. ; Ilaring v. Janeon (1896), 1 Oom. Goa. 177 ; Thames and 
Mersey Marine Insurance Co., Ltd. ▼. Ounfvrd Ship Cp., Ltd., Southern Marine 
MuiuaJ, Insurance Association y. Gun/ord Ship Co., Ltd. (1911), Tima, 29th June, 
H. L. (over-valuation and over-insurance : some of the policies by which over, 
insurance was effected were honour policiesj. 

(f) Lynch Y. Hamilton (1810), Sl^unt. 37, 44; affirmed, sub nom. Lynch y. 
Lunsford (1811), 14 East, 494, Ex. Oh. ; Ds Cbafa ▼. Bcandrd (1723), 2 P. Wms. 
170; fleoman y. Ponersdtt (1743), 2 Stra. 1183; Nichtdsony. Power (1869), 20 
L. T. 680 ; Morrison y. Universal Marins Insurance Co. (1872), L. B. 8 Exch. 
40 ; reversed on other points (1673), L. B. 8 Exch. 197, Ex. Gh. ; Wtine Insurance 
Act, 1906 (6 Edw. 7, 0 . 41), s. 18 (4), (6). 

(m) Manne Insnmoe A^ 1906 (6 Mw. 7, o. 41), ■. 18 (4). 
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he has information, the time of a ship’s sailing or when she was 
last heard of, would influence the judgment of a prudent insurer 
in fixing the premium or determining whether he would take the 
risk (x). 

799. It h important to observe that although the policy may by 
its express terms cover losses by all perils of the seas, this does not 
relieve the assuied from the obligation to* disclose information he 
has received as to the insured vessel having encountered severe 
weather. Similarly, if a policy is on goods on board a certain 
vessel ** at and from pout or ports of loading in the province of 
Buenos Ayres,” and the assured is apprised that the ship was 
intended to load at a roadstead then unknown to underwriters as 
a place of loading, the underwriter will be discharged if the 
assured does not communicate the place of loading (a). For a like 
reason, if a ship is to be employed on a service of peculiar danger, 
and this cannot be inferred from the terms of the policy, the fact 
ought to be communicated to the underwriter. Again, where goods 
are insured on ships and ships and the assured knows that 
the goods are loaded on board a vessel which was reported in Lloyd’s 
list as having met with an accident, the underwriter will Ije 
discharged from liability if the assured has not disclosed to him 
the name of the ship(c). So, also, if the assured has entered 
into a contract w'hich makes the measure of ultimate loss to the 
underwriter greater than what is usual (for instance, by reason of 
his right of subrogation being injuriously affected), and he does not 
disclose the fact, kiis may amount to concealment of a material fact 
and may vitiate the policy (d). 

{x) Tho follow mg uie tho piincipal oases relating to this subject, although they 
are of but littJo use, not only because tho question is one of fact depending on the 
particular cilcunl^tancc!i) of each case, but also because the changes in the course 
and modo of navigation, and the facilities of communication by way of telegraph 
or otherwise, are such as to prevent tho earlier cases from being a safe guide as 
to BU(^ inferences of ifxct:— Freeland v. Gforer (1806), 7 East, 4.>7 ; Flton v. 
Z/ar/nns (1632), 8 Bing. 198; S. 0., on second trial, 6 C. & P. 386; Stribhy 
V. Imperial Marine Insurance Co, (1876), 1 Q. 13. D. 607 ; Matchffe v. Shoolbred 
(1780), 1 Park on Marine Insufanco, 8th ed., p. 413 ; M' Andrew v. Fell (1795), 

1 Esp. 373; W'eisfcr v. Foster (1796), 1 Esp. 407; Wdles v. Clover (1804), 

1 Bos. & P. (n. r.) 14 ; Mackmtosh v. Marshall (1843), 11 M. & W. 116; 
Bridges v. riiinter (1813), 1 M. & S. 16 ; Foleu v. Moline (1814), 6 Taunt. 430 ; 
l.tttledale v. Btxon (1805), 1 Bos. & P. (n. ii.) 151 ; Flkin v. Janson (1845), 13 
M. & W. 655 ; Rickards v. Murdock (1830), 10 B. &0. 527 ; Wesihuryv. Aherdein 
(1837‘. 2 M. & W. 267 ; K%rhy v. Smith (1818), 1 B. & Aid. 672 ; Bell v. Bell 
(1810' , 2 Camp. 475, 479. As to the cases involving the question whether when 
the o' d convoy Acts were in force the assured was bound to disclose the fact 
that the ship sailed or was intended to sail without convoy, see SawteU v. 
Loudon (1814), 6 Taunt. 359; Long v. Duff, Long v. Bolton (1800), 2 Bos. & P. 
209 ; Reid Co, v. Harvw (1816), 4 Dow, 97, H. L. 

(a) Harrower v. Ilui^iinson (1870), L. E. 5 Q. B. 584, Ex. Ch. ; Laing v. 
Union Marine Insurance Co., ta\ng v. London Assurance Corporation (1895), 

1 Com. Oas. 11. 

(5) 1 Jilm^rigon, Trait5 des Assurances, p. 172 ; compare Bolivia Repuhtic r. 
Indemnity Mutual Marine Assurance Co. (1908), 99 L. T. 394, 398. 

(c) l^nc/i y. Hamilton (1810), 3 Taunt. 37; afSrmed suh nom. Lynch y. 
Duns/ord (1811), 14 East, 494, Ex. Ch. ; Leigh v. Adame (1871), 26 L. T. 
666 . 

(d) Tate v. Hyslop (1885), 15 Q. B. D. 368,0. A. This case might also have 
been decided on" the ground that there was a virtual murepresenUtioo. 
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800. There are certain circumstances which, in the absence of 
inquiry, need not be disclosed (e). As to these, the following points 
have to be noticed. 

it is o1)vious that the insurer has no ground of complaint because 
ho is not informed of a circumstance which diminishes the risk or 
of a circumstance which is known to him ( /*). Moreover, tlie assured 
is not bound to discUm any circumstance which may fairly be 
assumed to be known to the underwriter (r/). Thus, the assured 
need not mention general topics of speculation, nor causes which 
may occasion natural or political perils, such as the difficulty of the 
voyage, the probability of hurricanes, earthquakes, war, or embargo 
and tlie like, nor the trade regulations of Governments (A). 

On the other band, if the assured has private information of any 
trade regulation recently introduced or of any particular danger 
affecting the risk insured, and which in the ordinary course of 
business would not be known to the underwriter, the non-disclosure 
of such information would vitiate the policy (i). Nor can the 
assured excuse his omission to communicate a material fact on the 
ground that it had previously come to the knowledge of the under- 
writer, imlosa at the time when the contract was made the fact 
was present to the mind of the umlerwriter (fc). 

801. The assured is not bound to ili'.clo8e any information 
wdiich is waived by the insurcr(/). Speaking generally, where from 
the facts communicated to the underwriter he would naturally infer 
the existence^ of other facts not disclosed, his omission to make 
inquiry is an implied waiver of a more explicit disclosure. Thus, 
wheie an insuiance is applied for in time of w.ir on a cruiser “ from 
place to places ” without any limitation or description, the under- 
writers must know from the terms of the proposed insurance that 
the ship is to be employed in some warlike expedition, and hence, 
if ho omits to inquire, the particular nature of the service in which 
she is to ho employed need not he disclosed to him (w). 

802. In the absence of inquiry the assured need not disclose 
that whicli is superfluous, as being the subject of any express or 

(e) Maiiiio Jnbuianco Act, IDlUi (G E«lw. 7, c. 41), s. 18 (G). Tho enuiiierafion 
in this cliuiso of exiriitod t’iicnin'‘t{incos is taken frum rx)rd Mansfield 
colchiatod j\idgiiMml in (’u» ftr V. Hocfm (17GG), 3 Burr. ISOo, 1910; 1 Smith, 
L.C., lltb ed., p. 401. 

(/) Miiiine lusiiinnce Act, 190G (0 Edw. 7. o. 41), s. 18 (a), (b). 

((/) t?«'o /’utey V. 'J'ahor (1801), 2 E. & E. (iC3, per liiiiLE, C.J., ot p. 672. 

h) Carter v. Boehm, supra, and hoo cases cited in nolo {m) ni/ra. 

(t) Caitcry. Boehm, snjirA, at p. 191 j. 

(k) Bates y I lUwiti (18(57), L. U. 2 Q. B. 595; (distinguished on the facts) 
Oandy v. Atietavle Insuranee Co, (1871), L. K. 6 Q. B. 740, 755 ; Fracia, Times 
A Co. V. Sea Jnaoranre Co. (1898), 3 Com. Cas. 229 (whoie a trado pn>hibitiou 
WHS hfll'ituallv ignoiod). 

U) Miiniio lusuruiu-o Act, 1906 (GEdw. 7, c. 41), s. 18 (c). 

(m) Carter y. Boehm, « //pro, ;i«rLoid Mansfield, C.J. ; AsfarA Co. v. Blundell, 
ri8ii6] 1 Q. B 123, 129. 0. A. As illustritlious of the same princi])!©, see 
Beiku ilh V. hydehutham (1807), 1 Camp. IIC; Fort v. Lee (1811), 3 Taunt. 381; 
treeiand y. (/'Zorer (180G), 7 East, 467. Tho practice of underwiitcrs as to 
accepting risks or not makiiig inquiries on porticular points cannot affect the 
sti tutoi y duty t>r ho je« t ivcd h.'« evidence of waiver in any particular case (I'hames 
and Mctsry AJaiine Insuratue Co., Ltd. y. (Junjvid Ship Co., Ltd., Southern 
Maiii>e Mutual Jveuiance Asaociatimi y. Gun/oid Ship Co., Ltd. (1911), Times, 
29tb Juno, U. L., per Lord Ai-veiistonb, O.J.). 
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implkd warranty OO, ThuSi in the case of a voyage policy, the 
assured need not make any disclosure of information relating to 
tlie ship’s nnseaworthiness when she sailed, because if she did not 
start on her voyage in a seaworthy condition the underwriter 
would not ho liable (o). It is, however, otherwise in the case oi a 
time policy where there is no implied warranty of seaworthiness (p) 

603 . The assured is not bound to disclose the estimate formed 
by other underwriters of the risk or that thev have declined it (7). 

Again, where a fact is a matter of infereuce and the matoiials 
for drawing it are common to both parties, the assured is generally 
not hound to make any communication on the subject (r). It must, 
however, bo always borne in mind that the question whether any 
particular information which is not disclosed is or is not material, 
or whether the underwriter has waived the disclosure, are questions 
of fact, and that therefore the decision in each case must depend 
upon its particular circumstances. For instance, the payment of r 
very high premium may he evidence that the underwriter accepted 
the risk and waived the disclosure of a particular matter (s). 

804 . As to whether an underwriter who is a member of Lloyd’s 
or a subscriber, and as such receives or has access to Lloyd’s daily 
lists is to be conclusively pro^'Umed to have knowledge of their con- 
tents, it is now settled that an underwriter cannot reasonably bo 
presumed to carry in his head all that is contained in Lloyd’s 
lists (<). Therefore the insurance will bo voidable if there has been 


(77) Marine Ineurance Act, 1006 (G Kdw. 7, 0 . 41), b . 18 (3) (d). Seep. 405, 
antfi. 

(0) S/ioolhrcd V. (1782), 1 Turk on Marino luBuianco, Sih ed., p. 403; 
Haywood v. Rodyrra 0804), 4 J'^a'-t, 600; Heel, with v. Hydehotham (1807), 1 Camp. 
116; (inn ford" Ship (Jo., Ltd. y. Thames and Meranj Marine Inamonre (Jo., 
Ltd., [1910] y C. 1072 ; lov^rsed but not on tins point (1011). Times, 20th Juno, 
H. L. (qualification of master ; it was hold that iioithor Jus imine norhiH previous 
histoFN wero in ordinary circuTiiptanros, or in the circumstancoB of that oaso, 
mateiial to bo disclosed). {Siiuil.irly the insured is generally not bound to make 
any disclosiiio as to the condition in which pciishablo goods wore loaded, 
because, though tliero is no warranty, lie cannot recover nny loss occasioned by 
that condition {Royd v. Didioia (ISll), 3 Camp. 133). For the definition of 
voyago rolic 3 % see p. 336, ait'c. 

(p) Russell V. Thornton (1859), 4 11. & N. 788. For the dc-finition of the 
time policy, see p. 336, ante. 

(if) Lehon rf: (Jo. v. Slrads Insnranee Co. (1894), 10 T. L. E. 617, C. A. It w'ns 
held by Lord ET.LENiionoiioii, C.J., in Util v. Rdl (1810), 2 Camp. 475, 479, that 
thoasKUied need not orunmunicate the apprehensions or opinions of foreign 
correspondents, and that it is enough for him to state the facts on which the^-o 
are founded. 

(r) Bates v. Hewitt (1867), L. R. 2 Q. B. 695, per Cockburn, O.J., at 
p. 605 ; Gandy v. Adelaide Insurance Co. (1871), L. ]{. 6 Q. B. 746. 

(s) (^’onri V. Martineau (1782), 3 Doug. (k. B.) 161. 

(<) Morrison v. Universal Marine Insuranre Co. (1872), L. R. 8 Exch. 40, per 
Bramwell, B., at p. 64 ; seversed on grounds not affecting thisqucsliun (1873), 
ibid.. 197, Ex. Ch. ; Elton v. Larkins (1832), 8 Bing. 198 ; S. C., on becond trial 
(1832), 5 0. & P. 386; Nicholson v. Power (1860), 20 Ij. T. 580, per CocKDmN, 
b.J.; Mackintosh v. Marshall (1843), 11 M. & liV. 116. Fri^ v. IVoodhouse 
(1817), Holt (n. P.), 672, a decision contrary to what is stated in the text, can, 
it seems, be no longer relied on as authority ; see also Lynch v. Dnnsford 
(181 n, 14 East, 494, Ex. Ch. ; Foley v. ^ah<r (1861), 2 F. & P. 662, 
per Erle, C.J., at p. 672 ; Gandy v. Adelaide Insnranre Co., eujra, at p 754 
(where the underwriter did refer to the register, hut failed to draw the correct 
inference). 
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BsoT. 11. concealment of a material circumstance from the underwriter, 
Avoidance although it be recorded in Lloyd's lists, if in fact he is proved not 
of Policies to have been aware of it at the time of concluding the contract. 

wd This rule applies also to the case where there has been any false 
Warranties, representation made to the underwriter as to the nature of the risk 
and he acted solely in the reliance of the representation without in 
fact consulting Lloyd’s,li8tB(a). 

Evidence of 805. Although it was once doubtful whether the evidence of 
underwriterB underwriters and insurance brokers was admissible to prove the 
brokere'airto* materiality of the representation made, or of the circumstances 
materiality, concealed (6), it has now become the established practice to admit 
such evidence (c*). 

Underwriter 806. The assured is entitled to assume that the underwriter is 
EIww"th^^^ acquainted with the general usage of the trade to which the insun d 
usage of trade, adventure relates, and therefore need not communicate such facts 
to the underwriter (d). Moreover, where there is a general and 
notorious practice to insert a certain danse in a particular kind of 
mercantile contract, the assured is entitled to assume that the 
underwriter knows that the contract ma,y contain such a clause, and 
therefore need not inform him of this fact, although the clause may 
tend to increase the risk {e). 
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807. A representation is a verbal or written statement made 
by the assured or his agent before or at the time of the making 
of the contract, and it generally consists of verbal communications 
made, or written instructions shown, by the broker to the insurer. 
The main distinction in form botwoon a ropresentation and an 
express warranty is that the former may be made either orally 
or in writing, and need not be introdiicijd into the policy, whereas 
the latter must always bo in writing and must always be inserted 
in the policy (/). 


fn) Mackivtoeh v. Marshall (1843), 11 M. & W, 116. 

(i) The evidence was held to be inudmissihlo in Carta' Poehni (1766), 
3 Buir. 190S; but was admitted in Littledale v. IHron (1S06), 1 Bo'«. A V, 
(n. H.) 161; Chaurand v. Angerstem (1791), Peiike, 61; Campbell v. Rickards 
(1833), 6 B. & Ad. 840; Berthon v. Lovyhrnan (1817), 2 Stark. 268 ; Rickards 
Murdock (1830), 10 B, & 0. 627, and Thamea and Mersey Marine Inevtance Co,^ 
Ltd. V. Ounford Ship Co y Lid.y Southern Marine Mutual Insurance Associaiion 
V. Ounford Ship Co., Ltd. (1911), I'imeSy 29lh Juno, H. L. ; and see Chapman 
V. Waltcm (1633), 10 Bing« 67, 66. As to the admissibility of tho evidence 
of experts, generally, see title EyiDENCE, Vol. XIII., pp. 480 et seq. 

(c) lonides v. Pender (1874), L. E. 9 Q. B. 631 ; Herring v. Janaon (1896), 
1 Com. Cos. 177, 179 ; and see Bates v. Hewitt (1667), L. E. 2 Q. B. 696, 610. 

(d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s, 18 (3) (b); Vallance v. 
JDewar (1808), 1 Camp 603; Ougierr. Jenninga (ISOO)", 1 Comp. 606, n.; Kingston 
Vf Knthbs (1808), 1 Camp. 608, n. ; Salvador v. Hopikins (1766), 3 Burr. 1707 ; 
Freeland v. Olover (1806), 7 East, 467 ; Da ^ofta v. Edmunds (1816), 4 Camp. 
142 ; Stewart v. Bell (1821), 6 B. & Aid. 288 ; and as to incorporation of usage 
in the policy, see p. 344, ante ; compare Tennant v. Henderson (1813), 1 Dow, 
324, H. L. (where the usage alleged was not established). 

(«) Salvador v. Hopkins, supra; ThsBedouin, [1804] P. 1, 0. A. ; As/ar i: Co. 
V. Blundell, [1896] 1 Q. B. 123, C. A. ; Charlcsuorth v. Faber (1000), 6 Com. 
Cas. 408. 

{/) See also titles CoMT£a.cI, VoL VII., p. 436 ; OuAiiA^iEE, Vol. XV., p. 440 
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There are two other distinctione between a warranty and a 
representation which it is important to notice. A breach of 
warranty will avoid the policy, although it does not relate to a 
matter material to the risk insured against, and in the second 
place a warranty must be strictly and literally complied with. On 
the other hand, a misrepresentation will not discharge the under- 
writer when it is not a material misrepresentation ; nor will he be dis- 
charged if the representation be substantiafly correct, that is to say, 
if the difference between what is represented and what is actually 
correct would not be considered material by a prudent insurer (g). 

The Act (A) contains the following provisions as to representa- 
tions : — 

(1) Every material representation made by the assured or 
his agent to the insurer during the negotiations for the contract, 
and before the contract is concluded, must be true. If it be untrue 
the insurer may avoid the contract (h). 

(2) A representation is material which would influence the judg- 
ment of a prudent insurer in fixing the premium, or determining 
whether he will take the risk {h). 

(8) A representation may be either a representation as to a 
matter of fact, or as to a matter of expectation or belief (li). 

(4) A representation as to a matter of fact is true, if it be sub- 
stantially correct, that is to say, if the difference between what is 
represented and what is actually correct would not be considered 
material by a prudent insurer (A). 

(5) A representation as to a matter of expectation or belief is 
true if it be made in good faith (h). 

(6) A representation may be withdrawn or corrected before the 
contract is concluded (i). 

(7) Whether a particular representation be material or not is, 
in each case, a question of fact (A)- 

808 - According to the third clause of the preceding paragraph 
the representation may bo either a representation as to a matter of 
fact or as to a matter of expectation or belief (A). 

Previous to the Act (Z) a positive statement made before or 
at the time of the conclusion of the contract that a certain fact 
or state of things shall ” or ** will ” thereafter exist was held to 
amount to a representation which, if not substantially complied 
with, avoided the policy although the representation was made 
without fraud (m). But it is laid down in later decisions as a 
principle of the law of contracts in general that a representation 

As to express warranties, see p. 418, post. As to misrepresentation in general, 
see title ^SREPBEBBKTATION Aim Fuaud. 

(ff) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 20 (4). See Pawson r. 
WaUvn (1778), 2 Cowp. 786, per Lord Mansfield, O.J., at p. 787 ; and Ton 
Tungdn v. miboia (1809), 2 Camp. 161 ; Nonnen v. Reid, Nonnen v. KetUewell 
(1812), 16 East, 176, 186. 

(h) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 20. 

(i) The time of conclusion of the contract is defined by s. 21 {ibid.)’, see 
p. 3>18 ; note (c), p. 406, ante. 

{k) Marine msurance Act, 1906 (6 Edw. 7, c. 41), s. 20 (3). 

{1) I.e., before let January, 1907 {ibid., s. 93). 

\m) Pawaan v. Wataon, supra; Rennutoun v. Ltilie (1821), 8 Bli. 202, H. L. 
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oi A future fact, if binding at all, can only be binding as a contract 
or promise Oz). It is submitted that this view is adopted in the 
above dofhiition, and consequently that promissory reprosenta- 
tions of future facts cannot be considered as representations witliin 
tiie meaning of the Act. If this view be correct, it follows that the 
fact of such promissory representations ” not being fulfilled will 
not of itself have the effect of discharging the underwriter (o). 

809. It is not necessary that a representation should be fraudu^ 
lent in order to avoid the insurance ; a representation, if material, 
though wholly untainted with fraud, will also discharge the under- 
writer from liability, unless the representation be substantially 
correct, or unless he knew the truth at the time the contract was 
concluded ( ji). 

It is, however, only a material representation as above defined {q) 
which will entitle the insurer to avoid the contract, and all that 
has boon said (r) concerning materiality of circumstances which have 
to bo disclosed to the undjrwriter, applies to representations made 
to him. Thus it is not necessary in order to avoid tho policy on 
the ground of misrepresentation that tho loss should have arisen 
from a cause in any way connected with the circumstances or 
nialtors represouied, the only question being whether the repre- 
sentation w'as material in tho sense above mentioned (»). 

810. Where the representation is as to a matter of expectation 
or liclief, it is suificient if it be made in good faith, that is to say, 
if tho assured bond fide entertains the expectation or belief (/). 
But where tho assured with intention to deceive the underwriter 
states his belief or expectation ns to matters of which he is 
ignorant, the representation cannot be considered as made in good 
faith and tho insurance may therefore be avoided (it). 

811. Tlie fact reprosonted by the assured may be a statement 
that he has received certain information. In such case, if he merely 
submits the infoniiation to tho underwriter, leaving him to draw 
his own conclusions from it, there is no untrue representation, and 


(w) Jordan v. Money (1854), 6 If. I;. Cas. 185 ; Maddmn y. AU'raon (1883), 8 
App. Cub. 4G7, 473 ; iUthena' Hank of Loiiwana v First National Hank of Nm 
Orleans (1873), L. K. G II. L. 352, 3P0; and see Ueatiie v. Klmry {Lord) (1872), 
7 Ch. App. 777, pel' Mellibu, L.J., at p. 804, niid title Misjiei'Hesentatio.v 
AND Fkaud. 

(a) See the discuBsion of this in Artiould on Marine Insurance, ss. 542— 545 
( p) It is submitted that it is rightly orgued in Arneuld on Marine Insur- 
ance, B. 536,' that as a fraudulent representation will not av<'id the contract 
(Hee p. 404, ante) if it did not mlluenco tho mind of the contracting party, this 
must a foTlwri be true of an innocent iniui'OXirt'Bentntion. 

Marine Insuronce Act, 1906 (6 Edw. 7, c. 41), s* 20 (2) ; see p. 406, ante. 
(r) Seo p. 408, ante. 

(fl) Maiiiio Insurniice Act, 1906 (8 Edw. 7, c. 41), s. 20 (1^ ; Lyyieh y. Dnnsji^d 
(18U), 14 East, 494, Ex. (}h.; and oasos cited in note (t), p. 108, ante, and 
note (x), p. 409, ante. 

(f) Marine Insuniiice Act, 1906 (G ICdw. 7, c. 41), b. 20 (5). 

(w) See F(lyiit</ton v. FttzinaHrtce{l6SR), 29 CJh. D. 460, 0. A.t,per Bowbn,L.J., 
at p. 481 ; Drrry v. Peek (1889), 14 App. Gas. 337 ; Fawson y. Wataon (1877), 
2 Uowp. 785, per Loi-d Mansfield, O.J., at p. 788. 
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the underwriter cannot avoid the policy although the information 
prove to be incorrect (a). 

812. Where a representation has been made in answer to an 
inquiry by the underwriter, the assured has had notice that the 
answer would influence the underwriter in taking the risk ; and 
therefore the strongest presumption exists that the matter inquired 
into was material to be known by the iVisurer, and any untrue 
answer will entitle him to avoid the policy {b). 

813. A concealment of a material fact may virtually amount to 
representation that the fact does not exist, and every misrepresenta- 
tion evidently involves a concealment of the truth. It consequent!}' 
follows that some cases which held that the policy was avoided by 
misrepresentation might liave been decided also on the ground that 
there was concealment of a material fact and vice versa (c). 

814. Where there are several underwriters to the same policy 
a ropresentation to the first has been considered virtually a 
ie])resentatioii to all, with tlie result that oach subsequent under- 
writer, when it pro\cd lo bo false, might on this ground avoid the 
insurance 01 ) ; for it lias been presumod that the suhsequeilt 
insurers subscribed the policy upon the faith reposed by them in 
tlie skill and judgment of the fiiNt. The propriety of this rule has, 
however, been strongly questioned by judges of great eminence (e). 
It is submitted that the view which will probably bo adopted on 
tins subject is that there are two quoitions of fact to be docidod — 
first, whether in any particular case tlio subsequent underwriter 
reasonably relied upon the judginont of the first underwriter, and 
locondiy, whether the lalter w-as misled by the reprosonlation. 


(а) 2 Duel’, L»nv of Majino Insiirarico, p. TO.*}; Brme v. Vtath&'sUme (1813), 4 

Tnujit. 8(59. "W lioro, IKn iiiforuialKm cuimnuniciilod to the ii).snror 

ittii‘imrt« to cuiiio from iin ng( nt of the iihsuiod whoso duty it is to supply 
h'jii with corioot inlolligonco in relation to tho Svibject in<^urerl, the incoriect- 
noiiis of the infoniujtion may discharge the underwriter {FxUherhnt v. Afathtr 
(1785), 1 Torin Hop 12). 

(б) 2 Duel-, L.iw of Maiiuo Tiisuranco, i)p. 580, 581 ; Phillijts, Law of Insur- 
ance, B. 5'12. Loid Esher, M.ll., in The Jit'dimin, [1891] P. 1, C. A., at p. 12, 
says : “ If he,” (j e. the aB-uiod] “is nskrd a (pioslion -whether a matori.u fact 
or not - by the underwriters, ho must ariswoi it truly. If he answeis falsely, 
with intent to deceive, though it may not bo a mntcii.d fact, it will vitiuto the 
policy.” It is subniilled, however, that the mere nbi-enco of deceit cannot 
exonerate the assured, othoiwiso theio would bo no di/Toienco between a 
reprosonlation made ppontanoously un<l one made in answer to an inquiry. 

(c) Fifzhcrbcrt V. iJAif/i'r (1786), 1 Toim Kcp. 12; Tale v. IJyslop (1885), 16 
Q. IJ. J>. 3i:8, 0. A. 

(d) Pawson v. H afson (1778), 2 Cown. 785; Barber'^. FUUher (1779), 1 Iloug. 
(k. B.) 305; StackjMiIe v. Simon (1779), 2 Park on Marine Insmanoe, 8th eJ., 
p. 932 (life policy) ; Afarsdmv. Bevl (1803), 3 East, 572, 673, Friae v. Parkinson 
(1812). 4 Taunt. 640. 

(e) Urine v. Featheratone, aupra; Forrester v. Piyoii (1813), 1 M & 8. 9, 
jier Loid Ellenborouoii, at p. 13. It is rot extendi^ to representations 
to later underwriters (/?eW v. Carslnira (1810), 2 Camp 543 ; Urine v. Feniherstone, 
anjtra ; Mai sden v. Jteid, su]jra). Of course, if the subscription of the first under- 
writer is procured under a secret undcivtanding that it should not be binding 
and for the fraudulent puriroso of leading others to insure, the policy will bo 
voidable on the ground of fraud. The first uuderwiitor in suen cases is io 
England called “a decoy duck.” 
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815. The construction of representations is governed by the 
ordinary rules applicable to the interpretation of clauses in a 
policy (/). 

816. There are two things which must always be borne in 
mind in dealing with the numerous cases that have been decided 
on the subject of concealment and representation. First, as the 
materiality of matters ^concealed or of representations made is a 
question of fact^/) and not of law, each case must be decided upon 
its own particular facts. Secondly, in former times when the 
parties to a contract were not allowed to give evidence, the courts 
were obliged in many cases to raise presumptions of fact and to 
act upon them, hut now that the parties can be examined and 
cross-examined, it is in almost all cases unnecessary and useless to 
have recourse to any such presumptions of fact. 

817. When a policy is avoided for concealment and misrepre- 
sentation, it may be ordered to be given up and cancelled {h). 

Sitb-Seot. 4. — IVarrantieB ; th^ir General Nature: Er, press Warranties. 

(i.) General Nature. 

818. A warranty is either an undertaking by the assured that 
some particular thing shall or shall not be done, or that some 
condition shall be fulfilled, or it is a statement which affirms or 
negatives the existence of a particular state of facts (i). Thus a 
warranty may he an undertaking that the thing insured is neutral 
property or that the ship insured sailed on a certain day, or that 
all was well at a given time, or that the ship shall sail on or before a 
given day, or that she will depart with convoy etc. 

A warranty may be express or implied {k). 

Nothing can be an express warranty unless it is included in or 
written upon the policy, whether in the margin or at the foot, or 
transversely, or is contained in some document incorporated 
therein by reference (1). 

A warranty is implied if it is a condition implied by law, such as, 

{/) Vliaurand v. Awferatein (1791), 1 Peakw, 01; Freelartd y. 0/oycr (1800), 

7 Eiist, 407, 462 ; Kirhy v. (1818), 1 B. & Aid. 672, 675. 

{(/) Marine Insurance Act, 1908 (6 Edw. 7, c. 41), s. 20 (7). As to the word 
“ warranty,” when used in the ” memorandum,” see note (o), p. 420, and p. 461, 
post. 

(A) Jtivaz V. Gerussi (1880), 6 Q. B. D. 222, (J. A. ; Brooking v. Maudslay^ 
Son & Field (1888), 38 Ch. D. 636. See also titles Equity, Vol. Xlll., pp. 62, 
53; GuAiiANi’EE, Vol. XV., pp. 607, 543, 544; Misrephesentation and 
Fraud. 

(t) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 33 (1). ^ 

[k) Ibid., s. 33 (2). As to express wanunties, see p. 418, poet; as to impliodP 
warranties, see p. 422 , } ost. 

(i) Marine Insurance Act, 1906 (0 Edw. 7, c. 4\), s. 36 (2); Blackhurst y. 
Codeell (1789), 3 Term Hop. 360; Pawson y. Ilarnevelt (1779), 1 Done. (k. n.) 12, 
n. [4]; see Beneaude v. Thames and Mersey Marine Insurance Co., [1897] A. C. 
609, per Lord HALSiiirBY, nt p. 612. In Edivurda y. Abtraijrem Mutual Ship 
Tneurance Socidy (1876), 1 Q. B. D. 663, Ex. Ch., Pollock, B., and Brett, J., 
expressed the view at pp. 586, 588, that parol evidence is admissible to show 
wlmt documents were intended by the parties to form one contract of insurance. 
Bed (fwere, unless the documents are connected by reference. See, generally, 
titles Contract, Vol. VII.^. 625 ; Deeds and Other Instbuhents, Vol. x., ^ 
pp. 448—453 : Etidbncs, VoL XHI., p. 668 ; GUARANTEE, Vol. XV., p. 467. 
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for example, a warranty in a voyage policy that the ship is 
seaworthy at the commencement of the voyage, or that she will AvoUlandii; 
not deviate from the prescribed or usual coarse of the voyage, of PoUoles ' 

The essential characteristic of a warranty is that it must be • 

exactly complied with, whether it be material to the risk or not. Wa rrant iea 
If it be not complied with, then, subject to any express provision Bwential 
in the policy, the insurer is discharged from liability as from the characterta- 
date of the breach, but without prejudice to any liability incurred 
by him before that dat6(7n). 

Any inquiry into the materiality or immateriality to the risk is Breach of 
entirely precluded, and so are all questions, whether there has or warranty, 
has not been a substantial compliance with the warranty ; and, 
where a warranty has been broken, although the lose may not have 
been in the remotest degree connected with the breach, the under- 
writer is none the less discharged on that account from all liability 
for the loss fn). Thus where a ship, warranted to sail with convoy, 
in fact sails without it and is lost in a storm, the undorwnter is not 
liable for the loss (o). 

Where a warranty is broken the assured cannot avail himself of 
the defence that the breach has been remedied and the warranty, 
complied with before the loss, for as soon as the breach occurs the 
underwriter is ipso facto discharged from liability {p). 

819 . Subject to the exceptions mentioned in the next paragraph, No excugo for 
no cause, however irresisiible, will excuse non-compliance with 

an express warranty, not even the direct and unavoidable operation MpreM 
of a peril expressly insured against. In short, the warranty is an warranty, 
absolute condition precedent {q). A breach of warranty, whether 
express or implied, enables the insurer to avoid the contract as 
from the date of the breach, and therefore in toto, if the breach 
takes place at the commencement of the risk (?•). 

820 . Non-compliance with an express warranty is excused — Cages in 
first, if the state of things contemplated by the warranty ceases ; which_non. 
thus if, during a war, a warranty to sail with convoy at a given cx^sed,”^^ 
future time be inserted in the policy, the intervemtion of peace before 

that period would excuse the necessity of compliance on the principle 
that cessante ratione cessat lex: secondly, when the compliance with 
the warranty is rendered unlawful by any subsequent law (s). 

A warranty, whether express or implied, may be waived by the Walter by 
insurer (Of but an express warranty does not exclude an implied iMuro.’. 

(m) Marine Insiimiice Act, 1906 (6 Edw. 7, c. 41), a. ii!i (:i). 

(i0 Newccutle Ftre /nsurance Co. y. Maemorran & Co. (181.5), 3 Dow, 255, 

H. L., per Lori Eldon (firo policy) ; De Hahn v. Hartley (1786), 1 Tonn llep. 

'fte ; affirmed (1787), 2 Term Bop. 186, n.. Ex. Ch. (no reiisou given). 

^(o) Hibbert v. i%ou (1783), Marshall on Marine Instiiuuce, 4th od., i>p. 280, 

289 292. * 

(p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 34 (2) ; Ilibhert v. Pigoa, 
gupro. 

(jf) Hore V. WhUmore (1778), 2 Cowp. 784. Havelock v. Hanrul (1789), 3 
Term Bop. 277, is not, as has boon sometimes supposed, any authority to the 
contrary; see Cory v. Burr (1883), 8 y\pp. Cas. 393, per Lo«i Blackburn, at 
p.401. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 33 (3). 

M Ihid„ 8. 34 (1). 

* (0 lUd., 8. 34 (3); see p. 423, post. 
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warranty unless it be inconsistent therewith (a). Thus if a policy on 
cattle provides that the fittings of a ship are to be approved by 
Lloyd’s surveyor and they are so approved by him, the warranty of 
seaworthiness is not excluded by the express provision as to the 
approval of the fittings (</). 

(ii.) Eosprm Warranties. 

821. An express warranty may be in any form of words from 
which the intention to warrant may be inferred (6). The word 
“ warranty ” or “ warranted,” for instance, is in no case necessary. 
The words ” to sail on such a day,” or “ in port,” or “ all well ” on 
such a day etc., if written on the face of the policy, amount to an 
express warranty as much as any formal clause, and even the 
description of the vessel insured as being of a certain nation, as a 
Danish brig or the Swedish ship “ Sophia,” will amount to an 
express warranty of her nationality (c). But it is sometimes a 
question, especially in time policies effected with mutual assur- 
ance associations, whether a clause which purports to be a warranty 
should not be held to be an exception and not a warranty (d). 

822. Speaking generally, the same rules of construction apply 
to the interpretation of a warranty as apply to any other part of 
the policy. Thus in order to carry out tho presumed intention of 
the parties a clause ” warranted no iron ” has been held to cover 
steel, and the word “seamen” has been held to include boys os 
well as adult mariners («). 

All kinds of warranties are inserted in policies to meet the 
various exigencies of commerce. It is of little use to refer in any 
detail to the numerous cases in which these clauses have been 
interpreted, because not only their forms but tho usages which 

(«) Marine Ii^siirauce Act, 1906 (6 Edw 7, o. 41), 8. 36 (3) ; Sletgh v. Tye^r^ 
nOOO] 2 Q. B. 333 ; Quebec Marine Insurance Co. v. Commercial Bank of Canada 
(1870), L. R. 3 P. 0. 234 ; compare Qreenoch Steamship Co. v. Maritime Insurance 
Co., [1903;] 1 K. B. 367. 

U)) Miinno Insurance Act, 1906 (6 Edw. 7, c. 41), s. So (1). 

(c) Kenyon v. Berthon (1778), 1 Doug. (k. b.) 12. n. [4] ; Bartng^. Clagett (1802>, 
3 Boh. & P. 201 ; Baring v. Christie (1804), 6 East, 398, Ex. Ph. ; Lothian /. 
Henderson (1803), 3 Bos. & P. 499, II, L. ; compare Clapham v. Cohgan (1813), 
3 Camp. 382; Dent v. Smith (1869), L. R. 4 Q. B. 414 (no implied warranty 
agt^iinst change of nationality). A sirained construction must not, however, be 
put on a statement in tho policy so us to make it a waraanty {Muller v. Thompson 
(1811), 2 Camp. 610). Calling a vessel tho “good ship A ” in a time policy is 
not a warranty of seaworthiness {Sinall v. Qibson (I860), 19 Q. B. 14l{ 167, 
Ex. Gh. ; affirmed sub nom. (Dbson v. Small (1863), 4 H. L. Gas. 363. 

(d) See CoUedye v. liarty (1851), 6 Exch. 205 (clause hold to be a warranty)., , 

(e) Hart v. Standard Marine Insurance Co. (1889), 22 Q. B. D. 499, 0. A. ; 

v. Stupart (177n), 1 Doug. (k. b.) 11. As to tho meaning of “warranted unin- 
suicd,” see Itoddick v. Inaemnity Mutual Marine Insitrance Co., [1 895] 2 Q. B. 380, 
G. A. ; and General Insurance Co. of Trieste {Aseicurazioni Generali) v. Cary, [1897] 
1 ,Q. B. 336 ; and compare Thames and Mersey Marine Insurance Co., Ltd, 
v. Gunford Ship Co,, Ltd., Southern Marine Mutual Insurance Association 
V. Gunford Ship Co., Ltd. (1911), Times, 29th June, II. L. See also title Deeds 
AND Other Instruments, VoL X., pp. 437, 460. Where a ship is insured 
“ in any lawful trade ” these words must be confined to the tiade on which the 
ship is sent by her owners, and therefore the assured who has sent her on a 
lawful voyage is not precluded from recovery for a low occasioned by heir 
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affect their constructiou are constantly changing. It Buffioes briefly 
to direct attention to certain of the more usual and important 
navigation warranties. 

823 . Where a ship is warranted “well ’* or “ in good safety" on 
a particular day, it is sufficient if it be safe at any time during that 
day (/). A \yarranty that the ship was in port at a given day would 
be construed in the same way (g). Where a ship is warranted to sail 
or depart before or after a given day, the warranty must be strictly 
fulfilled, and if she sails or departs, in the former case after, and 
in the latter case before, the prescribed day, the underwriter is 
discharged from liability although the loss is not in the remotest 
degree connected with the time of her sailing or departing (h). 

Where a ship is insured “ at and from ’’ an island, the whole 
island is considered as one terminus a quo^ and the ship is not 
considered as having sailed on her voyage till she has cleared away 
from the island with the purpose of proceeding directly to the 
temiinus ad quern {h). 

In order to satisfy a general warranty to sail on or before a 
given day the ship need not on or before that day proceed to any* 
distance on her voyage, but she must have moved from her 
moorings on or before that day with the bond Jitle intention of 
prosecuting the voyage (i), and not solely for the sake of comply ing 
with the >^arranty (/c). 

Where a warranty is not merely a general warranty but a 
W'arranty to sail or depart from a given port before a given day, it 
is not enough that she has sailed ; she must have left the port 
before that day(0. 

When, however, a voyage consists of different stages, such as a 
river and a sea voyage, and the usual couibe of navigation is to 
perform them with diirorent crews or equij^ments, the general 
warranty to sail on or before a given date only requires the vessel 

being baxratroiisly employed in a smuggling trade {Havelocks. Hantill (1789), 

3 Tt^rm Eep. 1277). 

(/) Manne Insuratico Act, 1906 (6 Edw. 7, c. 41), b. 38 ; Blackhurst v. Cockell 
(1789), 3 Term Eep. 360. 

(£f) As to when a ship is “in port,” see Hunter v. Northern Marine Insurance 
Co. (1888), 13 App. Cos. 717. 

(A) Vezian v. (1779), Marshall on Marine Insuranco, 4th ed., p. 284 ; and 
see Kenyon v. Berthon (1778), 1 JJoug. (k. e.) 12, n. [4j ; (rukkshank v. Janaon 
(10), 2 Taunt. 301. 

\i) Bond V. NuU (1777), 2 Cowp. 601 ; Earle v. Harria (1780), 1 Doug. (k. n.) 
357; Thelluaaon v. Ferguaaon (1780), 1 Doug. (k. b.) 361 ; Thelluaaon y. Staples, 
Thelltiason v. Figoii (1780), 1 Doug. (K. B.) 366, n. [9]; Cockrane v. Eiaher 
(1835), 1 Cr. M. & E. 809, Ex. Ch. ; compare Cruickahank v. Janaon, supra; Sea 
Insurance Co. v. Bloyg, [1898] 2 Q. B. 398, C. A. ; Mersey Mutual Underwriting 
Association v. Boland (1910), 26 T. L. E. 386. 

ik) Ridsdalev. Newnham (1815), 3 M. & S. 456; Pittegrewv. Pringle (1832), 

3 B. & Ad. 514 ; Graham y. Barras (1834), 5 B. «& Ad. 1011. 

(2) Moir y. ^>yal Exchange Aasurante Co. (1815), 3 M. & S. 461 ; 8. 0. 6 Taunt. 
241 ; Lang v. Anderdon (1824), 3 B. & C. 496, 600. On an insurance on ship 
at and from New York to Quebec, during her stay there, and thence to the 
United ^ngdom, the ship being waiTant^ to sail from Quebec on or before 
the Ist Noyember, the court held that the warranty only applied to the port of 
the yoyam between Quebec and England, and that theretore the underwriters 
were liable for the loss of the ship ^itweeii New York and Quebec after the 
let November {Bainea v. Holland (1855), 10 Exch. 802). 
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to sail on the earlier stage in the condition in which that part of 
the voyage is usually performed (m). 

824. In the Napoleonic wars a warranty or stipulation was often 
inserted in the policy that the underwriter should not be answerable 
for the risk of capture, seizure, or confiscation in the ship's port of 
discharge, or in port or. ports generally (n). 

The modern Lloyd’s form of the warranty against capture etc. is 
as follows : " Warranted free of capture, seizure and detention, and 
the consequences thereof, or of any attempt thereat, piracy excepted, 
and also from all consequences of hostilities or warlike operations 
whether before or after declaration of war.” The meaning and 
elTcct of this clause, and of the warranty contained in what is called 
the “memorandum,” is discussed elsewhere (o). 

826. There is no implied warranty as to the nationality of a ship 
or that her nationality shall not be changed during the risk (p), but it 
often happens in time of war that the assured warrants the ship or 
goods to be neutral. Such a warranty is called “ a warranty of neu- 
trality.” If the property is enemy’s property, or ceases to have the 
character of neutrality, because employed, used, or dealt with in such 
a manner as to be liable to capture, the warranty is broken (g). For 
instance, if a ship violates the law of blockade or is used in trans- 
porting enemy’s troops, or is engaged in the privileged colonial or 
coasting trade of the enemy, or is carrying contraband goods to the 
enomy, the ship in the former cases, and the goods in the last case, 
are not of a neutral character. What is meant by the word “ enemy,” 
whether enemy by birth or by commercial domicil, and in what cir- 
cumstances property is or becomes enemy’s property or forfeits its 
neutral character, are questions sometimes of considerable difficulty, 
appertaining to international and prize law and not to insurance 
law (r). 

(rn) Douillon v. Lujdon (186.'J), 16 0. 13. (n. b.) 113. The two cases of liidsdale 
y. Newnham (1816), 3 M. & S. 466, and Vittegreio v. Pringle (1832), 3 B. & Ad. 
614, are scarcely reconcilable with the judgment in llomllon v. LnpUm, mpra. 
As to the meaning of warranties “ not allowed to enter the Gulf of St. Jjawrenco 
before ” a curtain date, *' no St. Lawrence between certain dates,” see Provinriai 
Jnsnrance Co. of Canada v. Leduc (1874), L. R. 6 P. 0. 224, and fHrrell v. Dryer 
(1884), 9 Anp. Gas. 346. See also title Custom and Usages, Vol, X., p. 266. 

(«) For the construction applied to these words, see Dalgleteh v. Z/rooA-s (1812), 
15 East, 296; Oomy. Taylor (1812), 3 Gamp. 204; Maydhew y. ScoU (1812), 3 
Camp. 205; Jarman v. Gooj»e(1811), 13 East, 394, 398 ; Ktyaer v. Scott (1812), 
4 Taunt. 660; Jteyner v. Pearaon (1812), 4 Taunt. 662; Jevin y. Newnham 
(1813), 4 Taunt 722, Ex. Oh.; MeUiah v. Staniforth (1811), 3 Taunt 409; Levy 
V. Vaughan 4 Taunt 387; Levi v. AllnvU (1812), 16 East, 267, per 

Lord Ellenbououoh', G.J., at p 269; Brown y. Tierney (1809), 1 Taunt. 517 ; 
Baring v. Vaux (1810), 2 Gamp. 641. 

(o) See p. 443, and p. 468, poat. The word ” v^arranted,” whan followed 
by the word ” free,” as in ” free from capture,” '* free of particular average ” 
etc., is used in a very different sense from that defined in the Marine Insurance 
Act, 1906 (6 Edw. 7, c. 41), s. 33. In these oases it only has the effect of 
exempting the underwriter from liability for losses of the nature specified in 
the warranty. For a modem case on this clause, see Anderaen y. Marten, [1908] 
A. 0. 334 : compare Otago Farmera' Co-operative Aaaodation of Neio Zealand y, 
Thompaon, [1910] 2 K. B. 146. 

(p) Marine Insurance Act, 1906 (0 Edw. 7, o. 41), s. 37 ; Clapham v. Cologan 
(181 ;p. 3 Camp. 382 ; Bent v. Smith (1869), L. B. 4 Q. B. 414. 

(q) Marino Insurance Act, 1900 (6 Edw. 7, o. 41), s. 36 (1). 

(r) See title Prize Law and Jurisdiction. 
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Ag&in, by the general law of nations, and sometimeB under Bm, Uv. 
treaties, a ship is bound to carry certain necessary documents to Avoids}^ 
establish her neutrality, and if she makes default in so doing, or if of PoUdsa' 
she falsifies or suppresses her papers or uses simulated papers, she and 
may render herself liable to capture. In what circumstances Warranties 
she may^ so render herself liable is also a question belonging to ' 

prize or international law (e). 

826. The Act (t) contains, however, two provisions relating to Proviflloae as 
the matters referred to in the preceding paragraph, which to a 
certain extent modify previous decisions. The first is as follows : 

Where insurable property, whether ship or goods, is expressly 
warranted neutral, there is an implied condition that the property 
shall have a neutral character at the commencement of the risk, 
and that, so far as the assured can control the matter, its neutral 
character shall be preserved during the risk (tt). 

Therefore if the property has not a neutral character at the com- implied 
mencement of the risk, the insurer can avoid the policy (?;) ; but if ooDdition of 
the property has lost its neutral character after the commencement commeiiM** 
of the risk, the insurer’s liability depends upon whether this could, mentof risk, 
have been pi oven ted by the assured or his agents. For instance, the* 
underwriter will not bo discliarged from liability if after tbe date 
of the insurance a war has broken out which has made the property 
enemy’s property ; nor would an insurer of goods be discharged 
from liability if after the commencement of the risk the ship for 
the same reason ceased to have a neutral character (a). 

The second provision is as follows : — ^Where a ship is expressly implied con- 
warranted “ neutral,” there is also an implied condition that, so far 
ns the assured can control the matter, she shall be properly properly**^ 
documented, that is to say, that she shall carry the necessary documcmteii. 
papers to establish her neutrality, and that she shall not falsify or 
suppress her papers, or use simulated papers. If any loss occurs 
thiough breach of tliis condition, the insurer may avoid the 
contract (2>). 

?'his provision, it will be observed, is applicable, so far as the 
assured can control the matter, only to the case of the ship 
being and warranted neutral and to the ship’s documents not being 
in order. In such case the insurer is not liable for any loss occurring 
through breach of the condition. It seems, however, that he 
remains liable for any previous lo8s(c). 

’b) See title Prize Law and Jurisdiction. 

Marine loBurance Act, 1906 (6 Edw. 7, o. 41), b. 30. 

itt) Ibid., B. 36 (1). 

v) Wvohner v. Muilman (1763), 1 Wm. Bl. 427. 

a) Eden v. ParkiBon (1781), 2 I)ou^ (k. b.) 732. 

I M Marine Insurance Ae4, 1906 (6 Edw. 7, c. 41), b. 36 (2). 

(c) Proper documents are those required by the general law of nations or hy 
treaty, and do not include those which are only required by the ordinances of 
the belligerent power (/Vice y. Bell (1801), 1 East, 663; Bell y. Bromjield {1812), 

15 East, 364, 368).^ Ae to the want of proper documents where there is no 
warranty of neutrality, see note (e), p. 425, post. As the Marine Insurance 
Act, 1906 (6 Edw. 7, a 41), a. 36, overrides certain previous decisions, e.p., Bieh 
V. Parker (1798), 7 Term. Bep 705, and os it is clear and precise, it seems useless 
to refer in de^ to the previous oajses, and it is sufficient to mention tiie 
following in addition to those already lited ’.—Baring v. ClagtU (1802), 3 Bos. 

& P. 201; Maynt V. Walter (1782), Miarshall on Marine Insurance, 4th ed., 
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827. 1C in a policy on goods thore is a warranty against coiilra* 
band, and some of tho goods are contraband, tlie policy is void in 
toto {d). 

The carriage of a belligerent’s despatches, or of military or naval 
persons in his service, in circumstances which render the ship 
liable to condemnation, is a breach of the warranty of neutrality. 
But the carriage of naval oiheers is not a breach of wavianty against 

contraband of war," inasmuch as in legal and commercial language 
the word “ contraband " is not applied to persons, but to goods {e). 

828. The sentence of a prize court of competent jurisdiction con- 
demning captured property (/) is a judgment in rem, giving a good 
title as against all the world. But tho English courts, after much 
hesitation, have gone further, and have held that tho sentence of a 
competent prize court (either of an enemy’s or of a neutral country) 
is, in actions on a marine policy, conclusive as to the existence of the 
ground on which the court professes to decide. In certain cases, 
even whore the ground on which tho sentence must have been 
based, though not exiiressed, may be clearly inferred from the whole 
of the judgment to have been that iho property was not neutral, 
this inference has been hold conclusive in !>n action on the policy ((/). 

Sub-Sect. 5.— Implied Warranitca. 

(i.) 0/ Seaworthineaa. 

829. In a voyage policy, whether on ship, goods, freight or other 
insurable property, there is an implied warranty that at the com- 
mencement of a voyage the ship shall be soawoi tliy for the purpose 
of the particular adventure insured, that is, that she is reasonably 
fit in all respects to encounter the ordinary pei ils of the seas of 
such adventure (/t). 

This warranty of seaworthiness at the commencement of the 
voyage may be excluded ])y express terms or clauses in the policy, 
if, but only if, these are absolutely inconsistent with such warranty (i). 

p. 338 ; BarFiUay v. Lewis (1782), Marshall on Maiino Inemance, 4ih ud., p. 339; 
Garrtla v. Kcnatngion (1790), 8 Term Rop. 230 ; Pollard v. IhH (1800), 8 '^'yrin 
Rep. 431; Bird v. A^vphton (1800), 8 Teiiu Rep. 562; Tabba v. JJendt/uck 
(1801), 4 Esn. 108; Stjl'ken v. Lee (1S07), 2 lies. & P. (N. ii.; 484; Buricer v. 

(1 80s), 9 East, 283; Le Gheminant v. Pearaon, Le Cheminant v. AllntUt 
(1812), 4 Taunt. 307, 379. . 

(<i) Seymour v. London and Provincial Marine Inaurance Co. (1872), 41 L. J. 
(0. p.) 193. 

(e) Yangtaze Inaurance Aasociation v. Indemnity Mutual Marine Asaurance Co., 
[1908] 1 K. B. 911 ; aOSimod 2 K. B, 501, 0. A. 

(/) TIughea v. Cornelius (1682), 2 Show. 232; 2 Smith, L. 0., llthed., 741. 

(7) Lothian V. Henderaon (1803), 3 Bos, & P. 499, K. L. ; Bofton v. OlaH'-tone 
(1805), 6 East, 165, 160; affirmed (1809), 2 Taunt. 65, Ex. Ch. In this respect 
prize cases are exceptional {Ballantytw v. Madcinnon, [1896] 2 Q. B. 45.5, 463, 
t). A. ; Hohba v. Henning (1864), 17 B. (n. 3.) 791, 823). See titles Conpliot 
OP Laws, VoI. VI., pp. 290, 297, 298 ; Estoppel, Vol. XIIL, p. 340 ; ParzE 
Law and Juhisdiotion. 

(A) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 (1), (1). As to the 
implied warranty of legality, see p. 428, 2 >ost. As to the implied condition 
oguinst deviation and dolay, see p. 395, ante. As to tho absence of warranty of 
eeaworthinoss in a time policy, see p. 428, post. 

(») Marino Insurance Act, 1906 (6 Edw. 7, 0. 41), a. 35 (3). 
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Thus where losses from rottenness, inherent defects, and other 
unseaworthiness are excepted, the warranty of seaworthiness at the 
commencement of the voyage will nevertheless subsist, so that if 
the vessel started with a defective boiler, the underwriter can avoid 
the policy (k). 

830. The warranty will be pro tanto neutralised by the common 
clause “ held covered in case of any breach of warranty at a premium 
to be hereinafter arranged ” (Z), and it will be excluded by the clause 
“ ship allowed to be seaworthy for the voyage ” {m). The warranty, 
moreover, like any other warranty, may be waived by the under- 
writer either by memorandum or note on the policy, or by his act, 
such as acceptance of notice of abandonment, affirming the policy 
after knowledge of the breach of warranty (n). 

831. In the absence of waiver, or of some clause affecting its 
operation, a breach of warranty of seaworthiness will discharge the 
underwriter from liability as from the time of such breach, although 
the loss be wholly unconnected therewith, and even though the 
unseaworthinesa be remedied before the loss (o). 

It does not matter that the iinseaworthinpRS was caused by the 
acta of strangers or by inevitable accident, or that the assured acted 
with perfect good faith and did not know, and had no means of 
knowing, of the ship’s un seaworthiness (p). If the vessel in fact 
was not seaworthy the underwriter is not liable. In short, in a 
voyage policy the scaworthincHS of the ship at the commence- 
ment of the voyage is, unless the warranty bo waived by the 
underwriter or excluded by clear and express terms in the policy, 
an absolute condition precedent to the liability of the underwriter 
for any loss subsequent to the breach (y). 

832. The vessel must be reasonably lit (r). Soaworlhinoss is a 
relative term and may vary with the class of the ship insured. 


(/c) Quebec Marine Insurance Co. v Commercial Bank of Canada (1870), 
L. R. 3 P. 0. 234 ; see also Sleigh v. Tyber^ [1900] 2 Q, B. 333. 

S Qreertock Stenmehip Co. v. Maritime Insurance Co., [1903] 1 K. B. 367 
)Te it was held that the additional premium which the underwriters would 
kavo been entitled to charge would have at least equalled the loss sustained, so 
that the assured recovered nothing) ; Mentz, Decker Co. v. Maritime Insurance 
Co. (1909), 101 L. T. 808. 

(ni) Parfitt v. Thompson (1844), 13 M. & W. 392; Phtllipsy. Nairne (1847), 4 
0. B. 343. 


(n) Marine Insurance Act, 1906 (6 Edw. 1, c. 41), s. 34 (3) ; Provincial Insur- 

ance Co. of Canada v. Ltduc (1874), L. R. 6 P. 0. 224 (express warranty). In 
Weir y. A berdeen (1819), 2 B. & Aid. 320, as explained in Quel>ec Marine Insurance 
Co. V. CWiTnerctoZ Bank of Canada [1870), L. R. 3 P. 0. 234, by Lord Penzanoe, 
at p. 244, the warranty of seaworthiness was waived by a memorandum on the 
policy. “ 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 34 (2); Quebec Marine 
Insurance Co. v. Commercial Bank of Canada, eupra, at p. 244, following Forshaw 
V. Chabert (1821), 3 Brod. & Bing. 158. 

{p) The Olenfruin (1885), 10 P. D. 103; Quebec Marine Inaurance Co. y. 
Commercial Bank of Canada, supra. 

{g^Dauglas y. ScougaU (1806), 4 Dow, 269, per Lord Eldon, L.O., at p. 276, 
\r) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 39 (1), (4). 
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Thus a river steamer insured for a sea voyage need not be made as 
fit for the voyage ns an ocean-going vessel. She need only be made 
as seaworthy as is reasonably practicable by ordinary available 
means (s). 

Moreover, the standard of seaworthiness varies with the nature of 
the voyage insured ; the vessel may be seaworthy for one voyage 
but not for another, for a voyage at one season of the year and not 
for a voyage at another season ; she may be seaworthy when laden 
with one kind of cargo and not so when laden with another kind (t). 

833. The ship must be reasonably fit in all respects. She must 
bo competent in hull to encounter the ordinary perils of the seas and 
properly equipped with the necessary sails, tackle, stores, supplies, 
provisions, medicines, and other things requisite for the safety of 
the voyage and those on board of her, and, if a steamship, she must 
have her engines and boilers in sound and proper condition, and 
also an adequate supply of coal for the voyage (o). 

A temporary defect, however, in the ship’s condition, due to some 
negligence at the time of sailing, does not constitute a breach of the 
warranty of seaworthiness, provided that the state of the ship be 
such that, if the master and crew do their duty, the defect can be 
remedied or any danger from it averted. Thus the ship is not 
unseaworthy on account of her porthole being improperly left open 
at the commencomoni of the voyage if it can be readily closed at 
sea whenever necessary (6). 

The vessel must also at the commencement of the voyage be pro- 
perly manned with a competent master and a competent and 
adequate crew', and must havo a pilot on board at the port of depar- 
ture in cases where there is an establishment of pilots at that port 
and the nature of the navigation requires one (c). 

(a) Bvrfjes v. Wtcldam (1863), 3 B. & S. G69; Clapliam v, Lanyton (1864), 34 
L. J. (q. u.) 46, Ex. Ch. But the undorwritOT may bo entitled to avoid the 
policy, if tho i'lict of the ship being only a river steamer is material to the risk 
and ha.s not been disclosed to him. 

(^) “ The ship should be in a condition to encounter whatever perils of the 
sea a ship of that kind and ladon in that way may be fairly expoctf^d to 
encounter" on the voyage insured {Sled v. Stair Line Steamehip Co. (1877), 3 
App. Cas. 72, per Lord Cahins, L.C., at p. 77 ; Danieh v. Harris (1874), L. E. 
10 C. P. I (ship laden with deck cargo) ; Stanton v. Richardson^ Richardson v. 
Stanton (1874), L. E. 9 0. P. 390, Ex. Ch. ; affirmed (1876), 45 L. J. (q. b.) 78, 
H. L. (cargo of wet sugar). 

(a) Eotteu sails, a dofoOTivo boiler and deficient ground tackle make the ship 
nnseawurthy: Wedderburn v. Bell (1807), 1 Camp. 1 (sails); Quebec Marine 
Insurance Ca v. Commercial Bank of Canada (1870), L, E. 3 P. 0. 234 ; 
Wilkie V. Geddes (1816), 3 Dow, 67', H. L. ; Woolf v. Claggett (1800), 3 Esp. 267 
(medicines etc.); Thtn v. Richards & Co., [1892] 2 Q. B. 141, 0. A. ; Oreenoch 
SUamship Co. v. Maritime Insurance Co., [1003] 1 K. B. 367 (coal). 

(J) Steel V. State Line Steamship Go,, supra; Uedlep v. Finmey <fe Sam Steam-- 
ship Co., [1892] 1 Q. B. 68, C. A.; Gilroy, Sone (fc Co. v. Friee A Co., [1893] 
A. Q. 66 (where the defect was not capable of easy remedy, and unsoaworthi- 
ness was found). 

(c) TaU V. Lwi (1811), 14 East, 481 ; Shore v. BontaU (1828), 7B. & 0. 798, n. ; 
FkilUps V. Headlam (1831), 2 B. & Ad. 380, per Parke, J., at p. 383. It seems 
clcai that sailing wiuout a pilot from a port where pilotage is compulsoiy, or 
with an uucertincated master or mate os engineer contrary to statute, cannot 
make tho voyage illegal and the policy void on that ground. As to illegal 
insurances, see p. 429, post. 
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The vessel need only be fit to enoouuter ** the ordinary perils of 
the seas/* and on looking at the definitions given in the Aot (d) of 
** maritime perils *’ and of ** perils of the seas/' it is clear that the 
latter expression does not include capture, arrest, or detention. It 
follows, therefore, that a vessel may be seaworthy though not 
properly documented at the commencemept of the voyage (e), 

834. There is no warranty or condition that a ship originally sea- 
worthy for the voyage insured shall continue to be seaworthy, or 
that the master and crew should do their duty during the voyage. 
Therefore the negligence and misconduct of master and crew after 
the voyage has commenced is no defence to an action on the policy 
where the loss has been immediately occasioned by the perils 
insured against (/). Even when the policy is on a voyage out and 
home (the risk being entire and indivisible), it is sufficient if the 
ship be seaworthy for the entire voyage when she first sails from 
the homo port of lading (g), 

835. There are, however, two exceptions to, or modifications of, 
the rule that the warranty of seaworthiness is not satisfied unles? 
the ship is seaworthy for the whole voyage insured. 

First, where the policy attaches while Sie ship is in port, there is 
an implied warranty that the ship shall at the commencement of the 


(fi) Marine InBurance Act, IQOti (C Edw. 7, c. 41), s. 3, Sched. I., rr. 7, 10. 
WerMerbiirn v. Bell (1807), 1 Camp. 1, bo far as it decides the contiary, would 
seem to be superseded. 

(e) When there is no warrant of neutrality, want of proper documents has been 
held to discharge the underwriter only m tho case of insurance on ship, and if 
the loss arose from condemnation on that ground Uyawsonv. AUy (1806), 7 East, 
367, as explained in .BcW v. Carataira (1811), 14 East, 374, per Lord Ellen- 
BOKOtJOH, C.J., at p 393; Carruthera v. Gray (1811), 3 Camp. 142 ; (1812) 16 
East, 35 ; Hobbs v. Henning (1864), 17 0. B. (N. s.) 791). These decisions may 
be rested either on an impli^ condition, in cose of insurance against capture, 
that the ship shall be properly documented, or on the principle that the wont 
of proper documents was the proximate cause of loss {Trinder, Anderson (fc Co. 
▼. Thames and Mersey Marine Insurance (7o., Trinder^ Andersmi <fc Co. v. North 
Quee/naland Insurance Co., Trinder, Anderson dk Co. v. Weston, Crocker A Co., [1898] 
2 Q. B., 114, 0. A., per Collins, L.J., at p. 128; and see Brice r. Bell (1801), 
1 East, 663, per IjAWREncb, J., at p. 673). if, therefore (which, however, is very 
doubtful), any cases have decided that a ship is unseaworthy because not 
properly documented at the time of sailing, they must, it is submitted, be con* 
sidered to be overruled by the Act. 

(/) Dixon V. Sadler (1839), 6 M. & W. 405, per cur., at pp. 414, 416 ; affirmed 
svi nom. SwUer v. Dixon (1841), 8 M. & W. 895, Ex. Ch. ; Bermon v. WoodI>ridge 
(1781), 2 Doug. (k. b.) 781, per Lord Mansfield, O.J., at p. 788 ; Eden v, 
Parkiaon (1781), 2 Doug. (k. b.) 732, 735; WaUon v. Clark (1813), 1 Dow, 336, 
H. L., per Lord Eldon, L.O., at p. 844 ; Buek v. Eoyal Exchange Assurance Co. 
(1818), 2B. ft Aid. 73; Biceard y. Shepherd (1861), 14 Moo. F. 0. 0. 471. For 
cases where negligence was the remote cause of loss, see also v. Maitland 

(1821), 5 B. ft Aid. 171 ; Bishop v. PmBand (1827), 7 B. ft 0. 219 ; Holdsworth 
V. Wus (1828), 7 B. ft 0. 794; Shore v. Bentall (1828), 7 B. ft 0. 798, n.; 
Phillips V. Headlam (1831), 2 B. ft Ad. 380 ; Bedman v. WUson (1846), 14 M. ft W. 
476 ; Dudaeon v. Pernlmm (1877), 2 App. Oas. 284, 296. There is no express 
provision in tlie Marine Insuranoe Act, 1906 (6 ^w. 7, o. 41), that the ship 
must be seaworthy only at the commencement of the voyage ; but it is clear 
from the enactments it contains (see ibid., s. 39 (5)) relating to different sta^ges 
of the voyage that it does not alter the law as established by the above cited^ 


ees. 

(g) Bermon v. Wdodbrid^ supra; Bedman v. Wilson^ supra 
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risk be reasonably fit to encounter the ordinary perils of the port (h\ 
that is to Buy, she must he capable of being moved from one part 
of tlie harbour to another for the purpose of repairs, and of being 
moored alongside the wharves and quays there (i). If this warranty 
is satisfied, the policy is in force whilst the ship remains in port, 
and the underwriters are liable for losses occurring during that 
period ; hut in order that the policy may continue in force so as to 
cover the voyage insured she must be seaworthy for such voyage (/c). 

A second exception, which, however, seems only to be a par- 
ticular instance of the former one, is the following : Where the 
policy relates to a voyage which is performed in different stages, 
during which the ship requires different kinds of, or further, 
preparation or equipment, there is an implied warranty that at the 
commencement of each stage the ship is seaworthy in respect of 
her preparation or equipment for the purposes of that stage (Q. 
Thus when a steamer is injured at and from Lyons to Galatz, and 
sails with a river crew and captain, and without her masts and 
anchors and other heavy articles, which it is impossible for her to 
carry on the river voyage, and afterwards takes on board her sea 
captain and some of her seagoing crew, and is otherwise fitted for 
the voyage to Galatz, the ship will have saisfiod the warranty of 
seaworthiness, if she was riverworthy when she left Lyons and 
seaworthy when she sailed from Marseilles (w). 

In such case^. as the foregoing the ship could not at the outset 
be made reasonably fit for the whole voyage, and therefore in order 
to reconcile the interests of the assured on the one hand and those 
of the underwriter on the other, it is held that the whole voyage 
must be divided into two stages, and tliat it is necessary and suffi- 
cient for the ship to be seaworthy at the commencement of each 
of those stages. This principle has been very recently applied to 
cases where a steamship cannot and does not at the commencement 
of the voyage carry enough coals for the whole of the insured 
voyage, and is therefore insured to take in coal at some further 
port or ports. In such cases it lies upon the shipowner, in order 
to disprove the defence of un seaworthiness, to show that he was 
obliged to divide and had divided the voyage into stages for coaling 
purposes by reason of the necessities of the case, and that at the 
commencement of each stage tha ship bad on board sufficient coal 
for that stage — in other ,words, that she was seaworthy for each 
stage. It further seems that it is a matter for proof as to how 
the necessities of the case require that voyage to be divided into 
stages (n). 


(h) Marine Inaui-ance Act, 1906 ^ Edw. 7, c. 41) e. 39 (2). 

(»■) Parmfttr-v. Gouafna (1809), 2 Uainp. 235 ; Buch&nan t& Go. v. Faher (1899), 
4 Com. Cas. 223. 

He) Annen v. Woodman (1810), 3 Taunt. 299. 

(l) Marine Insurance Act, 1906 (6 Edw. 7, c. 41) e. 39 (3), which is evidently 
intended to embody the law laid down in Bouillon v. Lupton (1863), 15 C. B. 
(N. s.) 113, and the judgment of the Court of Exchequer in Dixon v. Sadter 
(lasaV 5 M. & W. 405, 414, affirmed auh nom. Sadl&r v. Dixon (1841), 8 M. & W. 
895, Ex. Ch. (without touching this point). 

(m) Bouillon v. Lvpton, supra. 

(n) Tht Voriigernt [1899] P, 140, 155, 0. A i following Th%n v. RichanU 
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836. A third exception has been suggested to the general rule 
that a warranty of seaworthiness attaches to the ship only at the 
commencement of a voyage. A policy cannot generally be avoided 
by the neglect of the master to take on board a pilot at proper 
places in the course of the insured voyage, but it has been Bugc;ested 
that perhaps there is a breach of the warranty of seaworthiness if, 
in a case 'vhore the master is required by Act of Parliament to take 
the services of a pilot, he makes default in so doing, on the ground 
that the passage over the pilotage district may be considered as 
a distinctly intermediate voyage (o). 

837. In a voyage policy on goods or otlier moveables there is an 
implied warranty that at tho commencement of the voyage the ship 
is not only seaworthy as a ship, but also that she is reasonably fib 
to carry the goods or other moveables to tho destination contem- 
plated by tho policy (p). Thus the warranty is not satisfied in a 
policy on a deck cargo if in ordinary rough weather the goods 
must be jettisoned, although this could be done without difliculty 
and the ship could then perform the voyage with safety to 
lierself {q). 

Similarly if a ship is laden with a cargo of wet sugar and the 
pumps are not sufficient for the drainage of the cargo and the 
ordinary leakage of tlio vessel, so that she cannot safely under- 
take the intended voyago witli such a cargo on board, the warranty 
of seaworthiness is not fulfilled (r). 


(fc Co., [1892] 2 Q. B. 141, 0. A. ; (hemoiik Steamship Co. v. Maritime Insurance 
Co., [1903] 1 K. B. 3H7 ; affirmed, [1903] 2 K. B. 057, 0. A. Those dcoisiona 
do not seem inconsistent with, and are probably covered by, the Marino Insur- 
ance Act, 1906 (6 ICdw. 7, c. 41), s. 39 (3). 

(o) This suggestion was made bv Patteson, J., during tho argument in 
Jlnllingirorth v. Jlrodrvk (1837), 7 Ad. & El. 40, at p.44, explaining Law v. IIol- 
lingsnuirth (1797), 7 Term Bop. KK). Soo also Phillips v. Jleadlam (1831), 2 B. & Ad. 
380, 382, 381 ; Sadler v. iJtron(184l), 8 M. & W. 895, Ex. Ch,, per Tind.\l, C.J., 
at p. 900, ; Gibson v. Small (1853), 4 H. L. Gas 353, per Paiuce, B., at p. 398. 
It 18 submitted, however, that the above suggoBtion would probably bo held 
inconsisteut with recent cases and with tho provisions of the Marine InsuTunce 
Act, 1906 (6 Edw. 7, c. 41). As to warranty of seaworthiness of ship, see s. 39 
{ibid.), and p. 422, arUe. 

{p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 40 (2). 

( 7 ) Daniels v. Harris (1874), L. B. 10 C. P. 1 ; Sleigh v Tyser, [1900] 2 Q. B. 
333 (where cattle were insured against mortality, and tho ventilation was insuffi- 
cient, and it was held that the wairacty of seaworthiness had not been fulfilled). 
In biccard v. Shepherd (1861), 14 Moo. P. C. 0. 471, the policy was on goods “ at 
and from the anchorages off llondoklip Bay and Port Nolloth to Swansea,” from 
the loaffing of ^e goods on board tho ship. She took part of her cargo at 
Hondeklip Bay, and was seaworthy when she sailed thence ; but she was over- 
loaded at Port Nolloth, and thus becamo unsoaworthy. The cargo was lost on 
the voyage, and the Fnyy*Oounoil held that tho assured could recover in respect 
of the cargo sloped at Hondeklip Bay, but not in respect of that shippea at 
Port Nolloth. ^e ground of the decision was that, under the words of the 

S ilioy, two separate risks were insured, one on the parcel of goods shipped at 
ondeklip Bay, tho other on the parcel shipped at Fort Nolloth, and that as to 
these parcels me voyege began, and therefore the warranty attached at different 
times. 

(r) Stanton y. Richardson, Richardson v. Stanton <1874), L. |L. 9 Q. P. 390« 
Ex. Ch. ; affirmed (1875), 46 L. J. (q. b.) 78, H. L. 
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838 . In a policy on goods or other moveables there is no implied 
warranty tliat the goods or moveables are seaworthy (s). Nor does 
the warranty of eea\AorthineHB which is implied as to the ship extend 
to lighters employed to laud the cargo (t). 

839 . In a time policy there is no implied warranty that the 
ship shall be seaworthy at any stage of the adventure (a), but whore 
with ‘the privity of tlie assured a ship is sent to sea in an 
miseaworthy state the insurer is not liable for any loss attributable 
to unseaworthmesB (b). 

840 . Whether parol evidence can be given to contradict or 
qualify the warranty of seaworthiness is, it is submitted, still an 
open question (c). ’ 

841 . Unseaworthiness is a question of fact, the burden of proof on 
the issue of iinsea worthiness being on the underwriter. Where, how- 
ever, a ship soon after sailing founders or becomes disabled, and 
this cannot be ascribed to any violent storm or other adequate 
cause, there is a presumption of fact that it arose from uiiseawortlii- 
ness at the commencement of the voyage, and the burden of proof 
is then shifted to the assured (d). 

(li.) 0/ Legality. 

842 . There is an implied warranty that the adventure insured is 
a lawful one, and that, so far as the assured can control the matter, 
the adventure shall bo carried out in a lawful manner (c). 

(fl) Marine Inniiraiice Act, 1906 (6 Erlw. 7, c. 41), s. 40 (1). This provision is 
in accordance with the decision in Koebel v. Sanmlera (1864), 17 C. 1|. (N. 3.) 71 ; 
but of course the underwriter is not liable for a lo^B diit'ctly resulting from the 
inherent defect or vice of the goods ; as to this seo p. 433, post. 

Lane v. Nixon (1866), L. K. 1 0. P. 412. 

(а) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 f6). This provision is 
in accoidance with the decision of tne Uouse of Lords in Gwaon v. < 87 / 10/1 (1853), 
4 n. L. Oas. 363, and Piidgeony. Pembroke (1877), 2 App. Cas. 284. American 
law on this subject diifeis from English law, see Arnould on Marine Insurance, 
e. 709. 

(б) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 (5). J'hompeon v. 
Hoprjer {I8d8), E. B. & E. 1038, Ex. Oh.; Dudgeon v. Pemoroke, supra. See, 
further, p. 435, post. 

(c) The question is discussed in Arnould on Marine Insurance, s. 696, where 
the English and foreign authorities on both sides ,are cited. The English 
authorities are Fawkes v. Lamb (1862), 31 L. J. (q. b.) 98 ; Burges y. Wickham 
(1803), 3 B. & 8. 669, 685, 697 ; ClapJiam v. Langton (1864), 34 L. J. (q. B.) 
46, Ex. Ch. 

(d) Packer v. Polls (1815), 3 Dow, 23, H. L. ; Davidson v. Burnand (1868), 
L. E. 4 0. P. 117 ; pithi^ v. Thames Inmrancs Go. (1878), 3 Q. B. D. 694, 0. A. ; 
Ajum Ooolam Hossen <k Go. v. Union Mnrine Insurance Co., Uaju Oassim Joosah 
V. Ajum Ooolam Hossen dt Co., [1901] A. C. 362, P. 0., approving Anderson v. 
Mcyrice (1874), L, H. 10 0. P. 58, 68 ; affirmed on this point (1875), L. E. 10 0. P. 
609, Ex. Gh. ; (1876), 1 App. Gas. 713, without reasdus given. See also Watson 
y. Clark (181^, 1 Dow, 336, H. L. ; Douglas v. ScouguU (1816), 4 Dow, 269, H. L. ; 
Lindsay v. Klein, [1911] A. 0. 194. It has been observ^ by BbE'IT, L.J., 
in Pi^p V. Thames Insurance CScu supra, at p. 601, that the judgments of 
Lord ]^uoN, L.O., in the cases in Dow^s Eeports were on appeal from Scotch 
judgments where the courts were judgwoj fact as well as law, and that therefore 
the prosumptionB referred to in tiiose judgments were presumptions of fact and 
not of law (see also per Tbxsioxb, L.J., at p. 605, ibid.). 

(c) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 41. 
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843. An insarance upon an illegal voyage or adventure is itself 
illegal, for if an original transaction is illegal a contract intended 
to indemnify against loss in respect of such adventure must 
evidently also be illegal (/). 

A contract of marine insurance may be illegal by the common law 
or statute law, or because the insured adventure is illegal ; and the 
adventure may bo illegal either by statuta law, or because it is in 
violation of the common law or the prize law as administered in 
this country, or in contravention of treaties made by the British 
Government with other countries, or of proclamations or orders 
made by the King in Council {§). 

844. As regards insurances effected by alien enemies, the 
following propositions have been firmly established by judicial 
decisions. 

Contracts of niariiio insurance, like other contracts, if entered 
into with a British subject by or on behalf of an alien enemy 
during a war with this country, are wholly void and illegal, and 
cannot be enforced by the assured or his agent (/i). 

On tliG other hand, insurances, if effected before the outbreak 
of war by persons who afterwards became alien enemies, are 
valid and legal contracts, the right of action on which is only 
suspended during the war and revived upon its close (i) ; but 
although such insurances are legal contracts, they are, on grounds 
of public policy, not allowed to cover any losses that occur during 
the war, and are available only as contracts of indemnity against 
losses which have occurred before commencement of hostilities {k). 

(/) Redmond v. Smith (1844), 7 Man. & Q. 467,2JerTiNDAL, H.J., at p. 474. 

G) As to tieatiea, see The Eenrom (1799), 2 Ch. Rob. 1, 6; Bird Appleton 
(1800), 8 Term Rep. G62, 564 : and as to statute law, Wilson v. Marryat (1798), 
8 Term Rep. 31 ; aHirmod auh fum, Marryat v. Wdion (1799), 1 Bos. & P. 430, 
Ex. Ch. As to illegal contracts generally, see title Contract, Vol. VII., pp. 
390 ti seq. 

(A) The Hoop (1799), 1 Ch. Bob. 196, 108, 201 ; Furtado v. Royers (1802), 3 
Bos. & P. 191, 199, 200; Esposito v. Rowdtm (1857), 7 E. & B. 763; and see 
Kellner v. he Mesurier (1803), 4 East, 396 , Gamha v. Le Mesnrier (1803), 4 East, 
407 ; Brandon v. Curling (1803), 4 East, 410; Be LuneviUe v. Phillips (1806), 2 
Bos. & P. (n. It.) 97 ; and title Aliens, Vol. L, p. 310. How tar those 
propomtions will continue to be law is rendered doubtful by art. 23, clause (h) 
of the Hague Regulations respecting war on land. On this subject, boo 
Lawrence, Principles of International Law, 4th ed., pp. 358, 359. The question 
belongs to international law and prize law. At any rate it seems clear that 
the eidsting law con be altered only by an Act of Parliament See title Prizb 
Law and Jubibdiotion. 

(t) Furtado v. Royera^ aupra^ at p. 201 ; Janson v. Driefontein Consolidated 
Mtnea^ Ltd. [1902] A. 0. 484; Harmer v. Kingston (1811), 3 Camp. 160; 
Fiindt v. Waters (1812), 16 East, 260 ; and see Boulton r. Dolret (180^, 2 Camp. 
163; Shepder v. burcunt (1864), 14 C. B. 682 ; and title Aliens, Yol. L, p. 310. 

(A) Brandon v. Curling, auprot per Lord Ellenbobouoh, C.J., at p. 417 ; 
Qamha v. Le Mesurufr^ supra; KeUner v. Meaurier^ aupra (loss by British captor^ ; 
Jauaon y. Driefonitein Conaalidated Minea, Ltd.^ aupra, at pp. 493, 499; 608. In 
the last case the question incideiitally arose whether Uie a^on ou the policy 
could be brought auiing the war in case the defendant raised no objeraon ; 
Vaughan Williahs, L. J., [1901] 2 K. ,B. 410, 0. A., and Lord Davet, in the 
House of Loxds» stat^ in their omnion it oould not, bat in this mnnion Lord 
Lindlet did not ooncur. See Ha/mm- v. Kingston, supra ; Fiindt y. Watera, 
supra; Aldnoua y. Nigreu (1864), 4 E. & B. 217; Shepder y. Durantf supra. 
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The fact, however, that war is expected and imminent will not 
free the insurer from liability for loss of property by seizure, even 
if it bo seized by a government for the purposes of a war which 
it is on the point of declaring, and even though the insurance was 
intended to protect the property against such seizure (Z). 

As a general rule, whenever any property is according to 
prize law as administered by the courts of this country liable to 
British capture, the insurance in this country on such property 
is illegal and void. It may bo liable to British capture on many 
various grounds — for instance, because it is enemy’s property, or 
contraband carried to a hostile country, or because the ship 
is employed in violation of the law of blockade by the British 
Government or its allies, or is engaged in carrying enemy’s troops, 
or in any other manner which is considered by the prize law of this 
country to be illicit or illegal. 


Civil domicil 845 . It is important to notice that the civil domicil, and for 
determines commercial purposes the commercial domicil, and not tho domicil 

na loua i y. origin, determines a person’s national character (/t?) ; and further 
that the rules relating to the transfer of property during or in con- 
templation of war differ materially in many respects from those 
which govern the rights of parties in peace (n). 


Policy is not 846 . Tho courts of this country do not in any way protect the 
iUegai because revenue laws of a foreign country, and, therefore, insurances effected 
luiventmem country are not illegal merely because they cover voyages or 

contravention adventures which those laws would prohibit (o). This fact, how- 
o£ foreign ever, may, of course, be a material circumstance which the assured 
revenue aws. disclose to the underwriter. 


Nor because it 847 . Neutrals, whether British subjects or foreigners, are by our 
protects an inw entitled to carry on their trade with a belligerent, subject to 
vfoiStkm of a belligerent’s right of capture, hence it follows tliat the carriage 
foreign of contraband goods, and voyages in breach of blockade, are not 
belligerent’s illegal, and that insurances on such goods or voyages are valid (p). 

(Z) Janaon v. Driafontein ConsoHclated Mtnea, Ltd., [1902] A. 0. 484; pcjo ibid., 
per Lord IfALsnuiiY, L.O., at pp. 491 et ecfj. 

(m) See title CoNiLicrr of Laws, Vol. YT., pp. 182 et eeq., 105. 

(n) All such questions as to who is an alien enemy and what is enemy’s 
property, what property is conta-uband or otherwise liable to Bntish capture, 
are questions dotei mined by the com.jon law and prize law of this country, and 
do not belong to the piibioct of insurance law. See hereon titles Aliens, Vol. I., 
p. 310 ; Peize Law and Juiusdiction. To this subject belongs the discussion 
to what extent tho piize law hns been modified by the conventions come to at 
the Hague Conference of 1907,. and how far it is likely to be altered by tho 
Declaration of London, 1909. As to licences to trade with enemies, see title 
Aliens, Vol. I., p. 311. A licence was hold to be unneoessary in Johnson v. 
Oreaves (1810), 2 Taunt. 344; Blaelfbum v. I'hompson (1811), 3 Comp. 61. 

(o) Flanch£ y. Fletcher (1779), 1 Doug. (k. b.) 251. <rhe question whether an 
insurance which is effected in a foreign country, and is there illegal and pro- 
hibited, is void in this country is a question which has not yet been definitely 
decided. See Jte Missouri Steamship Co. (1689), 42 Ch. D. 321, 0. A. ; FraciSt 
Times A Co. V. Sea Insurance (189^, 3 Com. Cas. 229, 286 ; compai-e /%ai 
Exchange Assurance Corporation v. ^oforsakrings AhtieboUtgd Vega, [1901] 2 
K. B. 667, 674; aflaimod, [1902] 2 K. B. 384, 393, C. A. ^surance effected 
abroad lUesal by English law) ; see title Conflict of Laws, Vol. VI., p. 238. 

(p) Be Graz^frodk,' Ex parte Chavasse (1666), 84 J. (boy.) 17; TAg 
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848. A policy may be illegal because the insured adventure Sect.H. 

contravenes the laws of revenue, navigation or any other municipal Avoidauda 
law of this country ; and whether a statute renders a voyage illegal, of FoUoles 
or is only intended to impose a penalty on the owner, master, or ftod 
other person violating it, is a question of construction (q). Warranties. 

849. Where the adventure which is the subject of the insurance, 

is not in itself unlawful, the fact that in the course of the insured statate. 
voyage British law relating to revenue or navigation is contravened, Oases when 
does not mnke the insurance illegal, unless the insured himself was illegal act 
a party to tlie illegality or could control the matter involving the 
illegality (j-) ; and an authority from the owner to the master of the policy, 
shij) to do an illegal act will not be implied from the general powers 
of the latter (s). Thus, if a master of a vessel which has not 
obtained a certificate required by the statute to carry passengers, 
carries them without her owner’s knowledge, the policy effected by 
the latter is not vitiated on the ground of illegality (t). 

Moreover, although it was the intention of the parties at the 
time of entering into the contract that it should be carried out in a 
manner which is in fact prohibited by law, yet if both parties were 
ignorant of the prohibition, and, if the contract can be and is 
ultimately carried out without violating the law, the contract is not 
void (a). 

850. Difficult questions have arisen as to whether the illegality how far 
of part of a voyage renders the insurance of other parts of it illegal, illegality of 
The result of the cases, so far as they can be reconciled with each th©*^** 
other, seems to be (1) that any illegality in the prior stages, or at the insured 
outset, of an integral voyage vitiates a policy, though effected only ^ojage. 

to protect some later stage of it in which there is no illegality ; 

(2) that an illegality in any part of an entire risk or voyage insured 
vitiates the ins uraiico as to tho whole of it; (8) that the illegality of 
a wholly distinct and separate voyage has no effect on the voyage 
insured by the policy (a). 

Helen (1865), L. B. 1 A. & E. 1 ; Caine v. Palace Steam S/nppin(f Co., [1907] I K. B. 

670, 0. A., 2 'er Faewell, L J., at p 679. Harratt v. Wise (1829), 9 B. & 0. 712 ; 
and Naylor v. Taylor (1829), 9 B. & 0. 718, though assumed to be so in 
Mahiroe v. J/ill (iti32), 8 Bing. 261, 234, arc not authorities to the coutiary. 

See T/te Helen, supra, at p. 7 ; and titlo Aliens, Vbl. T., p. 311. 

(r;) Atkinson y. Abbott (1809), 11 East, 135, per Lord ELLENBOKOUair, O.J., 
at p. 141; Redmond v. Smith (1844), 2 Bow. & L. 280; and see Smith y. 

Mawhood (1845), 14 M. & W. 452 ; Canard y. Hyde (1859), 2 E. & E. 1 ; and 
other cases cited in title Contract, Vol. VII., p. 402. 

(r) Marine Insuiance Act, 1906 (6 Edw. 7, o. 41), e. 41 ; Farmery. Leyg{yi9*l), 

7 Term Rep. 186 ; Canard y. Hyde, supra. 

(s) Dudgeon v. Pembroke {\8’l^), L. R. 9 Q. B. 681; affirmed after reversal 
(1876), 1 H. B. B. 96, lilx. Un. ; (1877) 2 App. Cas. 284 (but no appeal on. this 
poiut); Carstairs v. Allnait (1813), 3 Camp. 497; Metcalfe y. Parry (1814), 4 
Camp. 123; Canard v. Hyde (1858), E. B. & E. 670; Hobbs v. Henning (1864), 

17 0. B. (N. s.) 791, 821 ; Wilsm v. Rankin (1805), L. R. 1 Q. B. 162. 

(f) Dudgeon v. Pemhredee, supra; Australasian Insurance Co. v. Jackson (1876), 

33 L. T. 286, P. G. (breach by master pi Pacific Islanders Protection Act, 

1872 (36 & 36 Viet. o. 19) ). As to such certificate, see title SHiPPura AND 
Navigation. 

(u) Waugh y. Morris (1873), L. R 8 Q. B. 202. 

(a) Soe A mould on Marine Insurance, s. 739; Wilson v. Marry at (1798), 8 
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Whether the voyage insured is to be considered a distinct and 
separate voyage or only part of a larger voyage is a question 
depending mainly on the contract of aiTreightment and the circum- 
stances under which it was made (b). 

Some of the decisions above referred to (6) are difficult to 
reconcile with each other (c), and some seem inconsistent with the 
provisions of the Act(d»). It is submitted that in these circum- 
stancoa the courts of this country are likely to follow the canon of 
construction which applies to a consolidating statute in common 
with other instruments, and to give effect to the natural meaning of 
the enactment (c). If this view be correct the illegality of a policy 
will be generally determined by only two considerations, first, whether 
the adventure insured is a lawful one ; and, second, whether the 
assured was in a position to control the matter involved in the 
illegality. 

851. If a policy is illegal, its illegality cannot be waived by 
either party, and the court is bound to declare the policy void as 
soon as the illegality is disclosed (/). 

Sect. 12 . — Perils Insured Against. 

Sub-Sect. 1. — Perils of the Seas, 

852. The clause in Lloyd’s policy which enumerates the 
adventures and perils insured against is that numbered 10 in the 
form already given (^), and most English policies contain the same 
words. 

With regard to this subject the Act (/t) provides that : — 

(1) Subject to its provisions, and unless the policy otherwise 
provides, the insurer is liable for any loss proximately caused by 
a peril insured against, but, subject as aforesaid, he is not liable 
for any loss which is not proximately caused by a peril insured 
against. 

(2) In particular (a) the insurer is not liable for any loss 
attributable to the wilful misconduct of the assured, but, unless the 
policy otherwise provides, he is liable for any loss proximately 
caused by a peril insured against, even though the loss would not 
have happened but for the miscoiidi^ct or negligence of the master 
or crew ; (b) unless the policy otherwise provides, the insurer on 


Term Hep. 31, per Lord Kenton, C.J., at p. 46; affirmrd, Marryat v. Wilson 
(1799), 1 15o0. & F. 430, Ex. Ch., but without touching t^ns point ; Bird v. Pigau 
(1800), 2 Selwyn, Law of Nisi Prius, 13th ed., p. 932; Bird v. Appleton (1800), 
8 Term Bep. 562 ; 8ewdl v. Boual Exchange Assurance Co. (1813), 4 Taunt. 856. 

See cases cited in note (aj, p. 431, (mte. 
tt/i 1 Phillips, Law of Insurance, s. 231. , 

\d) /.e., Maxine Insurance Aot, 1906 (6 Edw. 7, c. 41), s. 41 ; see p. 428, anU. 
(e) See title Statutes. 

(/) Qedge v. Royal Exchange Assurance CorporaHon^ [1900] 2 Q. B. 214, 220 
p, i. policy). It may be worth notice that the word “warran^” in the 
mne iWirance Act, 1906 (6 Edw. 7, o. 41), s. 41, seems to be used m a some- 
what inaccurate manner, for although an implied warranty con be waived, the 
illegality of a policy cannot be waived by either party. 

\a\ 8m note (p), p. 340, ante. 

(a) Marine Insumnoe Act, 1906 (0 Edw. 7, c. 41), s. 55. 
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fihip or goods is not liable for any loss proximately caused by s«ot.,1s. 
delay, although the delay be caused by a peril insured against ; Pei0f 
(c) unless the policy otherwise provides, the insurer is not liable Insured 
for ordinary wear and tear, ordinary leakage and breakage, inherent Against 

vice or nature of the subject-matter insured, or for any loss 
proximately caused by rats or vermin, or for any injury to 
machinery not proximately caused by maritime perils (£). 

853. The term “ perils of the seas ” does not include every Meaning of 
casualty which may happen to the subject-matter of the insurance “ of the 
on the sea ; it must be a peril of or due to the sea. It does not, 
for instance, cover hre or capture at sea, nor any loss proximately 
caused by rats, insects, or other vermin, nor any injury to machinery 
not proximately caused by maritime perils (k). Again, unless the 
policy otherwise provides, it will not cover damage done by the 
bursting of the air-chamber of a donkey-engine, owing to a valve 
being closed which ought to be kept open, whereby water is forced 
up into the air-chamber and causes an explosion (/■). 

Moreover, the purpose of a marine policy is to secure an *' Perils of 
indemnity against accidents which may happen, not against events fhe seae" 
which in the ordinary course of things must happen (?«). Therefore, thmg that^i 
speaking generally, the term “ perils of the seas ” refers only to fortuitous, 
fortuitous accidents or casualties of the sea, and does not include 
the ordinary action of the winds and waves (n). 

854. For the same reason the insurer is not liable for damage Damages Ik 
done by stranding in the ordinary course of the ship’s employment, ordinary 
nor for ordinary wear and tear, ordinary leakage and breakage, or empbyment. 
inherent vice or nature of the subject-matter insured (o). 

If the ship takes the ground in the usual course of her voyage stranding, 
and without the intervention of any extraordinary casualty, this 
is mere wear and tear; to make the underwriters liable there must 
be something fortuitous, accidental, and not necessarily arising 
from the ordinary course of navigation (p). Moreover, a loss by 


(t) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 65. 

[le) Ibid., B. 65 (2) (o); Schlo3$ Drothera v. Stecens, [1906] 2 K. B. 665, per 
Walton, J., at p. 670. 

(B Thamea and Mersey Marine Insurance Co. v. Hamilton, Fraser Co. (1887), 
12 App. Gas. 484 ; compare Oceanic Steamship Go. v. Faber (1907), 13 Com. Gas. 
28, 0. A. : see also YutU is Co. r. Scott Jlobson, [1907] 1 fC. 13. 685 ; affirmed, 
[1908] 1 K. B. 270, 0. A. 

(m) Merchants Trading Co. v. Universal Marine Go. (1870), per Lusn, J., cited 
in L, B. 9 Q. B. 596 ; Wilson, Sons <fe Co. y. “ Xantho ” {Owners of Cargo) (1887), 
12 App. Cos. 603, per Lord Hekschell, at p. 509. 

(n) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), Sohed. I., r. 7 ; see 
Magma y. BuMemer (1852), il 0. B. 876, per Jervis, C.J., atp. 881 ; Hamilton, 
Fraser & Co. y. Pander/ & Co. (18871, 12 App. Gas. 618, per liord nALSDURT, L.O., 
at p. 624 ; and the Judgment of Walton, J., in ^hloss Brothers y. Stevens, 
ssipra. 

(o) Marine Insurance Act, 1906 (6 Edw. 7,‘ o. 41), s. 66 (2) (o). 

(p) Magnus v. Buttemer (1862), 11 0. B. 876. A policy against liability for 
loss of a vessel by ** grounding or Branding” does not cover sinking to the 
Rround in deep water {Baker- Whadey Coal Oo, v. Marteji (1010), 26 T, L. 
814). 
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stranding can only take place when the ship^ if not on the seas, is 
at any rate waterborne {q), 

855. Loss by the wear and tear of a ship and its appnr- 
tenances(r) diiTers essentially from a loss by peril of the sea in 
this respect, that it is not due to any fortuitous casualty, but to the 
ordinary result of navigation. Thus the parting of a rope or cable, 
the splitting of a sail in ordinary weather, damage done to the 
vessel’s copper sheathing or to the cable and anchor in a place of 
usual anchorage and in no extraordinary circumstances of wind 
and weather, decay of, or damage to, masts or spars in the ordinary 
service of the ship, are all cases of wear and tear for which the 
underwriter is not liable («). 

Similarly damage caused by the ship springing a leak is 
considered wear and tear, unless it be traceable to some fortuitous 
occurrence during the voyage (t). 


« Leakage or 856. As regards leakage or breakage of goods, underwriters aro 
breakage." liable only when it is caused by the violent pitching or labouring of 
the ship (a), and are not liable for ordinary leakage and breakage 
such as usually occurs on every voyage. 


“ Inherent 
Tice or 
nature." 


Of goods. 


857. As regards the inherent vice or nature of the siibject- 
jnatter, unless the policy otherwise provides, the underwriter is 
not liable for loss or damage that is not the consequence of some 
casualty which can properly bo considered a peril of the sea ; he 
is, therefore, not liable for loss or damage arising solely from decay 
or corruption of the subject-matter insured, as when fruit becomes 
rotten or flour heats, not from external causes, but from internal 
decomposition ; nor is he liable for spontaneous combustion 


(g) Phillips T. Bather (1821), 6 B. & Aid. 161 ; Thompson v. Whitmore. (1810), 3 
TTaunt. 227 ; Rowero/t v. Dunsmore (1801), cited 3 Taunt. 228. Those two cases, 
however, are now of little importance, because they were decided under the old 
rules of pleading, and the losses claimed in thorn would be covered by the 
words “all other misfortunes” at the end of the perils clause; see note ( p), 
p. 310, ante. 

(r) Marine Insurance Act, 1906 (0 Bdw. 7, c. 41), s. 55 (2) (c). 

(«) In Older to avoid disputes os to wear and tear, average adjusters have laid 
down the following rules Sails split by the wind or blown away while set 
unless occasioned by the ship grour. or coming into collision, or in conse- 
quenoe of damage to the spars to which the sails are bent, are wear and tear 
not chargeable to undorwntdrs and similarly ns to rigging injured by straining 
or chafing, unless such injury is caused by blows of the seas, grounding or 
contact or by displacement tl^ugh sea perils of the spars, channels, bulwarks 
or rails.” See furtheri-ou this subject, McArthur, Contract of Marino Insurance, 
2nd ed., 110, IW, 220, 222. In Harrison v. Universal. Marine Insurance Co, 
(^1862), 3 F. & F. 190, a special jury found a^aiust the alleged custom not to pay for 
damage done to the hull below the water line except where the ship huii taken 
the ground or had come into some substance other than water. This finding 
led to the insertion of the “metalling” clause. See McArthur, Contract of 
Muine Insurance, 2ud ed., pp. 30S, 309. 

(i) See Hamilton^ Fraser <fc Co. r. Pandorf & Co, (1887), 12 App. Oas. 518, per 
Lord Halsbury, L.C., at pp. 623, 524 ; Dudgeon v. Pembroke (1877), L. B. 9 
Q. B. 581, 595; affirmed (1877), 2 App. Cas. 284; Merckantd Trading Co. ▼. 
Universal Marine Insurance Co. (1870), 2 Asp. M. L. 0. 431, a., there cited bj 
Blaokburn, J. 

(a) Crofu V. MarshaU (1836), 7 0. & P. 597. 
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generated by some chemical change in the thing insured, arising Sect. 19. 
from its being pu^ on board in a wet or otWwise damaged PeiUa 
condition {b), , Insured 


Where the insurance is on living animals the underwriters are Against, 
not liable for losses solely attributable to death from natural 
caufips, for they only undertake to indemnify against losses 
proximately caused by the immediate agency of the perils insured 
against (c), and death from natural causes "is not a peril insured 
against. 

Loss by mortality is, however, sometimes expressly included 
amongst the perils insured against (d), 

858. The exception of inherent vice applies to damage to the “Inhei-ent 

ship as well as to the goods. Thus, if a ship insured under a time ship, 

policy starts on the voyage in an unseaworthy condition, and is by 

reason of such unseaworihiness, and not by the perils of the seas, 
obliged to put into a port for repair, the expenses of doing so 
cannot be recovered from the underwriter, although there is no 
\varranty of seaworthiness, oven if the owner was not aware of 
tbe vessel being nnseaworthy (e). On the other hand, the under- 
writers on a time policy will be liable if the perils of the seas are* 
the proximate cause of the ship putting into port, or of her being 
lost, although this would not have occurred but for the ship's 
unseaworthiiiess, provided the assured was not privy to this(/). 

859. As already stated (g), unless the policy otherwise provides, Lom 

the insurer on ship or goods is not liable for any loss proximately proximately 
caused by delay, although the delay be caused by a peril insured delay. ^ 
against (A). From this it follows that the underwriter is not liable 

(&) Boi/d V. Dubota (1811), 3 CuDip. 133. 

(c) For early cases al)out the niortulity of nogro elavos when death was 
caused by suicide, mutiny or jettison, see Oreyaon v. Uilheit (1783), 1 Park on 
Marine Insurance, 8th ed., p. 138; Jonea v. BchmoU (1785), 1 Tomi Hep. 130, n. 

Ajs to insurances on animals generally and the effect of the clause “free of 
mortality and jettison,” see Tatham v. llodgaon (170(5), 6 Term Rep. 666; 

[.aiirmce v. Aberdem (1821), 6 11. & Aid. 107, 111 ; Gahay v. Lloyd (1825), 

3 11. & 0. 793. 

(d) Jacob V. Oavuler (1902), 7 Com. Oas. 116 (which see as to the “walking 
ashore ” clause) ; St. Paul Fire and Marine Inaurame Co. Morvee (1906), 11 
Com. Cas. 153 (a bull was insured against all risks iiiuliidiug mortality, aud 
it was hold that mortality meant death from disease or natural hurt, and not 
violent death caused to tbe animal on board the vessel after its arrival by 
reason of local regulations which compelled its slaughter in consequence of 
the existence of foot-nud-mouth disease on boanl). 

(e) Fawcua v. Sarafield (1856), 6 E. & B. 192, 204; Balkiidyna y. Mackinnon, 

[1896] 2 Q. B. 465, C. A. 

( /) Dudgeon v. Pembroke (1877), 2 App. Cas. 284, 295. In* this ease a vessel 
which was uuseaworthy was by the force of the winds and waves driven on 
shore and finally broke up^nd went to pieces. It was hold in the House of 
Lords that the underwriters were liable on the time policy because the ship was 
proximately lost by the perils of the seas. But if with the privity of the 
assured the ship is sent to sea in an unseaworthy state, the underwriter is not 
liable for a loss attributable to unseaworthiuesa (Marine Insurance Aot, 1906 
(6 Edw. 7, 0 . 41), 8. 39 (6) ). See also ibid., s. 65 (2) (a) ; Dudgeon r. Pembredee, 
aupra; and p. 438, pod. 

(g) See p. iSS, ante. 

(A) Insurance Aot, 1906 (6 Edw. 7, o. 41), s. 66 (2) (b), which embodiet 
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for damage to perishable goods, although such damage would not 
have arisen but for the prolongation of the voyage caused by a peril* 
insured against. Similarly the wages of the crew and expenses 
incurred and provisions consumed during detention, whether in 
a port of distress for repairs, or by embargo or restraint of princes, 
are not according to English law, in the absence of a stipulation to 
the contrary, recoveratile from the underwriter (i). 

860. Having regard to certain dicta to be found in some 
judgments and to the wording of the rule in the First Schedule to 
the Act (/c), it is important to notice that losses by perils of the seas 
are not confined to those occasioned by extraordinary violence of 
the wind or waves, but include all losses proximately occasioned by 
fortuitous action of the wind and waves. Thus, they include a loss 
by collision with another vessel, or by the ship striking on a sunken 
rock or other obstruction in fair weather, or damage done to cargo 
by incursion of sea wa^er through a hole in a pipe gnawed by 
rats (1), or through a valve by mistake loft open 

861. One of the most obvious cases of loss by perils of the seas 
is the foundering of tho ship at sea, and where the ship concerned 
in the adventure is missing, and after the lapse of a reasonable 
time no news of her has been received, an actual total loss may 
be presumed (a). It is also presumed that the cause of loss is 
foundering at sea (o). These presumptions are, however, only 
presumptions of fact depending upon the circumstances of each 


tho principle laid down in tho following caaes: — Taylor v. Dunbar (1869), L. B. 
4 0. r. 206 (tho loss of moat necesBarily thrown oveiboard in cousequenco of 

f mti of action due solely to delay occasioned by tempestuous weather is not a 
088 by penis of the seas, nor within the general clause “ all other losses etc.,” 
see note p. ;14(), avte)\ Pink v. /'’fomwy (1890), 25 Q,. 15. 1). 396, C. A. 
(damage to fruit caueod partly by the delay, and partly by the handling 
occasioiked by ])utting into poit, and discharging and reshipping the cargo, in 
order to olToct repairs to the ship rendered necessary by collision, is not 
“damage consequent on collision ” within the meaning of a policy covering 
that ri^). Pink v. I'leminy, supra, is explained in Sr/tfoas Brothers v. Stevens, 
[1906] 2 K. 15. 665. In the latter casu it was held by Walton, J., that in 
insurance against “all risks by land aud by water*' covers all losses of an 
accidental nature of whatovor kind. 

(^) Fletcher v. Poole (1769), 1 Pcik on Marine Insurance, 8th ed., p. 116; 
Lateward v. Curling {I’ll B), 1 Park on Marine lubiuance, 8th ed., p. 288 ; Eden v. 
Poole (1785), 1 Park on I^riue Insurance, 8th ed., p. 117; Bobertaon v. Eiver 
(1786), 1 Term Bep. 127 ; compare il/’(7arf/iy v. Abel (1804), 6 East, 388 ; Everth 
v. Smith (1814), 2 M. & S. 278 (policies on freight). See also Wilson v. Bank of 
Victoria (1867), L. B.'2 Q. B. 203, per Blackburn, J., at p. 212. 

(Ic) Maiizie LisUrance Act, 1906 (6 Edw. 7, o. 41), Sohed. I., r. 7. 

(f) ffamiUon, Fraser <fe Co. v. Pandorf A Co. (1887), 12 App. Cos. 618 ; Popham 
V. 8t. Petersburg hruurance Co. (1904), 10 Com. Oas^Sl (where unusual obsfouo- 
tion by ioe was held a peril insured against and the plaintifEs were h^ entitled 
to recover the landing, warehousing and forwarding cnarges thereby occasioned). 

(m) BlacTdtum v. Zwvrpod, Brazil and River Plate Steam Navigation Co., [1902] 
1 K. B. 290 ; compare Ajum Ooolam Hossen A Co. v. Union Marine Insurance Co.^ 
Hajee Cassim Jooeuh v. Ajum Ooolam Uossen A Co., [1901] A. 0. 362, F. 0. 

(n) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 68. 

(o) Qreenv. Broum (1743), 2 Stra. 1199; Newby v. Read (1761), Marshall on 
Marine Insurance, 4th ed., 386 ; KosUr v. Reed (1826), 6 B. A 0, 19. 
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particular case ( ji) ; and in order to lay a foundation for any such 8 bov« IS. 
presumption there must bo evidence leading to the inference that PeiiSi, 
the ship when she left her port of departure was bound for and InsoiM 
sailed on the voyage insured ( 5 ). Against 


Sub-Sect. 2. — Regard mitet U had to the Proximate Cause qfthe Loss. 

(i.) Negligence as remote Cause immaterial; Effect of Wilful Misconduxi. 

862. It is a fundamental principle of marine insurance that Oawa 
the underwriter is liable for no loss which is not proximately caused proximansn 
by the perils insured against (r) ; therefore where there is a 
succession of cnuses which have produced the loss, the last cause 
must be looked to and the others rejected, although the result ^ 

would not have been produced without them (s). Thus the insurer, 
unless the policy otherwise provides, is liable for any loss proxi^ 
mately caused by a peril insured against, though the loss would 
not have happened but for the misconduct or negligence of the 
master or crew, provided always that it does not amount to barratry, 
which is a peril expressly specified in the policy (t). So, damage to 
cargo by sea water occasioned whilst the vessel is loading in port 
by tlie negligence of the crew in leaving open some valves in the * 
machinery is a loss by perils of the seas for which the underwriter 
is liable (a). 

If, however, the original cause of a loss does not cease to operate, 


(p) Houdman v. Thornton (1816), Holt (n. p.), 242. 

\q) Cohen v. Hinckley (1800), 2 Camp, ol ; Roster v. hints (1825), Ry. & M. 

; Roster v. Reed (1826), 6 B. & 0. 19. 

(?’) Marine Insurance Act, 190G (6 Edw. 7, c. 41), a. 65 (1). The leading case 
on this subject is fonvlea v. Universal Marine Assurance (1863), 14 C. B. (N. 8.) 
2.39, known as the Cape llatteras Case, where there was a policy on goods from 
Eio to New York “warranted fiee from capture, seizure and detention, and all 
the consequences thereof, or of any attempt thereat, and free from all conse- 
quences of hostilities, riots or commotions.” It was held that the underwriters 
were liable for a loss by perils of the seas, although the ship grounded and 
was wrecked during the American Civil War in consequence of the hght on 
Oa}te Hatteros having been put out by the order of the Confederate Hovemment 
on purpose to destroy the shipping of the Northern States. This case was 
followed in Marsden v. City and Courdy Assurance Co. (1666), L. B. 1 0. P. 
232 (plate glass policy). As to the meaning of “consequence,” see also 
Nickeh A Co. y. London and ProoincUd Marine and General Insurance Co. (1900), 
6 Com. Cas. 16; Robinson Gold Mining Co. v Alhance Insurance Co., [1902] 
2 K. B. 489, C. A., per Collins, M.B., at p. 600 ; afBrmed, without discussing 
this point, [1904] A. G. 369; Andersen v. Marten, [19071 2 S. B. 248. 262, 
266 : [^19081 1 £. B. 601, 0. A. ; affirmed on other pomts, [1908] A. 0. 334. 

(s) See also Lord Ellenbobouoh’s judgment in Livie v. Janson (1810), 12 
JSast, 648. 

(t) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (21 (a) ; Bttsk v. Rt^al 
Raxhangs Assvranos Co. (1818), 2 B. ft Aid. 73 (fire oooaaioned by negligence of 
crew). Ecnr further illuniations of the same proposition, see Walker v. Maitland 
(1821), 6 B. ft Aid. 171 ; Rishep r. Pentland (1S27), 7 B. ft 0. 219; Heldsworih 
V. Wtes (1928), 7 B. ft 0. 794 ; Shore ▼. BentaU (1828), 7 B. ft 0. 798, n. ; 
Phillips y. Headlam (1831), 2 B. ft Ad. 380; Sadler y. Dixon (1841), 6 M. ft W. 
896, &. Oh. ; Bed^n y. Wilson (1845), 14 M. ft W. 476 ; Trinder, Anderson 
ft Co. V. Thames and Mersey Marine Insurance Co., Trxnder, Anderson ft Co. v. 
North Queensland Insurance Co., Trinder, Anderson ft Co. ▼. Weston, Crocker ft 
Co., [1898] 2 Q. B. 114, 0. A. 

(a) Baiidson v. Bumand (1868), L. B. 4 0. P. 117. 



43B 


Insurance. 


Sfct 12, 

Ferllfl 

IsBored 

Againat. 

Underwriter 
liable though 
lose be the 
result of the 
negligence of 
the assured. 

Unless loss 
causeil 


Sale or 
hypotheca- 
tion for 
repairs. 


Loss by 
reason of 
interdiction 
of trade or 
blockade. 


it may still be the proximate cause of the loss although followed by 
other causes contributing to it {b). 

863. Even thougli the loss of or damage to the subject-matter 
insured be primarily induced by the negligence of tlie assured himself, 
the underwriter is liable if it is proximately caused by a peril insured 
against, unless it be attributable to the wilful misconduct of the 
assured (c)- Thus, if the loss be occasioned by the negligence of the 
master in directing her navigation, the underwriter would be liable 
although the master be the sole owner of the Bhip(^0- 

On tlie other hand, the underwriter is not liable if the owner of 
the ship intentionally caused her to bo lost by scuttling her or 
otherwise ; nor can the assured recover under a time policy if the 
ship was sent to sea with his privity in an unseaworthy condition, 
aud the loss is attributable to her unsea worthiness (c). 

(ii.) Uwle) writers not Liable for Act or Election of the Assured or his Agents. 

864. Tlie underwriter is not liable for a loss which is not 
proximately caused by a peril insured. against. Thus, a loss on sale 
of goods to defray expenses of repair in a port-of distress is not a 
loss by perils of the Beas(/), nor is a loss by hypothecation of 
cargo for the purposes of the ship, because in these cases the loss 
is proximately ocjcasioned not by the perils insured against, but by 
the shijiowner being in want of funds {g). 

865. For similar reasons, neither compliance with an inter- 
diction of commerce wdth the port of destination (/i), nor 
abandonment of the adventure in consequence of the blockade of 


(&) lieischer v. JJorivirk, [18911 2 Q. B. 548, 0. A. ; Montoya v. London Assur- 
ance Co. (1851), 6 Exch. 451 ; Jleyman v. Parish (1809), 2 Camp. 149 ; Arcangelo 
V. Thompson (181 1), 2 Camp. (J20 ; lAvie v. Jansem (1810), 12 East, 648 ; Andersen 
V. Marten, [1908] k. 0. 334 (lo.ss by capture, followed by shipwreck). 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s 65 (2) (a) ; Trinder, 
Anderson ds Co. v. Thames and Mersey Marine Insurarwe Co., Trinder, Anderson 
<fc Co. V. North Queensland Insurance Co,, T'rinder, Anderson £ Go. v. Weston, 
Crocker d Co., [1898] 2 Q.B. 114, C. A. ; Thompson v. Hopper (1858), E. B. & E. 
1038, Ex. Ch., where m the judgments of Bramwell, B., and WiLLES, J., 
the maxim dolus circuitu non purgatur is fully explained. 

(d) Trtnder, Anderson £ Co. v. Thames and Mersey Marine Insurance Co., 
Trinder, Anderson £ Co. v. North Queensland Insurance Co., Trinder, Anderson 
£ Co. V. Weston, Crocker £ Go,, supri. 

(e) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), ss. 39 (5), 55 (2) (a). See 
Thompson v. Hopper (1856), 6 E. & B. 937 ; and S. 0. (18.58), E. B. & E. 1038^ 
1012, Ex. Ch., where the judgment below was revers^. Of course, if the 
policy was «, voyage policy the fissured would be precluded from recovering in 
all cases where the ship was unsea worthy at the commencement of the voyage. 
At one time it wa& held that in all questions arising between the subjects of 
different States, each is a party to the public acts of his own Government, and 
that therefore an assured could not recover in roi^ect of a captm-e, arrest or 
embargo by his own Government {Conway v. Gray, Conway v. Forbes, Maury 
v../SAeddo» (1$09), 10 East, 530, 545). But the contrary has now been decided; 
■ee Auhert v. Gray (1862), 3 B. & S. 163, 160, Ex. Ch. See also Jans&n v. 
Driefontein Consolidated Mines, lAdf, [1902] A. 0. 484. 

(/) Powell V. Gudgem (1816), 6. M. & S. 431 ; Sarquy v. Hobson (1827), 4 
Bing. 131, Ex. Oh. 

(g) Greer v. Poole (1880), 6 Q. B. D. 272. 

(A) 7/adAa'tMon V. Ao5in«oa (1803), 3 ^s. & , 
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such port (i), or of an embargo imposed there (k), or of the bkot. is. 
imminent danger of capture or seizure (/), constitutes a risk for Perils 
which underwriters to an English policy on ship or goods are Insured 
liable. Although these causes prevent the completion of the Ag^st. 
insured voyage, the loss of voyage and the expenses thereby 
occasioned are not considered to be caused by an arrest, restraint, 
and detainment,” -nor by any other peril insured against, because 
they do not act directly and immediately, but only circuitously, on 
the subject-matter insured (m). On this point our law differs from 
that which prevails on the Continent of Europe. 

On the other hand, where an insured voyage is interrupted Detention, 
directly and immediately by the act or intervention of a Govern- 
ment, this constitutes a “ restraint of princes or people ” within 
the meaning of the policy, so that if the insured goods be thereby 
prevented from being forwarded to their ultimate destination, and 
the detention appear likely to last for an indefinite time, the 
assured will be entitled to recover for a constructive total loss of 
the property (n). 

866 . The same principle is strikingly illustrated in the case of* lobs of 
a policy on freight. Thus, where the loss of freight is due to the freight by 
ship being abandoned by the assured to the underwriter on 
ship after a constructive total loss, this is deemed to be a loss the assured is 
occasioned by the act and election of the assured and not by a notalossby 
peril of the sea (o). 

Again, where there is a charterparty by which the ship is 
chartered on monthly hire, and there is a loss of freight owing to 
the exercise by the charterer of special rights under the charter- 
party, such loss is considered as caused by the act of the 
charterer and not proximately by a peril of the sea, and the 
underwriter is not liable for it ( p). Similarly, if the charterparty 


(i; Lubbock v. liouKro/t (1803), 6 Esp. 30. 

{k) Forster v. Christie (1809), 11 Eust, 205 ; Blachenhagcn v. London Assurance 
Co. (1808), 1 Camp. 464. 

(Z) Nickels & Co. v. London and Provincial Marine and General InsuruTice Co. 
(1900), 6 Com. Cas. 16 ; compare Parkin v. Tunno (1809), 11 East, 22. On the 
general principle, see also HaXhead v. Young (1856), 6 £. ft B. 312. 

(m) The above-mentioned legal principle may oi coi^so, like all rules of con- 
Btruotion, be avoided by express stipulation in the policy An insurance on ship 
is a contiact of indemnity against the loss of or damage to the ship herself, and 
does not indemnify against expenses proximately occasioned by reason of 
damage done to cargo. See the elaborate judgments in Field Steamship Co. 
V. Burr, [1899] 1 Q. B. 679, 0. A. 

(») Bodoconachi v. FUiott (187^, L. B. 9 C. P. 518, Ex. Oh. ; Miller v. Law 
Accident Insurance Co., [1903] 1 E. B. 712, C. A. ; soo also The Knight of St. 
Michatl, [1898] P. 30. * 

(o) McCarthy v. Abd (1804), 5 East, 388; Scottish Marine Insurance Ob. qf 
Glasgow v. Turner (1863), 1 Macq. 334, H. L. ; distinguibh United Kingdom 
Mutual Steamship Assurance Association, Ltd. v. Boulton (1898), 3 Com. Cas. 
330 ; and compare Mordy v. Jones (1825), 4 B. ft 0. 304 ; Phtlpott v. Swan (1661), 
11 0. B. (n. s.) 270 (proximate cause of loss, selection of distant port for 

Inman Steamship Co. v. BucAojf (1882), 7 App. Cas. 670 ; MaTwhedtr Linars 
V. British and Foreign Marins Insurance Co. (1901), 7 Ooiti. Cas. 26 ; oomparo 
Mercantile Steamship Co. v. Tyser (1881), 7 Q. B. D. 73. 
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SKOT. 12. iB for a lump freight, payable on delivery of ^ the cargo, in 

Perils cash, the underwriter will not be liable to the shipowner for loss 

luBored of freight if that was really occasioned not by the perils insured 

Against, against, but by reason of the master having signed bills of lading 

which did not reserve a general lien on each portion of the cargo 
for the whole lump freight (q). But this principle does not apply 
to a case where the charterparty provides that freight shall, apart 
from election by the charterer, automatically cease to be earned, 
for in such case the loss is considered to be proximately caused by 
the perils insured against (r). 


(iii.) Damages Payable for Collision, not a Loss by Penis of the Sea. 
The Collision Clause. 


Liability for 
collision in 
the absence 
of collision 
clause. 


The “colli- 
sion *' clause 
and its effect. 


867. When two vessels come into collision and it is found that 
both are to blame, then, according to maritime law as administered 
by the English Admiralty Court, the damage done to each vessel is 
added together and is treated as a common loss to be divided equally 
between the two shipowners («). The result of this division is that 
in the end the owner of the ship which is the less damaged has to 
pay a certain balance to the owner of the other vessel. This 
balance is held by English law not to bo recoverable under a 
policy of marine insurance in the absence of an express stipulation 
to that effect (t). For the same reason, it seems that it would 
be held that the underwriter would not be liable to pay any sum of 
money which the shipowner is liable to pay to the owner of 
another vessel on account of collision (a). For this reason it has 
become the custom for shipowners to piotect themselves by a 
special clause in the policy called the “ collision or “ running 


Iq) Williams <6 Co. v. Canton Insurance Office, Ltd., [1901] A. C. 462. 

(r) The Bedouin, [1894] P. I, C. A., followinj; and approving The Alps, [1893] 
P. 109. See also Re Jamieson arid Newcastle Steamship Freight Insurance 
Association, [1895] 2 Q. 13. 90, 0. A.; JaeJeson v. Union Manne Insurance Co, 
(1874), L. E, 10 C. P. 125, Ex. Ch. It seems that the second point dooided in 
Merc antile Steamship Co. v. Tyser (1881), 7 Q. B. D. 73, is oyemiled by The 
Bedouin, supra. 

(«) Before the Judicature Act, 1873(36 & 37 Viet. c. •66), conflicting prinoiples 
•were applied by the common luw and admiralty courts. The admii alty rule now 
prevails {tbid., s. 26 (9) ). So the c vners of cargo on either ship can recover 
only one-half their damage against the owners of the other ship {'Tongariro 
{Cargo Owners) v. Druwlanrig (Owners), The Drumfanrtg, [1911J A. 0. 16, 
applying The Milan (1861), Lush. 388. See title Shiffino and Navigation. 

(<) This >vas held in De Vaupc v. Salvador (1836), 4 Ad. & El. 420, on the 
nound that the loss was not *' a uecessary or pioximate effect of the perils of 
sea, but jgrowixig out of an arbitrary provision of the law of nations.” As 
to the Amencan law on this 8ubj»*ct, see Ptiers v. Warren Insuratwe Co., (1838), 
3 Sumner, 389 ; (1840), 14 Peters, 99 (U.S'.A.), and /-he other authorities cited 
in the note to Axnould on Marine Insurance, s. 791. 

la) As to the amount which a shipowner may be liable to pay to others in 
consequence of the negligence of his servants causing or contributing to a 
collision and the limitation of that amount under the provisions of the Merohapt 
Shipping Act, 1894 (57 & 58 Viet. c. 60), see title Shifpino and Navigation. 
A Bill Ims been introduced in Parliament providing, inter alia (pursuant to art. 4 
of the International Convention of 23rd ^ptember, 1910), for the apportionment, 
where practicable, of the damage according to the degree of the fault committed 
by the colliding vessels. 
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down " clause : this clause takes various forms. One usual clause 
is the following : — ** And it is further agreed that if the ship hereby Perttv 

insured shall come into collision with any other ship or vessel, and Insm^ 

the insured shall in consequence thereof become liable to pay, and Against 
shall pay, to the persons interested in such other ship or vessel, or 
in the freight thereof, or in the goods or effects on board thereof, 
any sum or sums of money not exceeding -the value of the ship , 
hereby assured, calculated at the rate of 8/. per ton on lier 
registered tonnage, we will severally pay the assured such pro- 
portion of three-fourths of the sum so paid as our respective 
subscriptions hereto bear to the value of the ship hereby assured, 
calculated at the rate of 8/. per ton, or, if the value hereby declared 
amounts to a larger sum, then to such declared value; and in 
cases where the liability of the ship has been contested with our 
consent in writing, we will also pay a like proportion of three- 
fourth parts of the costs thereby incurred or paid ; provided also, 
that this clause shall in no case extend to any sum which the 
insured may become liable to pay, or shall pay, in respect of loss 
of life or personal inj ury to individuals from any cause whatever 

As to the expression “ the sum which the insured becomes liable tcf 
pay, and shall pay,” it is important to notice the following point. 

Where a collision takes place between two vessels for which both are 
held to blame, the rule, as already stated, is that the damages are 
added together and each vessel bears one-half of the whole. Thus, if 
the damage done to vessel A. amounts to £10,000 and to vessel 
B. £6,000, each vessel is debited with £8,000, being one-half of 
£16,000. But it has been decided in such a case that it is not 
correct to say that B. becomes liable to pay A. £5,000, with a 
cross liability on A. to pay B. £8,000. There is only one liability, 
and that is a liability on B. to pay A. the difference, £2,000 (c). It 
can be proved without difficulty that the extent to which the 
underwriter is liable may, in certain cases, especially where the 
adjustment is complicated by the statutory limitations of liability, 
materially depend upon whether the principle of a single or cross 
liability is applied {d). 

868. The collision clause above set out is expressed to be applic- ColiiBion 
able in cases of collision between the ship insured and some other appliei 
vessel. It therefore does not protect the shipowner against liability coiusion 
for his vessel running into a dock wall, breakwater, or anything between 
that is not another ship («). But if there is a collision between 

(b) For other collisiou clauses, see McArthur, Contract of Marine Insurance, 

2nd ed., p. 314, and Appendix 3 {ibid.y As to whether, under a somewhat 
different clause, the underwriteiw were liable for damages psHd by the assured 
for loss of life, see Taylor v. Dewar (1864), 5 B. A; S. 68, diasenting from Coey 
V. Smith (1K60), 22 Dunl. (Gt. of Sess. Gas.) 955. 

(c) Stomnraart Maatschappy Ntflerland v. Peninsular and Oriental Steam Nhm- 
gatian Co. (1882), 7 App. Cas. 795 (oveiTuliug Chapman v. Jioyal Nethsrlanda 
Steam Navigation Co. (1879), 4 P. D. 157, 0. A.) ; applied, London Steamehip 
Ownere* Insurance Co. r. Grampian Steamehip Co. (1889), 24 Q. B. D. 32, 663, 

0. A. 

(d) This is worked out in Amould on Marine Insurance, s. 793, and also in 
McArthur, Contract of Marine Insuianoe, 2nd ed., pp. 320 et eeg., and Appen- 
dix 3^5td.). 

(s) This risk is, however, sometimes expressly included (TheJfunroe, [1893] P. 
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Insurance. 

A.’s tug and B., or if A. strikes upon the anchor of B., this is a 
collinion between two vessels within the meaning of the collision 
clause ( f). Moreover, where there has once been a collision within 
the meaning of the ordinary collision clause, the shipowner will,' 
it seems, be protected against all damages, direct or consequential, 
occasioned thereby which the owner of the other vessel or cargo 
may be entitled to rec 9 ver from him (^). 

869. The collision clause, as has been seen, does not apply to 
every collision nor to every class of damage occasioned by it, nor 
does it purport to insure against more than throe-fourths of the 
damage sustained. In order to protect themselves against what 
is not covered by the clause, shipowners often insure in mutual 
insurance associations, or effect with underwriters a policy which 
is called a “ full protection " policy (h). 

Sub-Se(JT. 3. — Loaa hj Fire, Capture, Seizure or TaHnya at Sea, Jrreata and 
lieatraint of Princea, Pirates, Thieves, Barratry, and all other Losses 
Mufortimes etc, 

870. Lobs by fire covers five caused by lightning, or by an 
enemy, or by the ship being burnt in order to prevent capture (i), 
or from an apprehension of a contagious disease or the like (k ) ; 
and, where a loss of freight is due to steps taken in order to prevent 
a fire which, but for such steps, would have broken out and 
destroyed the cargo, the underwriter is liable for such loss of 
freight (Q. 

871. Capture is a taking by an enemy as prize in time of war 
with intent to deprive the owner of all property in the thing taken ; 
and if a ship be seized for the purpose of being carried into a port 
for adjudication, and is afterwards condemned by the prize court, 
such seizure constitutes an actual total loss {m). 


248 ; Union Marine Insurance Go. v. Bwwidc, [1895] 2 Q. B. 279). See Arnould 
on Marine Insurance, s. 795, note (g), as to the Institute clauses wliicb provide 
for payments made not merely to the owners of the other ship or cargo, bnt to 
any other person or pei sons. 

(/) McGowan v. Baine, The ** Niobe’\ [1891] A. 0. 401; Ite Margetts and 
Ocean Accident and Guarantee Corporation [1901] 2 K. B. 792 ; Chandler v. Blogg, 
[1898] 1 Q. B. 32. 

[g) See The North Britain, [1894J P. 77, 0. A., per A. L. Smith, L.J., at 
p. 86. In Burger v. Indemnity Mutual Marine Assurance Co., [1900] 2 Q. B. 348, 
C. A., the underwriters’ liability was limited to “payments in respect of injury 
to such othbr ship or vessel itself,” and was held to exclude expenses of removing 
the wreck of tha other vessel, paid^ by her owners, and recovered from the 
assured as damages. As to the Institute clauses protecting the underwriters 
against liabilities for removal of obstructions, see 'The North Britain, supra; 
approved, Tatham, Bromage tfc Co. v. Burr, 'I’he “ Bngmeerf [1898] A. 0. 382 ; 
Chapman v. Fisher Son* (1904), 20 T. L. E. 319. 

'(A) As to this, see Gow, Marine Insurance, p. 254. 

(i) Cordon v. Bimmington (1807), 1 Camp. 123. 

(ft) Ibid., at p. 124, n. 

(l) The Kni0it of St. Michael, [1898] P. 30 (if not a loss by fire it is within 
the general clause). See p. 446, post. 

(m) Andersen v. Marten, [1908] A. 0. 334. This was an action on a policy 
against total loss by perils of the seas, “ warranted free from capture, seizure, 
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Seizure includes takings otherwise than by capture, as by 
revenue or sanitary officers of a foreign State (n). Seizures and 
takings at sea include deprivation of possession, whether the 
seizure or taking was lawful or unlawful, and whether by enemies 
or pirates (o). 

a British ship be for any reason arrested or seized by the 
British Government, or if she be detained m port by embargo laid 
by that Government, this is a detention within the meaning of 
the policy (p). 

872. The words “ arrests, restraints, and detainments, of all Arrests, 
kings, princes and people of what nation, condition or quality 
soever,” refer to political or executive acts, and do not include a ’ 

loss caused by riot or by ordinary judicial process (q) ; and by the 
word “ people ” is meant not mobs or multitudes of men, but the 
ruling power of tlie country, whatever that may be (»•)• A restraint 
does not necessarily involve the use of actual physical force; 
any authoritative prohibition on the part of any governing power 
or the operation of any municipal law is sufficient («). 


BboH. 

Perils 

Insured 

Against. 


and defeutiou, and tho consequonco of hostilities.*’ The insured ship was a 
neutral ship and was, durin^j tho Rus-so- Japanese War, captuied by the Japanese, 
and while being navigated towards a court of prize was wrecked and 
became a total loss. 8he was afterwards condemned in the prize court. It 
was held that there was a total loss by capture at the timo the vessel was seized, 
though its lawfulness was not authoritatively dotennined till she was condemned. 
Wliore a ship insured against capture only, was driven by stress of weather on 
the enemy’s coast, and then, without having recoivod any material damage by 
tho stranding, was captured by the enemy, this was held to be a loss, not by 
the perils of tho sea, but by capture, and therefore recoverable under the policy 
{Green v. fJlmolte (1792), Poske, 278 [212]). A policy effected before tho com- 
niencoinent of hostilities which insures against capture does not cover British 
capture [Kellner r Le Me-mrier (180:1), 4 East, 396; Bramim v. Curling (1803), 
4 East, 410). Hee p. 430, ante 

(n) Cory v. Burr (IBi'^S), 8 App. Cas. 393 ; Miller v. Law Accident Insurance 
fV;., [1903] 1 JC. B. 712, C. A, ; St. Paul Fire and Marine Insurance Co. v. 
Mcrice (1906), 11 Com. Cas. 163; compare liohtnson Gold Mining Co. v. Alliance 
Insurance Co., [1901] A, 0. 359. 

(o) See Goss v. Withers (1758), 2 Burr 683, per Lord Mansfield, C. J., at p. 694 ; 
Powell V. Hyde (1855), 5 E. & B. 607 ; Lozano v. Janson (1859), 2 E. A E. 
160 (unlawful seizure); Kleiwvort v. Shepard (1859), 1 E. & E. 447 ; Beany. 
Hornby (1854), 3E. & B. 180 (pirates). 

(p) Toutengy. Hubbard (1802), 3 Bos. & P. 291, per Lord Alvanxet, 0 J., at 

S . 802 ; Green v. Young {\lt)2), 2 Ld. Eaym. 840; Hagedoiny. Whitmore 1 
tark. 157. In Lozano y. Janson, eupra, at p. 176 (see also Avbert v. Gray (1862), 
3 B. & S. 163, 182, Ex. Ch.), it is intimated that tho assured cannot recover 
in respect of a lawful arrest or detention by the British ^Government ; it is 
submitted that this only meant that if the property insured is liable to arrest or 
detention by the British Government on aeuount of some illegal act of tho 
assured, and is for that reaSun arrested or detained, the assured cannot recover. 

[q) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). Sched. I., r. 10; Fintay v. 
Liverpool and Great Western Steamship Co. (1870), 23 L.T. 251 (legal proceeding), 

(r) Nesbitt v. Lushington (179^, 4 Toim Rep. 7S3. 

(«) Miller v. Law Accident Jnsurame Co., supra; compare Mansell Co. 
V. Hoade (1908), 20 T. L. R. 150 ; St. Paul Fire and Marine Insurance 
(Jo. V. Mortce, supra, cited in note id), p. 435, ante (where a policy 
“against all lisks including mortality” contained the clause “warranted 
nevortiieloss fi'ee of capture, seizure, and detention, and the consequences 
thereof,” and it was held that even if “ mortality ’* included violent death under 
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BBfft. 12, The essential distinction between capture and arrest is (hat 
PerllB capture is the forcible taking of the subject-matter of insurance in 
Insnred the time of war with a view to taking it as prize, whereas arrest is 
Against, a temporary detention only, with a view of ultimately releasing it 
or repaying its value (t). 

Pirates. 873. The term “ pi^rates includes passengers who mutiny and 

rioters who attack the ship from the shore (u). But revolutionaries 
organising and carrying out an armed expedition against the Govern- 
ment are not pirates within the meaning of that term in the 
policy (a). 

Thietes. The term “ thieves *’ does not cover clandestine theft or a 

RoTers. theft committed by any of the ship’s company, whether crew or 
passengers (6). But robbery accompanied by violence and com- 
mitted by strangers, and not by the crew, is a loss by rovers or 
thieves under the policy (c). 

Borratry. 874. The term “ barratry ” includes every wrongful act wilfully 
committed by the master or crew to the prejudice of the owner, or, 
as the case may be, the charterer (rf), and this is so whether the act 
of the master be induced by motive of benefit to himself, malice to 
the owners, or a disregard of those laws '.hich it was his duty to 
obey, and upon his observance of which his owners relied (e). 

Sailing out of port without paying port dues or in breach of an 
embargo, or wilful breach of blockade whereby the ship is seized 
or other loss is sustained, may bo barratry (/). If the ship is 
fraudulently run away with by the captain or by members of the 

local regulations for prevention of diseases the underwi iters wore protected by 
the warranty). 

(0 Marshall on Marine Insurance, 4th ed., p. 394 ; Barker v. BInkes (1808), 
9 East, 283. 

(«) Mariue Insurance Act, 1900 (6 Edw. 7, c. 41), Sched. L, r. 8; Neahitt v. 
Luahington {VJd'l), 4 Term Rep. 783, 787; Balmer v. Naylor (1851), 10 Exch. 
382, Ex. Ch. (coolie emigrants piratically and feloniously inurdeied the captoin 
and part of the crow and carried away the ship and the rest of the crew : it was 
held that this was an act of piracy, or, at all events, ejuadem generis, and covered 
by the policy) ; compare Klknwort v. Shepard (1859), 1 E. & E. 447). 

(a) Bolivia llepuhltc v. Indemnify Mutual Murine Aaaurance Co., Ltd., [1909] 1 
K B. 785. 

(5) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I., r. 9. 

(c) Ilarfoftd v. Maynard (1785), 1 ^rk on Marine Insurance, 8th ed., p. 36. If 
shipwrecked goods are plundered by wreckers on shore, this is a loss by perils 
of the sea {Bondrdt v. HeniTgg (1816), Holt (n. p.), 149), and also, it seems, 
a loss by rovers and thieves. 

id) Marine Insuranoe Act, 1906 (6 Edw. 7, o. 41), Sched. I., r. 11. 

(e) Earle v. Rtmeroft (1806), 8 East, 126, 139; Heyman v. Tariah (1809), 
2 Camp. 149. But “ wilful default ” within the Merchant Shipping Act, 1864 
(17 & 18 Viet. c. 104), B. 299 (non-observance of collision regulations ; see now 
Merchant Shipping Act, 1894 (57 & 68 Vich c. 60), p. 419 (3) ), is not necessarily 
barratry {Qrill v. General Iron Screw Colliery Co. (1868), L. E. 3 C. P. 476, 
Ex. Ch.). 

(f) Stammav. Brown (1742), 2 Stra. 1173, 1174, per Lee, C.J. ; Bolerteonr. 
Ewer (1786), 1 Term Eep. 127, cited bvLonl Ellenboeough, C.J., in Earle v. 
Roweroft (1806), 8 East, 126, 139 ; Oddachmidt v. Whitmore (1811), 3 Taunt. 608 ; 
Everth v. Hannam (1815), 6 Taunt. 37d For further illustrations, see Moae y. 
Byrom (1796), 6 Term Kep. 379 (cruisini?) ; Hacdoek v. HanciU (1789), 3 Term 
B«p. 277 ; Pipon v. Cope (1808), 1 Camp. 434 (smuggling) ; Auetrataaian 
Jnaurance Co. v. Jadteon (1875), 83 L. T. 286, P. 0. ^dnapping). 
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crew, this is barratry on their part {g). Deviation for a fraudulent Swir. 
or criminal pur^se is barratry (/i) ; but where the act itself, as Perils 
in cases of deviation, is not on the face of it criminal or fraudulent, Insnisd 
the master^ is not guilty of barratry unless he be proved to have Against, 
acted criminally or fraudulently with a view to benefit himself or 
to injure his owner (t). Deviation, if barratrous, does not avoid the 
policy, for the underwriters are liable underut for loss by barratry. 

Loss arising from the ignorance or incompetence of the master, 
through a mistake as to the meaning of his instructions, or as to 
the best mode of carrying them into effect, does not amount to 
barratry (k). 

875. No act can be barratrous which is sanctioned or authorised No act 
by those who are either the absolute owners of the ship {1) or who barratrous 
may be considered her owners for the time being (?a). Unless he 
can be so considered, the owner of insured goods cannot recover consent of the 
as for a loss by barratry in respect of any act of the master which owners of the 
is sanctioned by the owner of the ship Oi). Nor can the owner of 
a ship recover as for a loss by barratry in respect of acts done by 
the charterer’s agents where the ship is demised to the charterer,* 
and the latter thus becomes owner of the ship for the voyage (o). 

Loss by barratry seems to be an exception to the general rule 
of cau8a proxima non remota spectatur, for if there has been 
barratrous conduct on the part of the master and crew, and the loss 
happens in consequence thereof, the underwriters are liable as for a 
loss by barratry although the proximate cause of the loss is a 
peril of the sea or other peril insured against (p). 

{g) FaUiner v. Jittchie (1814), 2 M. S. 290 ; Brown v. Smith (1813), 1 Dow, 

349, n. L. ; Dixon v. Retd (1822), 3 33. & Aid. 597 ; SoareB v. Thornton (1817), 7 
Taunt. 627 ; Roscow v. Ooraon (1819), 8 Taunt. 684 ; Hibbert v. Martin (1808;, 1 
Camp. 538 (barratry by master) ; Toulmin v. fnglis (1808), 1 Camp. 421 ; 

Toulmin v. Anderaon flSOS), 1 Taunt. 227 ; Hucka v. Thornton (1816), Holt 
(n. p.), 30 (barratry of crew in conjunction with prisoners of war). 

(7i) Vallejo v. PT/iecZer (1774), 1 Cowp. 143 ; Rma v. Hanfcr (1790),_4 Term Rep. 

83. If the captain is compelled by the mutiny of the crew to deviate from his 
course this is barratry on tho part of the mariners {Elton v. Brogden (1747), as 
reported in 2 Stra. 1264 ; and see cases cited in note (/), p. 444, ayite). 

f») Stamma v. Brown{ni2), 2 Stra. 1173 ; Earle y.Rowiro/t(HH)fi), 8 East, 126. 

{k) Phyn v. Royai Exchange Awurance Co. (1798), 7 Term Ecp. 506 ; Todd v. 

Ritchie (1816), 1 Stark. 240; Bottmnley y. BaoiU (1826), 5 B. & C. 210, 212; 

Bradford v. Levy (1826), By. & M. 331. 

(i) Vallejo V. Wheel^, aupra; Nutt y. Bourdieu (1786), 1 Term Hep. 323; 
compare Stamma v. Brown^ wma; Fipon v. Cope (1808), 1 Camp. 434 ; Everth 
y. liannam (1815), 6 Taunt. 375. But a master who is part owner may be 
guilty of barratry os against his innooent co-owners {Jonea y. NichNeon (1854), 

10 Exch. 28), or against the mortgagee of his share [Small v. United Kingdom 
Marine Mutiuil Jnaurance Aaaociationf [1897] 2 Q. B. 311, C. A.). 

(m) The question whethel the ohaiterer is in any particular case to be deemed 
the pro Ade vice owner of the ship depends upon tne terms of the charterpartv ; 
see title Smppmo Aim Naviqatiox. Freighters have been so regarrled for 
purposes of barratrv in Vallejo v. Wheeler, eupraj Soarea v. Thornton, aujnra ; 
lonidea v. Pender (1872), 1 Asp. M. L. 0. 432. 

(n) Nutt V. Bourdieu, aupra ; Stamma v. Brown, aupra, 

(oi HMn V. Hannam (1811), 8 Oamp. 94. 

( p) See the judgment in Ovry v. Burr (1881), 8 Q. B. D. 313 ; (1882), 9 Q. B. D, 

463, 0. A. ; (1883), 8 App. Gas. 393, where, however, Lord Blackbuhh, at p. 898, 
expressed a contrary opinion, and Lord BitAliWEix, at p. 404, expressed a doubt 
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sisoT. 12. 876. The general clause by which the underwriters undertake 

Feriis the risk “ of all other perils, losses and misfortunes, that have or 

Insured shall come to the hurt, detriment or damage of the said goods 

Against, and merchandises and ship etc., or any part thereof,'* does not 

Clause a* to fact compriso all perils. It only comprehends cases of marine 
another damage of a like kind with those specially enumerated and 

peril*. occasioned by similar causes (gf). It does not include any perils or 

losses which are not of a marine character nor of a character 
incident to a ship as such (r). Thus where a steamer is loading in 
harbour and her draught is increased by the weight of the cargo so 
as to bring the discharge pipe below the surface of the water, and 
the water flows down the pipe through a valve which has negligently 
been left open, the damage thereby done to the plaintiff’s goods 
will be covered by the general clause (s). But the general clause 
will not cover the destruction of a steamer caused by the explosion 
of her boiler, which might take place just as well on land as at sea (t). 
Other loMCB. Other losses which, though not caused by any of the perils 
enumerated, are recoverable from the underwriter are dealt with 
elsewhere (u). 

on this ]ioiiit. It is submitted, however, that J ord liL4.CKBURN’s view oannot 
he rcooiiciled with AaWe v. Rowtro/t (1806), 8 B.-st, 126, and Vallejo v. Wheeler 
(1774), 1 Cowp. 143, and other cases. There are many cases in which a loss 
may ho recovered from tho underwriters, either ns a loss by barratry, or a loss 
by ])0Tils of tho seas, and some of the decided cases involving tlie question 
whether tho loa i was one by barratry or one by penis of the seas have become, 
on account of the present system of pleading, unimportant {fleyman v. Pariah 
(1809), 2 Camp. 149 ; Arcam/elo v. 2'/>owpeon(1811), 2 Camp. 620 ; Goldschmidt v. 
Wlntmore (1811), 3 Taunt. 508 ; Kverth v. llunnam (1815), 6 Taunt. 375 ; Walher 
▼. Maxiland (1821), 6 13. & Aid. 171 ; Bhfth v. Shepherd (1842), 9 M. & W. 763). 

(7) Marine Insurance Act, 1906 (6 Bdw. 7, o. 41), Schod. I., r. 12. See Cullen 
V. JiutUr (1816), 5 M. & S. 461, per Lord Ellenborougii, C.J. ; Jfxitler v. 
WiUman (1820), 3 B. & Aid. 398; The Knight of St. Michael, [1898] P. 30; 
Phillipa V. Barber (1821), 5 B. & Aid. 161. 

(r) 'Thames and Meroey Marine Ineurance Co. v. Hamilton, Fraser cC* Co. (1887), 
12 App. Cas. 481, per Lord Brasiweli., at p. 492. 

(«) Davidson V. JJurnand (1868), L. It. 4 0. l\ 117. In West India 'Telegraph 
Co. v. Home and Colonial Ineurance Co. (1880), 6 Q. B. D. 51, C. A., it was held that 
the destruction of a steamer caused by the explosion of her boiler under the usual 
pressure of steam was within the general clan so either as being a loss due io a 
peril similar to a peril of the boos, or to a loss by fire, but this view was dis- 
approved of in 'Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser 
£ Co., supra. In tho latter case the air-chainbor of the donkoy*engine of 
the steamship Inchmaree buret owing to water being forced up into it through a 
valvo being closed which ought to have been loft open, and it was held that the 
damage was not caused by a danger of navigation, or by a peril similar to perils 
of the seas, because tho damage was not of a character to which a marine 
adventure is specially subject, in consequence of this decision the sO'Called 
Inchmaree clause is generally inserted in policies on steamships. This clause 
expressly mokes tho policy cover loss or damage “ through explosions bursting 
of boilers, breakage of shafts, or through any latelit defect in the machinery 
01 hull, provided such loss or damage has not resulted from want of due diligence 
by the owners of the ship, or any of them, or by the manager.” As to this 
clause, see Jackson v. Mumjord 8 Com. Cas. 61; affirmed on other 

grouuds (1904), 9 Com. Cns. 1 14, U. A. ; Oceanic Steamship Co. v. Faber (1906), 
11 Com. Cas. 179, approved (1907), 13 Com. Cas. 28, 0. A, ; Hutchins Brothers v. 
Royal Exchange Assurance (1911), 27 T. L. E. 217 (defective stern frame), affirmed 
(19 U), Times, 26th May, 0. A., approving the judgment of Walton, J., in 
Oceanic Steamship Co. v. Faber, suwa; (1911) 27 T. L. B. 482, 0. A. 

(<) 'L'hamea and Mersey Marine Insurance Co. v. HamUton, Fraser A Co., supra. 
(u) TIu'sh other losses are salvage chargee, charges under a suing and 
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Sect. 18. — General Average, 

Sx7b-Seot. 1 . — Btatutory ProvisioTU. 

877. A general average loss is a loss caused by or directly con- 
sequential on a general average act. It includes a general average 
expenditure as well as a general average sacrifice (v). 

There is a general average act where any extraordinary sacrifice 
or expenditure is voluntarily and reasonably made or incurred in 
time of peril for the purpose of preserving the property imperilled 
in the common adventure (a). 

Where there is a general average loss, the party on whom it 
falls is entitled, subject to the conditions imposed by maritime law, 
to a rateable contribution from the other parties interested, and 
such contribution is called a general average contribution (b). 


Sub-Seot. 2. — General Average Erpenditure. 

878. An expenditure caused by or directly consequential on a 
general average act is called a general average expenditure, for such 
expenditure ir},y properly be considered as the cost of the general 
average act. "^hus a jettison of goods or the cutting away of a 
mast in time of peril, in order to save the whole of the property at 
risk, is a general average sacrifice. If at the time of peril salvors be 
employed at a certain remuneration to salve the whole of the pro- 
perty at risk (c), or if money be paid to pirates for the purpose of 
saving both ship and cargo, this expenditure constitutes a general 
average expenditure {d). Again, where a vessel puts into a port 
of refuge for her own safety and that of the cargo on board of her, 
the inward expenses, including the charges for towage, pilotage, 
harbour dues etc., are general average expenditure, inasmuch as 
they are the direct consequences of the general average act of 
putting into port (e). 

Sub-Seot. 3. — Esnntinl Gondition of the Right to Contribution in General 

Average. 

879. The question what does or does not constitute a general 
average loss does not directly concern the law of maritime 


labouring clause, particular charges (see pp. 455, 450, post), substituted charges 
(see p. 463, poai), general average charges and contributions (see i^fra). 

‘v) Marino Insurance Act, 1900 (0 Edw. 7, c. 41), s. 06 (1). 
o) Ibid., B. 66 (2). 

'hS Ibid., 8. 66 (3). These provisions mainly embody the principles laid down 
by Lawrence, J., in Birkley v. Presgrave (1801), 1 East, 2^0, 228, and also in 
the judgments in Bvendeen v. WaUcue (1884), 13 Q. B. D. 69, 0. A. ; affirmed 
(1886), 10 A^. Cas. 404. The law of general average, which owes its origin 
to the Bhodian laws, wa^ incorporated in the Boman law and afterwards in 
the common law, and it may therefore now be considered as implied in the 
contract of affreightment ; on this point see the judgment in Burton v. Emliah 
(1883), 12 Q. B. D. 218, 223, and Wright v. Marwood (1881), 7 Q. B. D. 62, 0. A. 

(c) C^eon Steamship Co. v. Anderson (1883), 13 Q. B. D. 661, 0. A. ; reversed, 
wi^out affecting the principle, sub nom. Anderson v. Ocean Steamship Co. (1884), 
10 App. Gas. 107 ; Ksmp v. HaJUiday (1866), L. B. 1 Q. B. 620, Ex. Oh. 

(d) Marshall on Manne Insurance, 4th ed.f p. 424. 

(s) See Bvendeen v. Wallace, supra. 
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Skot. 18 . insurance, which has only to determine when and to what extent 
General the underwriter is liable in respect of a general average loss or 
Average, contribution (/). 


Ge&eittl 
averftge loss 

from particu* 
lar a7cra;;e 
loss. 


When general 

average 

ccaaes. 


Loaaea 

directly con- 
■equent on 
general 
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880 . A general average loss differs essentially from a particular 
average loss. The former is a loss voluntarily incurred for the 
common safety, and therefore made good by a rateable contribution 
from all the parties concerned in the adventure, whereas the latter 
is a loss fortuitously caused by a maritime peril, and has to bo 
borne by the party on whom the loss originally fell (p). 

881 - According to the statutory definition (h) (and herein English 
law differs from foreign law) the general average act must be an act 
done for rescuing the ship and cargo from a common danger, and 
it is not enough that its object was to insui e the successful com- 
pletion of the adventure. In short, according to English law, as 
soon as safety is attahied, general average ceases. Therefore, 
speaking generally, any expenditure which is incurred after the 
ship lias been placed in safety must be borne by the owner of the 
particular interest which it was intended to benefit <i). 

882 . Losses which are the direct cunsequcnces of a general 
average act are general average losses. Thus if holes are cut in 
the ship in order to got goods out for the sake of lightening her, 
or if water is thrown down a ship’s hatches to extinguish an 
accidental lire, and other goods are damaged thereby, the loss or 
damage in each case is general average (^■). 


(/) For a full (lisciiE.M'<)n of this question, soo title Shipping AND Navigation. 
It is sufficient horo to notice (see the text, tn/ra) some of the more important 
coiisoquoncos of the statutoiy definitions stated on p. 447, ante. 

(</) NesbUt V. Lunhimjton (1792), 4 Term Jlep. 783. The remuneration paid by 
the shipowner for all services reasonably necessary for the common safety is a 
general average expenditure, if they are rendered under circumstances of an 
extiaordinary natuie, and at a time when both ship and cargo are alike placed 
in ,V'o])ardy. Thus whom a ship has gono ashuie, and the shipowner rousonably 
employs exporicuced persons to act in his place in the interest of the wb«>le 
ail venture, Iheir romnneration is an expendituro chargeable in general average 
(Rose V. Bank of Australasia, [1894] A. C. 687, disapproving Schuster v. Fletcher 
(1878), 3 Q. B. D. 418). 

(/O Marine lu-iurauce Act, 1906 (6 Edw. 7, o. 41), s. 66 (2) ; see p. 447, ante, 

CO JJarrison v. Hank of Australasia (1872), L. K. 7 Exch. 39 ; Svenaden v. 
n (1884), 13 Q. B. D. 69, 80 et seq. ; affirmed (1886), 10 App. Cas. 404. Where 
a ship IS forced to put into a port to repair damage done to her by a storm, and 
the master^ having no other meftns of raising money, sells (as ho is justified in 
doing) part of the >cargo to defray the expenses of repairs, the owner of the 
cargo sold does not theieby sustain a general average loss {Powell v. Gudgeon 
(1816), 6 M. & S. 431 ; same point in Sarquy v. Hobson (1827), 4 Bing. 131, 
Ex. Ch. (accord) ; Hallettr. If V/rom (1860), 9 0. B. 6S0 ; DoHon v. Wilson (ISIS), 
3 Camp. 480). Whether this be also true where the damage to be repaired is 
directly occasioned by a general average act, or whether in such case the 
expenditure may be considered as the direct consequence of the general average 
act, is a point which must still be considered as open to doubt (Atufood v. Sellar 
(18801, 6 Q. B. D. 286, C. A.; Svendsen v. Wallace, supra; and see Plummer v. 
miarnan (1816), 3 M. & S. 482). 

(;) Whiteoross Wire Co. v. Savitt (1882), 8 Q. B. D. 663, G. A. ; Papayanni and 
Jeromia v. Grampian Steamship Co., Ltd, (18^), 1 Com. Cas. 449. 



Part I. — Marine Insurance. 


449 


883. The figlit of contribution above referred to (/c) is expressed 
to be subject to tho conditions imposed by ihe maritime law. One 
of these is that, where the peril giving rise to the claim has been 
occasioned by the fault of the claimant or liis servant, ho himself is 
precluded from recovering general average contribution. Thus to 
a shiimwner’s claim for such contiibution, a plea that the loss was 
caused by tho vos.-joI’s uiiseaworthinosa la a*valid defence (/). lJut 
this rule bars only the claim of the wrong-doer and not that of 
other innocent sufferers (/a)- 

A further condition is that general average contribution is not 
rccoverablo in respect of tlie jettison of goods loaded on deck, 
unless such loading on deck is in accordance witli tho common 
usage of trade on the voyage for which the goods are shipped (//h 

884. No claim for general average contribution can be sustained 
unless the sacrifice or expenditure out of whicli it arises is of an 
extraordinary nature, or unlebs the expenditure is directly occa- 
sioned l)y a general average act. Tlie shipowner agrees by the 
contract of alTreightinent to give the use of his vessel, with all her 
appliances, as well as the services of tho crow, to tho shippers or 
charterers for the entire voyage. For what he does in performance 
of that obligation, he has (speaking generally) no riglit to claim 
general average contribution. On the other hand, he is not bound 
to expose the sliip or her appliances to the risk of loss or damage 
by using them in a time of emergency for a purpose for wliich tlioy 
\^ol‘e not intended, nor to make an expenditure winch is not only 
extraordinary in amount, but is incurred to procure some service 
which is extraordinary in its natuie (o). If, therefore, any part of 
the ship or her tackle l)o applied for tho common safely to some 
])urpose dilTercnt from its ordinary use the loss thence arising is a 
general average loss (p), as where tlie engines of a steamship are 
damaged whilst being worked ahead or asiern in order to get Die 

ik) yee p. 447, Marino IiHuianco Act, 190(> (fi Kdw. 7, c. 41), s. 00 (3) 

(1) ScMosav. Heriot (1803). 14 C. 13. (n. s.) 50; The httruk (1881). 0 l\ J). 
127, 136, 137, 0. A. ; Ureemhielda^ Coivic «!" O'o. v. Slephena it Sana, [1908] 1 Jv. B. 
61, 68, 61, C. A. ; affirmed, [1908] A. C. 431. 

(w) Strang, Steel tfc Co. v. S(ott (A.) «fe Oo. (1889k 14 App. Cus. 001, 1\ 0.; 
compare The Carron Park (1800), 15 1\ D. 203 (nogligciice of .shipowuer’a 
Rorvants excepted) ; MilUmrn it Co, v. Jamaica Fruit Importing and Trading 
Co. of Landwi, [1900] 2 Q. B. 510, C. A. 

(n) Wright v. Marwood (1881), 7 Q. B. D. 62, C. A. ; Qould v. Oliver (18.37), 

‘1 Bing. (n. c.) 134 ; Milward Hubert (184*.^, 3 Q. B. 120 ; compare Royal 
Exchange Shifjpmg Co. v. Dixon (1880), 12 App, Gas. 11. According to the York- 
Antwerp Paries (see pp. 608 et aeg., poat), “no jettison of deck cargo shall be 
made good as general average, and every structure not built 171 with tho frame 
of tho vessel shall be oonsidertd to be a part of the dock of tho vessel.” 

( 0 ) Robinann v. Price (1877), 2 Q. B. D. 91, 296, 0. A. (use of spars as fuel) ; 
irilaon V. Rank of Victoria (1867), L. K. 2 Q. B. 203, 212 (excessive consumption 
of coal) ; r/«cpr«, whether Wtlaon v. Rank of Victoria, anpra, might not have boon 
decided simply on the ground that the expenditure in qiicstiori was Tiot the 
result of a general average act and was incurred at a time wlicn ship and 
cargo were in a state of physical safety, quoere also whether some dicta of 
Blaokbusk', J., at p. 212 (ibid.), relating to substituted expenses, are consistent 
with Leo v. Southern Inaurance Go. (1870;, L. R. 6 C, P, 397. 

(p) Birkley v. Preegrave (1801), 1 Bast, 220. 
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Insurance. 

ship off a bank (q), or spars are cut up to construct a rudder, or 
sails and cordage, to stop a leak (r). 

885. Putting into a port of refuge for repairs which have been 
port o?refuge fQiidered necessary by sea perils, for the safety of ship and cargo, 
£>r repairs. ^ is a general average act ; and the expense of doing so is a general 
average expenditure (») ; but the question as to what part of the 
expenses incurred is chargeable to general average depends on 
whether the necessity for repairs itself arose from a general average 
act, and upon the contract of carriage, or policy of insurance, as the 
case may be (t). 
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The Bonn, [1895] P. 125, 0. A. 

(r) Phillips, Law of Insiiraiioo, s. 1299. Seo Harrison v. BanJc of Australasia 
(1872), L. It. 7 Kxch. 39, per Mahtin, B., at p. 49; Robinson v. Pries (1877), 2 
Q. B. D. 91, 29.5, 0. A. 

(a) Phillips, Law of Eiisiitance, b. 1320 ; Hvendsen v. Wallam (188 1), 13 Q. B. D. 
69, 0. A, per lliiisiT, M.B., at p. 78; alUrlned (1885), 10 App. Oas 404 See 
Hamel v. Pniimular and (hiental Hlenm Havti/ation Oo., [1908] 2 K. B. 298. 

(<) VVhoro u Hliip is compellod by p .rils of the sea'* to put int. ) a poit of rofu^o 
imd o.Kponsus aro iuciirred in onteritig Iho pork, whilo there, and in leaving it, 
the practice of the Association of Average Adj usters, in cases where tho York- 
Antworp Buios (see mfra) aie not incoiporatud in the policy, is as follows:— 
(a) Whon .1 ship puts into a port of refuge in consoquenco of damage which is 
itself the subject of general uveinge, anti soils thonco with her oiiginul cargo, 
or a part of it, the outward as well as the inward port charges are treated as 
general avoiugo, and wlien cargo is discharged for tho purpose of repairing 
such damage, tho waiohouse rent and cost of reloading of tho same, as well as 
the o<tflt ol discharge, are treated as general average; (b) whon a .ship puts 
into a port of refuge in conseqnenco or d.unage which is itself the subject of 
paiticubir average (and nut of general average), and whon tho cargo has been 
dit.(jhargod in consequence of such damage, the inward port charges and the 
c’o.st of discharging tho cargo aro general nvoiMgo, ilio waiehouso rent of cargo 
is a pavtuHilar charge on cargo, and tho co.st of roloaiUng and outward port 
charges are a particular charge on freight. Rule (a) is taken from tho docision 
in Atwood V. ScUar (1880), ,5 Q. B. D. 286, 0. A. Rule (b) is taken fiom tho 
ilocisiou in Svendsen v. Wallace (1885), 10 App. Gas. 404. "Whether and to what 
extent these rules strictly accord with tho existing law on tho Bubjeotia a some- 
wbiit doubtful quohtion ;\see title SiirrriNQ and Navioation. "VVith a viow of 
bi iMging .ibout a uiiilVjrmity of maritime l.iw in all countries, certain rules called 
tho Now York jiud Antwerp Rules, ortho Y'ork -Antwerp Rules (for whi« ’i see 
pp. .M)8 et sty., poat), were fruinod at an InternatioiiHl Congioss. These rules 
are very usually incorporated in contracts of affreightment and in policios 
of in‘»iiraiico, iiiul they have the effect of excluding or modif^.ing to a 
great extent tho rules of the English law relating to general average. 
Uiiosliuns ns to whether a voluntary stranding gives rise to a general average 
loss, whether tho sncntlco must bo successful, and questions as to the properly 
on which contribution is to bo levied and as to the mode in which the property 
snciificod is to btj; valued for the puipose of general average adjustment, and 
many otlier Rke questions, belong to the law of shipping and not to that of 
insumnoo ; see title Shipping and Navigation. In the cose of a general ship 
it is usual for the master, before he delivers the gopds, to take a bond from the 
diil'erent consignees to secure tho payment of their portions of the average when 
■the samo shall be adjusted. As to the practice in these cases, and as to the 
bond which the master may require beloio delivery of the goods, see title 
Shipping and Navigation; Crooks y. Allan (1879), 6 Q. B. D. 38; Huth ▼. 
Lamport {18S6), 16 Q. B. D. 736, 0. A.; Strang, Steel & Co. v. Scott (A.) dh Co. 
(1889), 14 App. Gas. 601, P. 0.; NoheVs Explosives Co., Lid. v..^(ir.i2.j(l897), 
2 Oom. Gas. 293. 
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Sub-Seot. 4. — Liability of Underwriters in reipeet of Chnerai Average. Shot. U. 

886 . The underwriter on a marine policy is liable in respect of 
a general average loss to the following extent. _? ’ 

Subject to any provision in the policy, where the assured has Liability of 
incurred a general average expenditure he is not entitled to recover 
from the insurer the whole of the oxpendU;ure, but only the pro- ^ 
portion of the loss which falls upon him. On the other hand, in the avera^^ * 
case of a general average sacrifice (as distinguished from general expenditure ; 
average expenditure) the assured may recover from the insurer the (ii.) General 
whole amount of tho loss, the insurer being subrogated to the n-veriips 
rights of tho assured in respect of his right of contribution from 
the other parties liable to contribute («). Thus in the cases of 
jettison of goods or of cutting away of a mast, the owner of the 
goods in the one case and the shipowner in the other can recover 
the full amount of the loss from tho underwriter (6). But where 
there is a general average expenditure, for instance, that of putting 
into a port of refuge, the shipowner is not entitled to recover the 
whole of it, but only that part which he himself has to boar in 
respect of his own interest as shipowner (c). 

Again, subject to any express provision in the policy, when the (lii.) Geuerai 
assured has paid, or is liable to pay, a general average contribution 
in respect of the subject insured, he may recover therefor from the 
insurer (d). Thus if goods %re jettisoned, the shipowner who has 
to pay a general average contribution can recover the amount 
thereof from his insurer. 

But in the absence of express stipulation, the insurer is not liable 
for any general average loss or contribution, where the loss was not 
incurred for the purpose of avoiding or in connection with the 
avoidance of a peril insured against («). Thus if in a marine policy 
the peril of fire is excepted, damage done by pouring water into the 
hold of the ship for the purpose of extinguishing a fire tliat breaks 
out in her when in dock, though a general average loss, would not 
be one in respect of which the insurer would be liable (/). 

Sub-Shot. 6. — Liability where Ship and Cargo belong to same Person. 

887. There are certain cases in which tho insurer may be liable Case where 
for general average although the different interests insured do not Jgiou 
belong to different parties, and therefore no general average con- to samo^ 
tribution is actually payable. Where ship, freight and cargo, or pereon. 
any two of those interests, are owned by the same assured, tlie 
liability of the insurer in respect of general average losses or con- 
tributions is to be determined as if those subjects were owned hy 
different persons (g). Therefore, if ship and cargo belong to the 


(iii.) General 

nreiage 

contributioo. 


(o) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), b. 66 (4) ; Dideeneon v. 
Jardine (1868), L. R. 3 0. P. 639. 

1 6) Dickenson v. Jardine, supra, 
c) The Mary Thomas, [1894] P. 108, 0. A. 
a) Marine lusuranco Act 1906 (6 Edw. 7, c. 41), s. 66 (6). 
e) Bid., s. 66 (6). 

/ ) As to the amount for which underwriters are liable in respect of general 
average, see further p. 471, post. 

(g) Muine Insurance Act, 1906 (6 Edw. 7, c. 41), s, 66 (7), which embodies 

Q 2 , 
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same person, and the thing sacrificed be part of the ship, the 
assured can sue the underwriter on ship only for the ship's pro- 
portioji of the loss, and the underwriter on cargo is liable to 
indemnify him against so much of the loss as is properly attributable 
to cargo (h). 

SuB-iSliCT, 6 . — Place of Adjustment, 

888 . The proper place for the adjustment of general average is 
the ship’s port of destination or discharge (i). If the adventure be 
broken up at an intermediate port, either by necessity or by consent 
of the parties, that port is the proper place for adjusting the general 
average (A-), and if the port in which the adjustment is made bo a 
foreign port, such adjustment is called a foreign adjustment. The 
shipper of goods, inasmuch as he must be taken to assent to general 
average as a known maritime usage, is, by assenting to it, also 
deemed to have agreed to its adjustment at the usual and proper 
place; and such adjusument is conclusive on the parties to the 
contract of affreightment, both as to the items and as to their 
apportionment upon the various interests, although it may be 
different from what our own law would have made if the adjust- 
ment had been settled in our own poiis (1). There is, however, 
one exception to this general rule ; it is where the loss declared by 
the adjustment to be general average does not arise from any of the 
perils covered by the policy («i). 

Suji-Seot. *7 . — Foreign Adjustment Clause. 

889. It has become the regular practice to insert in policies 
a special clause called the foreign general average clause, by 
which express provision is made for tlie contingency of an 
ndjustment being made abroad. This clause was substantially 
in the following form : — '* General average and salvage charges 
payable as per official foreign adjustment if so made up, or per 
York-Antwerp Rules if in accordance with the contract of affreight- 
ment.” The effect of this clause is to make the underwriter liable 


the luw laid down in Montgomery tt?. v. Indemnity Mutual Marine Insurance 
f^n , [1902] 1 K. 13. 73*1, 0. A., whoro the judgment in The Prigclla, [1893] 
I*. 189, was disapproved. 

(/i) Montgomery & Co. y. Indemnity Mutual Marine Insurance Co., auyra, at 
p.741. 

{%) Simonds y. While (1824), 2 B. & C. 805. 

(/c) As to what justifies the termination of the voyage at an iutormediato 
port, see Mavro v. ()<fian Mai ine Insurance Co. (1875), L. B. 10 0. P. 414, Ex. Ch. ; 
Hilly. tKtZaon (1879), 4 0. P. D. 329; and boo Fletcher v. Alecander (18G8), 
L. R. 3 0. P. 370, 382 

(l) iSimonda v. llVa^e, aupra, at p. 813; halghslt^y. Davidson (1824), 5 Dow. 
& Ry. (k. ii.) 6; Mavro y. Ocean Marine Insurance Co., aujira. 

(m) Hams v. Scaranumga (1872) L. R. 7 G. P. 481, 489, 49G; Newman y. Cazalet 
(undated), 2 Park on Marino fnsuvanco, 8th ed., p, 900 ; Walpoley. Ewer (1789), 
2 Park on Marine Insurance, 8thed.,p. 898; Poaery. Whitmore 4M.&S. 
141. The Marine Insurance Act, 190G (G Edw. 7, c. 41), s. 66 (G), seems 
to be intended to embody tho law laid down in the judgments in liar r is v. 
Scaramanga, supra, to the effect that if a general average loss has been caused 
by a peril expressly excepted by the policy tho underwriters would not be liable 
in respect thereof, whatever might be the tenor of the foreign adjustment. 
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in accordance with the foreign adjustment even where the loss 
declared by such adjustment to be the subject of general average 
was not incurred in connection with any of the perils covered by 
tho policy (w). 

It sometimes happens that according to the law of the foreign 
country tho question as to what losses are general average losses 
is to be determined by the terms of the contract of affreightment. 
In sucli case the underwriter on a policy containing the foreign 
average adjustment clause is bound by the terras of tho charter- 
party although those terms differ from what is the ordinary law of 
the country to which the port of destination belongs (o). 

890. The foreign adjustment, when made in accordance with 
tliG law of the foreign j^ort, binds the assured as well as the insurer, 
and the former cannot ]*ecover from tho underwriter, as particular 
average, or otherwise, what the foreign statement has declared to 
he recoverable as general average by a contribution of the other 
interests. The assured is not at liberty to approbate and reprobate; 
ho cannot take the benefit of the foreign law and claim general 
average in accordance witli the foreign adjustment, and at the same 
time repudiate the foreign statement for the purpose of clauuing 
particular average against his insurer ; he is bound for all purposes 
by the foreign statement as to what expenses wore incurred on 
behjilf of id 'ip and cargo (p). 

Suu-Seot. 8 . — HuhsUlided Kic>cnsea, 

891. Certain expenses, called “ substituted expenses," which 
are in fact not incurred at all, are 'allowed in general average 
or otherwise as if they had been incurred. Theso are allowetl 
upon tho principle that where the assured is in a iiosition 
to take certain measures for which his insurers would be 
liable, but instead of doing so adopts more expensive measures for 
which tljG latter are not liable, ho is entitled to recover from them 
the amount for which they would have lieeii liable had he chosen to 
take the less expensive course, h’or example, wheio cargo which 
has been unloaded at a port of refuge instead of being reloaded 
and carried to its destination in the ship, as it might be, is foiwvarded 
by rail at a greater expense, the underwriter on freight, though not 

(n) TTarria v. Scuramaivja (1872), L. H. 7 0 P. 481, 489, 496; and see Hick 
V, Lvudon Assimtnce {(irntrnor <& (^o.) (189i>), 1 Coin. Oas. 244. As to the rule, 
wliero the foreign ,'idjustiu*'nt clause is excluded, boo p. 402, ante. 

(o) De Hart v. Companta Anomina de Seguroa Aurora, ' [1906] 2 K.-B. 503, 

0. A. On uccount of this deci&ion a new foreign average adjustment clause, 
which is as follows, has recently been framed : — “ General average and salvage 
to be adjusted according to tho law and practice obtaining at tho place where 
tho adventure ends, as if tlie contract of affreightment contained no spociil 
terms upon tho subject; or if ihe contract of affreightment so provides, accord- 
ing to York-Antwerp Rules, or in tho case of wood cargoes, York -Antwerp Rules 
omitting the firi.t word of Rule 1. (“ No ”) ; but, in all matters not specifically 
referred to in York-Antwerp Rules, I. to XVII. inclusive, the adjustment shall 
be in accordance with the law and practice obtaining at the place where the 
adventure ends, and as if tho contract of affreightment contained no special 
terms upon the subject." For the York-Antwerp Rules, see pp. 608 et mj., 
po$t. ‘ 

(p) The Mary Thomaa, [1894] F. 108, 0. A. 
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liable for the entire railway freight, ia liable for the amount which 
it would have cost to reload the cargo in the ship (q). 

Similarly where a veBsel puts into a port of refuge and has to be 
lightened, if the cargo, in place of being landed and warehoused, ia 
discharged into lighters for storage and is subsequently reshipped, 
the sum payable for the hire of the lighter is divided between 
general average, cargo and freight (r). 

Seot. 14 . — Measure of Loss for which Insurers are Liable. 

Sttb-Sectt. 1 . — Insurable Value. 

892. Under a valued policy, the amount recoverable in respect 
of a total loss of the subject-matter insured is (not taking into 
account any sum recoverable under the suing and labouring 
clause) the amount fixed by the valuation («). 

Under an unvalued policy, the amount recoverable in respect of a 
total loss is (again not taaing into account any sum recoverable 
under the suing and labouring clause) the value which the subject- 
matter is deemed to have for the purpose of insurance, and it is c^led 
the insurable value (a). In policies on ship or goods it is generally 
assumed that the object of the insurance is to put the assured, in 
the event of loss, in the same position as he would have occupied if 
he had never embarked on the insured adventure. But this assump- 
tion cannot, from the nature of the case, apply to policies on profits, 
commissions, freight etc., nor to valued policies on ship or goods. 

893. The Act (t) provides with respect to insurable value that : — 

Subject to any express provision or valuation in the policy, the 

insurable value of the subject-matter insured must be ascertained 
as follows: — 

(1) In insurance on ship, ^ the insurable value is the value, at 
the commencement of the risk, of the ship, including her outfit, 
provisions and stores for the officers and crew, money advanced 
for seamen’s wages, and other disbursements (if any) incurred to 
make the ship fit for the voyage or adventure contemplated by the 
policy, plus the charges of insurance upon the whole (u) ; 

The insurable value, in the case of a steamship, includes also 
the machinery, boilers, and coals and engine stores if owned by 
the assured, and in the case of a ship engaged in a special trade, 
the ordinary fittings requisite for that trade (u) ; 


ia) Lee v. Southern Insurance Co. (1870), L. E. 6 0. P. 397. 

\r) For tho' provision in the York-Antwe^ Buies on this subject, see p. 509, 
post. As to the amount for which underwriters are liable in respect of general 
averam, see p. 471 T post. 

(«) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), a. 68. The propositions in 
the roxt are of course subject to the provisions of the Act, and to any express 
provision in the policy {ibtd.).^ In fact, the sum recoverable under the suing 
and-labouring clause is never included in the amount recoverable under a loss, 
whether total or partial, because the claim under that clause is considered to be 
wholly distinct from the claim in roroect of a loss under the policy. See Lohre v. 
Aitchison (1878), 3 Q. B. D. 668, 0. A., per Bbett, L. J. , at p. 667 ; reversed 
in part, but without affecting the passage cited, au6 nom. AUchison v. Lohre 
(1879), 4 App. Uas. 766. 

' (0 Marine Insurance Act, 1906 (6 Edw. 1. o. 41), s. 16. 

(t») Ibid., B. 16 (1). As to wlmt was deemed to be covered by the word 
•« ship *’ previous to the Act, see Reddkih v. Indemmitu Mutual Marene InsvroBce 
Cb., L1696] 2 U. B. 3B0, 383. 0. A. 
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(2) In insurance on freight, whether paid in advance or other- 
wise, the insurable value is the gross amount of the freight at the 
risk of the assured, plus the charges of insurance (v) ; 

(8) In insurance on goods or merchandise, the insurable value 
is the prime cost of the property insured, plus the expenses of and 
incidental to shipping and the charges of insurance upon the 
whole (a) ; • 

(4) In insurance on any other subject-matter, the insurable 
value is the amount at the risk of the assured when the policy 
attaches, plus the charges of insurance (b). 

894. As regards the above provision numbered (1), there seems 
little doubt but that the term at the commencement of the risk ” 
means at the commencement of the risk at each stage of the voyage, 
and that therefore on a policy '‘at and from” the insurable value of 
the ship would comprise her outfit, provisions, and stores etc. at 
the commencement of the voyage, and not merely at the time when 
the policy attached. 

As regards the above provision numbered (3), the prime cost of 
goods is generally evidenced by the invoice price (c). 

In all the above provisions the charges of insurance are men- 
tioned, and it is expressly enacted that the assured has an insurable 
interest in the charges in any insurance he may eifect (d). The 
mode in which these charges are insured is as follows : — If the 
premium of insurance, together with the stamp duties and other 
charges of insurance, amount to r per cent., and if the loss amount 
to a sum S, then the total amount required to be insured would 

1)6 S X 

Sub-Sect. 2. — Particular Average, J ‘articular Charges ; Salvage Charges ; the 
Suing and Lahonring Clause; the Memorandum in the Policy. 

(i.) Particular Average; Particular Charges, Salvage Charges. 

895. A particular average loss is any partial loss of the 
subject-matter insured, which is not a general average loss (/). 
Thus if part of the goods be lost, or if the ship be damaged, 


(v) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 16 (2). This was the law 
previous to the Act i^orhes v. A^inall (1811), 13 East, 323, 326; Palmer v. 
Blaclchurn (1822), 1 Bing. 61). In United States Sh^ma Co. v. Empress 
Assurance Corporation, [1907J 1 K. 13. 2fi9, Channell, J., hold that a chaiterer 
who sub-let the ship was entitled to recover the whole height without deduction 
of the chartered freight which he would have had to pay the shipowner. 

(а) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 16(3). 

(б) im., B. 16 (4). ... • . 

(c) As regards the invoice price of goods shipped from a foicign poi-t and 
oxpi-essed in the currency of a foreign country, see 1 Magens, Esi^iiy on In- 
surances, s. 40 ; 2 Phillips, Law of Insurance, s. 1231 ; Thellusson v. Bewi^'k 
(1793), 1 Esp. 77 ; and Arnould on Marine Insurance, s. 366. 

]d) Marine Insurance Act, 1906 (6 Edw. 7, a 41), s. 13. 

(e) See Arnould on Marine Insuxnnco, ss. 362, 363. It may be easily shown 
by algebra that the effect of applying the above formula is to enable the 
assured to recover the premium on the premium down to the total extinction 
of the risk. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), •. 64 (1). As to general 
average losses, see pp. 447 et seg., ante. 
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by a peril insured against, such loss or damage, when not 
caused by a general average act so as to constitute a general 
average loss, is a particular average loss {g). “ Particular average ” 
does not include expenses incurred by or on behalf of the assured 
for the safety or preservation of tlio subject-matter insured. Such 
expenses are either general average or salvage charges, or they are 
so-called “ particular charges.” 

896. It is important to notice carefully the distinction between 
these three claasesof expenses. General average charges have already 
been dealt with (h). Tiie term “ salvage charges ” means the charges 
wliich are recoverable under maritime law by a salvor independently 
of contract. The right to these is wholly dependent upon the 
success of the salvage operations (i); they do not include the 
expense of services in the nature of salvage rendered by the assured 
or his agents, or by any person employed for hire by them for the 
purposes of averting a peril insured against. Such expenses, where 
properly incurred, may be recovered as particular charges, or as a 
general average loss, according to the circumstances under which 
they were incurred (L). Thus expenses incurred for the iireservation 
or safety either of ship or cargo, or freiglit, and not of the whole 
property at risk, are particular charges, and are neither general 
average, nor 2 )articular average, nor salvage charges. 

Subject to any express provision in the policy, salvage charges 
incurred in preventing a loss by perils insured against may be 
recovered as a loss by these perils, and are not recoverable under 
the suing and labouring clanso (1). As will be seen (la), particular 
charges are recoverable under that clause. 

(ii.) The Suing and Lalouring Clauseiji). 

897. As to this clau.se the following points are to be noticed : — 

The clause is an agreement supplcmontiiry to and distinct 

from the contract contained in the body of the policy, its object 
being to encourage the assured, in case of accident, to take all 
necessary steps for the preservation of tho property insured. For 


((/) In Kvhton y. Empire Insurance Co. (186G), L. R. 1 C. P. SS.'), it was 
found by a special jury that in the businoss of marine insurance i)uiticular 
average denotes actual damage done to or loss of part of the subject-matter of 
tho insurance, but that it does not include any oxj)onso8 iiicuned m recovering 
or preserving the property insured, which wore termed particular chargoH. 

Ch) See 447 et arg., ante. 

It) See title Snippmo and Navigation. 

(/i) Mnrine Insurance Act, 190G (6 Edw. 7, c. 41), s. 65 (2) ; Aiichison v. 
Lohre (1S79), 4 App. Cns. 755. The distinction botween maritime salvage which 
is independent of contract, and salvage services liondcred under a contract, 
must often be one of groat nicoty, inasmuch as no one has a right to render 
salvage services to a ship against the will of Iho master. 

S Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 65 (1); Aitchison v. 
e, supra. As to the conditions under which salvage remuneration is 
claimable and os to the amount recoverablo therefor, see title Sjuppiag and 
Navigation. 

(»») See p. 467, post. 

(n) This clause is set out in tho form of Ijloyd’s policy, note (p), p. 340, 
Qnte. 
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this purpose the underwriters agree that any such action shall be 
without prejudice to the insurance or to the notice of abandonment 
in the case of a constructive total loss, and also to contribute to any 
expenditure incurred for the purpose of averting impending loss. 
It is because the clause is supplementary to and distinct from the 
contract contained in the body of the policy that the assured can 
recover in respect of a single loss, not only the whole amount 
insured, but also in addition to it the expenses incurred under the 
clause (o). 


Sbot. 14. 
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898 . The clause covers particular charges and not a general Coyera 
average loss, because by its very terms it is confined to expenses 
incurred for the safety and preservation of the particular property 
insured, and does not comprise expenses incurred for the safety 
of the whole adventure (p). 


899 . It does not cover maritime salvage charges, because But not 
maritime salvage services, as distinguished from services in the miiritime 
nature of salvage reiuhu’ed under an agreement, are not rendered 
by the assured, their factors, servants, and assigns. Maritime? 
salvage charges, therefore, aro recoverable only under tbo head of a 
loss by a peril insured against, and cannot bo recovered in addition 
to the sum insured (</). 


900 . Although the provision in the suing and labouring Duty of the 
clause is of a permissive character, it is nevertheless the duty of assured to 
the assured and his agents, in all cases, to take such measures as steps to^Se- 
may be reasonable for tbo purpose of averting or minimising guard the 
a loss (?•). property. 


(o) Seo Marine Insurance Act, 1906 (6 Edw. 7, c. 41), a. 78 (1); Lohrev. 
j4j<(;/M8c)n(lSTvS), S Q. li.D. flflS.O. A., jJcrllRK'rT, L J., atp. .067 ; and m the jndg. 
luont in the same erso ui tlio House of Jjords, suh nom Aitclnnun v. holtre (iS/O), 
4 App. Cue. 755, per Lord 1jI.ackjjuk\, at p. 768. The suing mid labouring 
clause does not cover the costa incunod by the assured in aiicces' ''ully dedoiidmg 
an notion brought against thorn to recover a lo'.s in re-siioct of which the under- 
writers would have been liable under the running down clause (see p. 411, nnie) 
^Xenosv. Fox (1869), L. E. 4 0. 1*. 665, Ex. Gh.) Nor does it apply to an 
insurance effected by a enrvier of goods, not upon tho cargo itself, but iii order 
to protect himself from liabilities which he might incur as carrier {(Junard 
steamship Co. v. Marten, [190.8] 2 IC. 11. 511, C. A.). 

(p) Marino Insiminco Act, 1906 (6 Edw. 7, o. 41), s. 78 (2), (.’3). 

(g) Ibid., 8. 78 (2). Si*o judgment of Lord Blackiujun in Aitdmun v. Loire, 
supra; Dixon v. Whitworth, Dixon v. Sea Insurance Co. (1880), 4 Asp. M. L. C. 
327. 0. A. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 78 (4). which seoins to 
be taken from a dvtum in the judgment in Currie & Co.'v, Bombay Native 
Insurance Co. (1869), L. 11. 3 P. C. 72, 81, 84. In Kidston v. Empire Murine 
Insurance Co. (1867), L. E. 2 C. P. 357, Ex. Oh., Keli.y, C.B., at p. 365, in 
delivering the judgment oi‘ tho Exchequer Chamber, said tliat, although not 
unreasonable, it had never been hold to bo law in this country that if tho 
owner of freight fails to earn it by his own default ho should bo chspiititled 
to recover it as against tho insurer. The Marine Insuiance Act, 1906 (6 Edw. 
7, c. 41), 8. 78 (4), must be road in connection with s. 66 {ibid.), and it remains 
to be decided whether it enables the underwriter, who is liable for a loss, to 
counter-claim damages for a breach of duty on the part of the assured or his 
agento in not taking reasonable steps in order to avori or minimise the loss, or 
if not, what other effect is to be given to this provision. It seems clear that 
he cannot recover, under the suing and labounng clause, expenses which he 
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Where the 
suing and 
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clause applies. 


The memo- 
randum in the 
policy. 


Speciflcation 
of articles in 
the memoran 
dum. 


Construction 
of the memo- 
randum : 

(i.) Unless 
general ; 


901 . The occasion upon which the suing and labouring olRuse 
comes into force is the happening of any loss or misfortune covered 
by the policy ; if it be not covered by the policy the clause has no 
operation. For instance, if a ship insured free of capture be in 
danger of being taken by an enemy, and the assured or his servants 
take steps to prevent the capture, this will not fall within the 
terms of the clause, and no charges incurred for this purpose will 
be recoverable. Similarly if the policy is one against total loss 
only, and there is danger, not of a total loss, but only of a partial 
loss, the expenses incurred to prevent such partial loss are not 
recoverable under the clause (s). But, if goods are insured free of 
average, or free of average under 5 per cent., and there is a danger of 
a total loss or a loss exceeding 5 per cent., which is averted by the 
action of the assured or his servants so that the resulting loss is not 
covered by the policy, the expenses so incurred to avert the loss may 
be recovered under the suing and labouring clause, although the 
actual loss cannot be claimed (a). 

(iii.) The Memorandum in the Policy. 

902 . There are certain commodities which by their nature are 
liable to be easily damaged by ordinary perils of the seas, and there 
are other subject-matters of insurance as to which it may be 
difficult to ascGitaiii whether small losses are occasioned by the 
perils insured against or by the inherent vice of the subject-matters. 
It is for this reason that the clause known as the “ memorandum ” 
is inserted at the foot of Lloyd’s policy (6). 

903 . As to the words by which the enumerated articles are 
described in the memorandum, it has been decided that the word 
“ corn ” includes “ malt ” (c), peas and beans (</), but not rice {e) ; 
and that the word “ salt” does not include saltpetre (/). Evidence 
of usage is admissible to determine what is included in the 
description of the articles mentioned in the memorandum (^). 

904 . The following points are to be noticed as to the construc- 
tion of the momonaiidum, or of clauses similar in effect : — 

The term at the end of the memorandum ” unless general ” 

has incurred in saving or protecting the property (Orouan v. Stanur, [1904] 
1 K. B. 87). 

(«) Qreat Indian Penimula Pail. Co. v. Saunders (1862), 2 B. & S. 26C, 
Ex. Ch . ; Booth v. Gair (1863), 15 0. B. (n. s.) 291. In the Itittor case the court 
proceeded, whether rightly or wrongly, on the ground that there was no risk 
of a total loss to tho goods. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 78 (1) ; Ktdsion v. Empire 
Insurance Co. (1866), L. K. 1 0. P. 636, per Willes, J., at pp. 642 — 644 ; aflirxned 
(1867), L. B. 2 0. P. 367, Ex. Ch. ; approved Meyer Y.'Balli (1876), 1 C. P. D. 358. 

J For the text of tho clause, see note (p), p. 340, ante. 

Moody V. Surridye (1794), 2 Esp, 033. 

Mason v. Skurray (1780), 1 Pork on Maiine Insurance, 8th ed, pp. 246, 

(e) Scott V. Bovrdillion (1806), 2 Bos. & P. (n. a.) 213. 

(/) Joumu V. Bourdieu (1787), 1 Plark on Marine Insurance, 8th ed., p. 246. 
(y) As to usages generally, see title Custom akd ITsaoeb, Yol. X., pp. 249 
et eeq.f 297 ets^. As to aomisaibiHty of evidence of usages, see tMd., p. 260 ; 
and pp. 344 et Mg., ante. 



Part I.~Marinb Insurance. 


459 


means that the underwriter is not liable for a partial loss of or smtJ 14. 
damage to the subject-matter insured, unless the loss or damage Measure 
be in the nature of general average, but tliat for losses of the latter of Loss 

character ho is liable (h). Moreover, where in the memorandum which 
or any other clause in the policy the subject-matter is warranted 
free from particular average (i), either wholly or under a certain per- 
centage, the insurer is nevertheless liable* for salvage charges, and 
for particular charges and other expenses properly incurred pursuant 
to the provisions of the suing and labouring clause in order to 
avert a loss insured against (;). 

905. In the case of a voyage policy, successive distinct par- (li.) Succes- 
ticiilar average losses, whether on ship, freight, or cargo, occurring "jj® 
during the voyage may be added together, so that if the aggregate toge^ther ; 
exceeds the specified percentage the underwriter will be liable ; but 

in the case of a time policy, the shipowner cannot add together all 
the losses that have occurred during the insured period ; he can 
only add together such average losses as have occurred on the same 
voyage (k). 

906. Unless the policy otherwise provides, where the subject- (iii.) General 
matter insured is warranted free from particular average, under average loas 
a specified percentage, a general average loss cannot be added to aJSS to^ 
particular average loss to make up the si^ecified percentage (1). particular 

..111 • » 1 avorage loss ; 

907. For the purpose of ascertaining whether the specified ^ Regard 
percentage has been reached regard must be had only to the actual ia had only to 
loss suffered by the subject-matter insured.^ Particular charges and 

the expenses of and incidental to ascertaining and proving the loss damage ; 
must be excluded (m). ’ 

908. The specified percentage is' calculated not on the whole (▼.) Basis of 
amount at risk under the policy, but only on that which was at calculation ; 
risk at the time of the loss (?i). 

909. Upon articles enumerated in the 5 per cent, clause in (vi.) Calcula- 

tions upon 
articles 

(k) Wilson y. Smith {im), 3 Burr. 1550; Frice (fc Co. v. A 1 Ships* Small separate^or 
Damage Insttrance Association (1889), 22 Q. B. D. 580, 0. A. 

(t) Sometimes insurauces are effected “liable for total loss only.” This * ' 

clause is held to mean liable only in case of total loss, and to be equivalent to 
the clause “free of particular average.” See judgmeuti of Willbs, J., and of 
the Exchequer Chamber, in Kidaton v. Empire [nsaraace Co. (1866), L. B. 1 
0. P. 565; (1867), L. B. 2 C. P. 657 ; and of the Court of Queen’s Bench 
delivered by Blaokbubw, J,, in (^eat Indian Peninsula Rail. Co. v._ Saunders 
(1861), 1 B. & S. 41, at p. 50 ; Dixon v. Whitworth^ Dixon v. Sea Insilrnnce Oo. 

(1880), 4 Asp. M. L. C. 138, 327, C. A. 

(y) Marine Insurance Act, 1906 (6 Edv. 7, o. 41J, s. 76 (2), Schod. I., r. 13 
(s.e., a total loss, or a less amounting to the specified percentage ; see p,, 458, 

It follows that, although salvage charges aro recoverablo os a loss by 
perils insured against, they do not constituto a oarticular avera^ loss. 

(k) Stewart v. Merchants Marine Insurance Co. (l885), 16 Q. B. I). 619, 0. A. ; 

Fries Co. V. A 1 Ships' Small Damage Insurance Association, supra, at 589. 

{1) Marine Insui-anoe Act, 1906 (6 Edw. 7, c. 41), s. 76 (3), adopting the 
decision in Frifis & Go. y. A X Ships' Small Damage Insurance Association, 
nra. 

m) Marine Insurance Aot, 1906 (B Edw. 7, c. 41), b. 76 (4). 

n) Rohl y. Farr (1796), 1 Eqp. 445. 
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the memorandum the proportion of damage is calculated upon the 
amount of each specified article tahen separately, the meaning of the 
memorandum being that sugar shall be free of average under 5 per 
cent., hemp free of average under 5 per cent. etc. (o). But where, 
as in the 8 per cent, clause, the rest of the cargo, under the general 
term “all other goods,” is warranted free of average, without any 
specification of distinct classes, it seems that the percentage of 
damage is calculated on their aggregate value, except in the case of 
articles separately valued in the policy (p). But the mere fact of 
articles of the same description being made up in separate packages 
is not enough, in the absence of a stipulation to the contrary, to 
allow the specified percentage to be calculated on each package (q). 
For this reason stipulations are often introduced into the policy, 

as, for example, in the case of a steamer, “hull valued at i , 

machinery at £ , to pay average on each as if separately 

insured ” : or, in case of goods, “ to pay average on each species, 
as though separate interests separately insured ” ; “ to pay average 
on ten, fifteen or twenty hogsheads, succeeding numbers,” or, 
“ running landing numbers, as if etc.,” as before. Where no such 
stipulations are introduced in the policy the assured may at his 
option calculate the percentage either on tim whole amount or on 
the separate specified packages or interests (r). 

910. More generally, where the subject-matter insured is 
warranted free from particular average, the assured cannot recover 
for a loss of part, other than a loss incurred by a general average 
sacrifice, unless the contract contained in the policy bo apportion - 
able ; but if the contract be apportionable, the assured may recover 
for a total loss of any apportionable part {s). 

(▼Hi.) Mean- 911. The memorandum contains at the end of it the clause 
ingof“unicfl8 “ unless stranded.” The meaning and effect of this clause is that 
■tended" i the ship has stranded, the insurer is liable for the excepted 

losses, although the loss is not attributable to the stranding ; 
provided that when the stranding takes place the risk has attached, 
and, if the policy be on goods, that the damaged goods are on 
board (t). But the stranding of a lighter in which goods are 
conveyed from ship to shore is not, in the absence of a stipulation 
to the contrary, within the exception ( 7 ^). 

( 0 ) Stevens, Essay on Average in Marine Insurance, p. 223 
f p) Phillips, Law of Insurance, s. 1878. 

® I Magens, Essay on Insurances, s. 61 ; Stevens, Essay on Average in 
Marine Insurance, p. 224. 

ffagedorn v. were (1816), 1 Stark. 167. 

Marine Insurance Act, 1906 (6 Edw. 7, c. 41), b. 76 (1). 

(<) Ibid., Sched. I., r. 14, adopting tho dooisionsf in Jinrnelt v. Kensington 
(1797), 7 Term Rep. 210; lioiuring v. Kmalie (1790), cited in 7 Term Rep. 215 ; 
Themes and Mersey Marine Insurance Co. v. Titta, Hon <6 King, [1893] 1 Q. B. 
476 ; Boux v. Salvador (1835), 1 Bing. (n. c.) 526; I'he Ahace Lorraine, [1893] 
P. 209. As to the meaning attached by usage to a clau.se " vrarranted free 
fjinm particular average and loss unless caused by stranding etc.,” see Otago 
Ffirmera' Co-operative Association of New Zealand v. Thompson, [1910] 2 BT. B. 
146 [cargo condemned by sanitary authority — evidence of usage) 

(m) Jloffman y. Marshall (1835), 2 Bing. (n. c.) 383 Thames and Mersey 
Hfwrine Insurance Co. v. P%tts, Son dt King, supra. 
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912. A ship is not straudecl within the meaning of the memo- 
randum if she merely touches on the obsti'ucting object, whether 
rock, bank, or whatever other nature, without remaining fixed 
upon it for some space of time, but, on the other hand, if she settles 
down in a quiescent state this is stranding, and the amount of 
damage sustained by the ship has nothing to do with the question 
of stranding or no stranding (v). There m no stranding where the 
ship takes the ground in the ordinary course of navigation (a). 
But where the taking of the ground does not happen solely from 
those natural causes which are necessarily incident to the ordinary 
course of navigation in which the ship is engaged, but either wholly 
or in part, from some accidental or extraneous cause, there is a 
stranding {h). So where by temporary circumstances the bottom 
of a harbour is in a different condition to its ordinary state, 
and a vessel takes the ground in a different manner than that 
which was intended, she is stranded within the meaning of the 
memorandum (c). 

913. Finally, it is important to notice that the warranty con- 
tained in the memorandum is an exception from the underwriter’s 
liability under the policy, and that therefore, unless there are words 

(v) M'Dough v. Royal Exchanyt Aimrance (1816), 4 283 ; 4 M. S. 

503; Dohs<m, v. ifoWon (1799), 1 Park ou Marine Insurance, 8th ed., p. 239; 
Baker v. Towry (1816), 1 Stark. 436; Harman v. Kai/.r (1813), 3 Camp. 429, 
overrulinff Baring v, Henhh (1801), 1 Mnrshull on Marino Insurance, 3rd ed,, 
p. 232, A policy insuring against tho loss of a vessel by “ grounding or strand- 
mg ” does not cover a loss of tho sinking of tho vessol in deep vrater (Bak&r~ 
^YhUeley Coal Co. v. Marten (1910), 26 T. L. 11. 314). 

(a) Welh v. Ilopwood (1832), 3 13- & Ad. 20, Taunton, J., at p. 27, per 
Pajsjck, J., at p 29, and per Lord Tnntekden, O.J., at p. 34; Corcoran v. 
Gurney (lS63h 1 E. & B. 456, per Ijord CAMrUELL, C.J., at p. 461 ; Kingsford 
V. Marshall (1832), 8 I3iiig. 468, jier Tinea r., O.J., at p. 463 ; sco also Hearne v. 
Edmunds (1819), 1 Brod. & Bing. 388; Magnus v. Buttemer (1852), 11 C. B. 876. 

(5) Carruthers v. Sydehotham (1815), 4 M. & S. 77 ; Fletcher v. Inglis (1819), 
2 B. & Aid. 315 ; Rayner v. Godmorui (1821), 5 B & Aid 225; Barrow v. Bell 
(1 825), 4 B. & 0. 736; Bishop v. PenJtland (1827), 7 B. & C. 219. 

(c) be Mottos V. Saunders (1872), L. E. 7 0. P. 570 ; Letch/ord v. Oldham 
(1880), 5 Q. B. D. 538, 0. A.; compare Wells v. Hopwood, supra; Corcoran 
V. Gurney, supra. The more modern form of marine policy extends the 
exceptions contained in the memorandum in Lloyd’s policy by the insertion of 
the following clause, or some other similar form : — 

“ 'Warranted free from particular average, unless the vessel or craft be 
stranded, sunk, or burnt, each craft or lighter being deemed a separate 
insurance. Underwriters, notwithstanding this warranty, to pay for any 
damage or loss caused by collision with any other ship or craft, end any specif 
charges for warehouse rent, reshipping, or forwarding, for which they would 
othorwise be liable. Also to pay the insured value of any package of packages 
which may be totally lost in transhipment. Grounding; in the Suez Canal 
not to be "deemed a stranding, but imderwriters to pay any damage or loss 
which may bo proved to have directly resulted therefrom.” 

A partial burning of the ship may bo within the scope of this clause, but 
whetner a vessel is or is not a burnt ship is in any particular case a question of 
fact (7'/ie OlmhvH, j^l893] P. 164 ; affirmed, [1894J 48, 0. A.). As to whether 

a vessel is sunk within the meaning of the clause, see Bryant and May v. 
London Assurance Corporation (1886), 2 T. L. E. 691. As to the meaning of 
collision, see Chandler v. Blogg (1897), 3 Com. Oas. 18; Richardson v. Burrows 
(1880), cited in Lowndes, Law of Marine insunmee, 2nd ed., p. 199, per Lord 
OOLERIUOE, C..T. ; The Munroe, [1893] P. 248 ; Union Marins Insurance Cp, 
V. Bonoick, [1895] 2 Q. 5. 378. 
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both classes 
of repairs are 
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taneously 
executed. 


The Insared 
as his own 
underwriter, 


clearly showing a contrary intention, the underwriter cannot be made 
liable under the memorandum for what would not be a peril insured 
against under the general words of the policy, e.g.^ not for wear and 
tear or stranding in the ordinary course of navigation. 

914. It somelimes happens that a ship is docked for the purpose 
of executing repairs of damage for which the underwriter is 
liable, and also repairs the cost of which has to be borne by the 
owner, such as wear and tear. In these cases both classes of 
repairs may be simultaneously executed, and expenses, such as 
putting into dock and dock dues, may be incurred which would have 
been necessary for either purpose alone. In these circumstances, 
in estimating wbolher the damage by perils insured against exceeds 
the 8 per cent, mentioned in the memorandum, thoso expenses 
must bo divided between the underwriter and the owner, and, in 
the absence of some reason to the contrary, in equal proportion {d). 

The question of the apportionment of expenses in cases similar 
to those above mentioned, apart from the memorandum in the 
policy, is dealt with elsewhere (e). 

Sub-Sect. 3. — Meaburt of Indemnity, 

(i.) In General. 

916. 'V\^here the assured is insured for an amount less than 
the insurable value, or, in the case of a valued policy, for an 

{d) Marine Insvrance Co. v. China Transpacific Steamship Co. (1886), 11 
App. Gas. 573 (known as the Vancouver Case). 11 the miostion were m Integra and 
hnd not boon decided by the House of Lords, it might well be doubted whether 
this decision was right ; for in determining whether a loss is constructively 
total or not, contributions from the owners of other interests towards the 
revuirs of general average damage are never taken into account, and it is 
difficult to seo how the extent of damage is diminished by the fact that contri- 
butions may bo lecoverable from owuera of other interests. The apportionment 
of those expenses was sought to be justified by the or^imont that the contract 
of maiine insurance was a contract of indemnity, and tnat therefore the assured 
ought not to bo allowed to gain any incidental benefit by the insurance, but it is 
to ho observed that this contention was expressly overruled by Lord Hshek, M.B., 
at p. 677, and by Lord Heii 8CUEI4L, L.C., at p. 588. It is difficult to reconcile 
the Vaniauver Case, supra, with liualoii Steamship Co. v. London Assurance, (1900J 
A. C. 6 (known us the Ituahon Case ) ; and there is an elaborate discussion in 
Axuould on Marine Insui'ance, s. 1005, on this point. It is to be noticed 
that in the Vavcourer Case, supra, two classes of repairs were resolved upon as 
soon as the ship had been surveyetl on going into dry dock, and it was 
assutned that Iho case ought to be dealt with as if the vessel had been 
docked for tlio purpose of executing both classes of x’epairs. On this point 
SCO the Vancouver Case, supra, per Lord Blackburn, at p. 693, and per Lord 
Herscuell, L.G., at p. 590. ^ And it seems that it is only by reason of this 
assumption that the decision in the Vancouver Case, supra, can be rooonciled with 
tho Ruaben Case. Zt should further bo noticed, as was observed by Lord 
Magnaoh'I'EN in the Rualon Case, that it was not necessary in the Vancouver 
Case to decide anything more than that some part of tho expenses must be 
borne by the underwriters, and that it was not at all necessary to determine 
that they were not liable for the whole amount of them. On the whole it seems 
iinlikoly that the decision in the Vancouver Case, supra, will be followed, except 
where the facts are substantially identical with those which were the subject- 
matter of that case. In The Baversham Orange, [1905] P. 307, 0. A., the principle 
was applied in apportioning the damage occasioned by two wrong-doing vessels 
to a third vessel, but that case did not turn upon rights arising out Of the 
contract ol insurance or indemnity. i 

^ («) See p. 468, poet. 
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amount less than the policy valuation, he is deemed to be his own Sbot. 14. 
insurer in respect of the uninsured balance (/). He then bears Measure 

such part of the loss as is proportional to the uninsured balance, of Loss 

and in case of a total loss is entitled to the same proportion of the for which 
salvage {g) . For this reason it is convenient to consider him as I^urers 
his own underwriter, liable to pay to himself a sum proportional to 
the uninsured balance, for by so doing jt may be laid down as a 
general proposition that each underwriter is liable for the loss in 
proportion to the amount underwritten by himself. 

An assured may be said to be “ fully ” insured if in the case of Measure o£ 
an unvalued policy he is insured to the full extent of the insurable 
value of the subject-matter insured, or, in the case of a valued 
policy, to the full extent of the value fixed by the policy, and this 
will serve to explain the term “ measure of indemnity,” which is 
a new term introduced by the Act. This is the amount which the 
assured, if fully insured by the policy, can recover in respect 
of a loss, and it is called the “ measure of indemnity ” because 
the insurer, or each insurer if there bo more than one, is liable to 
indemnify the assured against such proportion of the loss as the 
amount of his subscription bears to the value fixed by the policy 
in the case of a valued policy, or, to the insurable value in the case 
of an unvalued policy Qi). 

Thus let M be the measure of indemnity, i.e., the amount of any [iiustration. 
loss recoverable under a policy in which the assured is fully insured, 
let S be the amount subscribed by any one underwriter, and K be 
the value fixed by the policy in the case of a valued policy, or the 
insurable value in the case of an unvalued policy, then the under- 

a 

writer is liable for^. M. Or, to take a concrete case, let a ship be 

yalued at ^ 10,000, and let an underwriter subscribe for £100, and 
fe't the ship be damaged to the exteni; of £500, the underwriter will 
be liable for . 600, or xJu of £500, or £5. The loss, there- 

fore, recoverable from any underwriter depends entirely upon the 
measure of indemnity as above defined. 

916. It follows that when there is a total loss of the subject- Measure of 
matter insured, then, in the case of a valued policy, the measure of 
indemnity is the sum fixed by the policy, and, in the case of an total loss, 
unvalued policy, the measure of indemnity is the insurable value of 
the subject-matter insured (i). 

(ii.) In Case of Partial Loss of Qoods. 

917- Where there is but a partial loss only, the measure of Meaauroof 

indemnity is determined by the following considerations and indemnity 
. in <»Be of a 

If the insured goods or some of them arrive sea-damaged, then, ^ 

■ arriving sear 

f) Marine Insurance Act, 1906 (6 Edw. 7, 0 41), s. 81. damaged, 

19 ) The Welsh Girl (1906), 22 T. L. K. 476. 
a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 67 (1) (2). 

(f) Ibid., 8. 68. In Woodside v. Globe Marine Inauraiuie Co., [1896] 1 Q. B. 

106, the rule was applied, though when the peril insured against occurred the 
ship had already sustained a constructive total loss. See also LidgtUy. Seeretan 
(len), L. E. 6 0 P. 616; Barker t. Janson (1868), L. E. 3 0. P. 303. 
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The “ sound 
value.’ ’ 


Gross value. 


The percent- 
age of loss. 
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are totally 
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as the damaged goods can seldom be repaired and are always 
intended to bo sold (difl’ering in this respect from the ship) (A,), the 
first thing to be ascertained is the extent of the depreciation caused 
by the damage. This is done by comparing the price for which 
Dig goods would have sold, had they arrived sound, with the price 
for which they actually do sell in their damaged condition. Where 
the goods are sold by public auction the gross amount they realise 
is called the “ damaged Value,” and the value they would have sold 
for if sound, that is to say, the current price for sound articles of 
the same kind in the same market, is called the “ sound value.” It 
is proved (Z) that the difference between the damaged and the 
sound values, arrived at in the manner just described, properly 
determines the depreciation of the goods caused by the damage, 
and is entirely independent of the rise or fall of the market value 
of the goods. Tlieso gross values are generally the price realised, 
or the market or estimated value calculated on the assumption 
that freight, landing charge and duty have been paid beforehand; 
hub where the goods are such as are customarily sold in bond, the 
bonded price is deemed to bo the gross value (?a). 

The extent of depreciation, measured by the proportion which 
the difference between the sound and damaged values bears to the 
sound value, may be conveniently called the percentage of loss. It 
is this percentage of loss which is the measure of indemnity, or, in 
oilier words, the total amount for which all the underwriters, 
including the assured himself, if he be nob fully insured, are 
liable (n). 

918. When an integral part of the goods is totally lost by the 
perils insured against, for example, where one package out of 
several packages of Die same description is lost, the underwriters 
will have to pay that portion of the insurable or agreed value wbid® 
the goods lost bear to all the goods of the same description covered 
by Die insurance, or, in other words, this is the measure of 
indemnity in respect of such loss (o). But where several different 


(A) See Lohre v. Aihhison (1877), 2 Q. K D. 601, per Lusn, J., at p. 607 ; 
and A%tchiaon v. Lohre (IS70), 4 App. Cus. 766, ycr Lord Blackbuiix, at p. 762. 

(Z) 7.C., in the coleliriitc’d judgments in l.ema v. Rucker (1761), 2 Burr. 1167, 
1170; and Johriaon v. Sheddon (1802) 2 ICast, 581. Wheie damaged goods 
prior to sale are nocos-sunly conditioned, it is tko value of the conditioned goods, 
and not that of tho goode loss the cost of conditioning, that is to be compared 
with tho sound value in order to ascertain the proportion of loss, for the cost 
of conditioning is recoverable under the suing and labouring clause {Franda v. 
Bovlton (1896), 66 L. J. (q. B.) 163) ; as to which, see p. 466, ante. 

(to) Alariue liisuraBce Act, 1906 (6 Edw. 7, o. 41), s. 71 (4) ; and see p. 466, 
post. 

^n) Marine Insurance Act, 1906 (0 Edw. 7, c. 41), s. 7| (3) ; and see p. 463, ante. 
It may bo easily shown that, whether the policy be a valued or an unvalued one, 
the underwriter is liable to pay in respect of goods arriving in a damaged 
condition the same percentage of the amount actually subscribed by him. 
Thus, if the agreed value be T, the amount subscribed by the underwi-iter Sy 
and the percentage of loss r per cent, then tho measure of indemnity is 

r, and tho underwriter is liable for V x -p or X S. 

(o) Stevens, Essay on Average in Marine Insurance, p. 160; Beueck6, Principle! 
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articles are insured together in the same policy and each sustains ssot. u. 
sea damage, the loss must be adjusted separately on each, even Measora 
though the clause “ to pay average on each species as if separately of Loss 
insured ” be not inserted in the policy (p). which 

When out of a number of packages of goods insured only a few iMweis 
articles or pieces in each package arrive sea-damaged, the sound 
and damaged goods are frequently sold ^ together at the same 
auction, but in such case the diminished value at which the sound 
part of the package may sell, owing to the assortment being broken, 
is not a loss for which the underwriter is liable (q), nor is 
he liable for the cost of examining such goods as prove to be 
undamaged (r). 

919. It sometimes happens that goods are sold at a port of Goods sold at 
distress, because they are found to be so damaged as not to be fit 
for reloading. In such case the claim is adjusted as a salvage loss, 

Liiat is, the underwriters pay the difference between the insurable 
o: agreed value of the goods and the net proceeds of the sale (a). 


920. Tlie above-mentioned rules of law and practice as to the statutorj 
luljustmcnt of the particular average on goods are consistent with, T>rovi8ionfl. 
and most of them are embodied in, the following provisions of Marine 

Where there is a partial loss of goods, merchandise, or other 
moveables, the measure of indemnity, subject to any express 
provision in the policy, is as follows : — 

(1) Where part of the goods, merchandise or other moveables 

insured by a valued policy is totally lost, the measure of 
indemnity is such proportion of the sum fixed by the policy 
as the insurable value of the part lost bears to the insurable 
value of the whole, ascertained as in the case of an 
unvalued policy {t ) : 

(2) Where part of the goods, merchandise, or other moveables 

insured by an unvalued policy is totally lost, the measure 
of iiidcmiiity is the insurable value of the part lost, 
ascertained as in case of total loss (0 : 

('3) Where the whole or any part of the goods or merchandise 
insured has been delivered damaged at its destination, the 
measure of indemnity is such proportion of the sum fixed 


of Indemnity in Marino Insurance, p. IfiO; Lewis v. Jiucker {1761), 2 J3urr. 1167 ; 
Maiina Insurance Act, 1906 (6 Edw. 7, c. 41), s. 71 (1), (2). 

Stevens, Essay on Average in Maiino Insurance, p. 163 ; Benecke, 
Principles of Indemnity in Marino Insurance, p. 441. 

{q) Cator v. Great Western Insurance Co. of New York (1873), L. B. 8 C. 1^. 
662 ; Lyaaqld {J.), Lid. v. Coleman, [1895] 1 Q. B. 49, 0. A. ; brown Brothers v. 
Fleming (1902), 7 Com. Cas. 246. As to the chargcB, such as brokerage and 
commission, incurred in the kales by auction of the damaged goods, see i:lteveDS, 
Essay on Average in Maiine Insurance, pp. 148 — 150 ; Beneckd, Piinciples of 
Indemnity in Imirine Insurance, p. 436 
(rl Lysaght {JX Ltd. v. CoUman, supra. 

{a) Slovens, Essay^ on Average in Marine Insurance, p. 81 ; Boneck4, 
Principles of Indemnity in Marine Insurance, p. 444. 

(() Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 71. It seems that gross 
proceeds ” in the last sentence of s. 71 {ibid.) must mean "gross value,” in 
cases where the goods have been sold. • 
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by the policy in the case of a valued policy, or of the 
insurable value in the case of an unvalued policy, as the 
difference between the gross sound and damaged values at 
the place of arrival bears to the gross sound value (u) : 

(4) ** Gross value ” means the wholesale price or, if there be 
no such price, the estimated value, with, in either case, 
freight, landing charges, and duty paid beforehand ; 
provided that, in the case of goods or merchandise 
customarily sold in bond, the bonded price is deemed 
to be the gross value. “ Gross proceeds ” means the actual 
price obtained at a sale where all charges on sale are paid 
by the sellers (u). 

Where different species of property are insured under a single 
valuation, the valuation must be apportioned over the different 
species in proportion to their respective insurable values, as in the 
case of an unvalued policy. The insured value of any part of a 
species is such proportion of the total insured value of the same as 
the insurable value of the part bears to the insurable value of the 
whole, ascertained in both cases as provided by the Act (v). 

Where a valuation has to be apportioned, and particulars of 
the prime cost of each separate species, quality, or description of 
goods cannot be ascertained, the division of the valuation may bo 
made over the net ariived sound values of the different species, 
qualities, or descriptions of goods (w). 

(iii.) In case of Partial Loss of Ship. 

921 . Whore a ship is damaged, but is not totally lost, the 
liability of the underwriter is determined by the following rules : — 

The measure of indemnity, subject to any express provision in 
the policy, is as follows : — - 

(1) Where the ship has been repaireo, the assured is entitled 

to the reasonable cost of the repairs (a), less the customary deduc- 
tions, but not exceeding the sum insured in respect of any one 
casualty (h): ^ 

(2) Where the ship has been only partially repaired, the assured 
is entitled to the reasonable cost of such repairs, computed TiS 
above, and also to be indemnified for the reasonable depreciation, 
if any, arising from the unr<»paired damage, provided that the 
aggregate amount shall not exceed the cost of repairing the whole 
damage, computed as above (b) : 

(3) Where the ship has not been repaired, and has not been sold 
in her.dafnaged state during the risk, the assured is entitled to be 
indemnified fox the reasonable depreciation arising from the 
unrepaired damage, but not exceeding the reasonable cost of 
repairing such damage, computed as above ib). 


\u) Bee note (0, p. 465, ante. 

i v) Marine Insurance Act, 1006 (6 Edw. 7, c. 41), s. 72 (1). 
w) 1 bid.t B. 72 r2). Eor definition of "'sound value, see p. 464, ante. 
a) As to the nature of the repairs which the assured is entitled to require, 
see Agenoria Steamahip Co. v. Merchinte* Marine Insurance Co. (1003). S Oom. 
Gas. 212. 

(5) Marine Insurance Act, 1906 (fi Edw. 7, e. 41), s. 69. 
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922. Ab regards the last rule(c'), it deala only with the case Bvct. u. 

where the ship has not been repaired and has not been sold in her Measars 

damaged state during the risk. Where the ship after sustaining of Loss 

an average loss is sold by her owner unrepaired, he is entitled to which 

recover the estimated cost of repairs less the usual deduction, not 
exceeding the depreciation in value of the vessel (d). arei^Die. 


923. It is customary to deduct one-third*from the whole expense. As to 
both of labour and materials which the repairs have cost, unless 
the ship be a new ship. This deduction is termed “ deducting one- 
third new for old,” and is made because the repairs will generally 
make the ship a bettor and more valuable vessel than she was new for old.” 
before she was damaged («). But this rule is subject to C6)'tain 
exceptions and modifications which are sometimes expressed in 
clauses contained in the policy, or are implied by reference to the 
York-Antwerp Buies, or, when these are not incorporated, by the 
rules usually followed by average adjusters, and contained in the 
Institute clauses (/). 


924. This deduction, however, is not made in the case of a new Deduction {■ 
ship on her first voyage. Whether the vessel bo or be not on her* 

first voyage is a question of fact, as to which, if any general principle ^ 
at all can be laid down, it is that she is on her first voyage at the 
time of the damage if the damage takes place at any part of what 
may he considered an integral voyage out and home at the com- 
mencoment of which it was a new ship, taking into account the 
rliarterparty, the policy, and all the facts of the case (g). Again, if 
an old ship be newly repaired immediately before sailing on the 
voyage on which the loss takes place, and the loss falls exclusively 
on the new materials, the deduction of one-third new for old seems 
not to apply (fe). It is otherwise if the damage can only be proved 
to fall chiefly on the new part (i). 

925. When old materials are thrown aside in making the Deduction of 
repairs, the practice in England is first to deduct the third, and ▼aiuo of old 
then to deduct the value of the old materials, and this seems on ““ 


(c) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 69 (3). 

(d) This was decided by a majority of the Coxirt of Appeal in Piiinan v. 
Uniiersal Marine Inauranjce Co. (1882), 9 Q. B. D. 192, 0. A., BuETT, L J., who 
was of opinion that tho estiiniitcd cost of repairs was in all cases the measure 
of the Joss, dissenting. See also Bristol Bteam Nanufation Co. v. Indemnity 
Mutual Marine Insurance Co. (1887), 6 Asp. M. 1j. 0. J73. 

(c) As to the operation of Uiis rule, see Attchiaon v. Lohre (1879), 4 App. 
Oae. 755, per liord Blackburn, at p. 762. 

(/) As to the York-Autworp Birles, see pp. 346, 450, ante, and p. 508, poet 
As to the Institute Glauses, see note (m), p. 346, ante. 

(g) Fenwick v. AoWnaon (1828), 3 0. & P. 323 ; Pirie v. Steele (1837), 8 0. & P. 
200 . * 

j h) Stevons, Essay cn Average in Marine Insurance, p. 172. 

i) Poingdeairey. Royal Exchange Corporation (1626), Ey. & M. 378. Tho 
liictiun ” onc-third new for old ” will not bo made in ceii»in cases where the 
assured by no fault of his own, by reason of the ship never coming into bis 

S osseesion again, never derives any benefit from the repaiis {Da Costa v. 

Teumham (1788), 2 Term Eep. 407 (default of underwriters) ; distinguish 
fftmvhreys v. Union Tnswrame Co. (1824), 3 Mason, 429 (American) (shipowner 
in default). 
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principle to be the correct rule (j). It is also the practice in this 
country to make the same deduction for any increased expenditure 
wliich may be incurred in raising funds for the repairs, such as the 
marine interest on a bottomry bond, but this practice seems incon- 
sistent with principle, inasmuch as the interest has not any effect in 
enhancing the value of the ship (k). 

It is sometimes reasonably necessary to remove a vessel from a 
port of distress to another port for the purpose of repairing her. 
In such a case the expenses incurred in and about such removal 
are in practice made payable by the underwriters (/), and this 
jiractice seems right, inasmuch as these expenses being necessary in 
order to repair the vessel may be properly considered as part of the 
cost of repairs. 

926 . In cases where, as mentioned above in dealing with the 
memorandum (m), repairs of sea damage for which the underwriters 
are liable, and also repai-s the cost of which has to bo borne by the 
owners such as wear and tear otc., are executed simultaneously, 
the question arises whether the underwriter is or is not liable for 
the whole of the expenses which would have been necessary for 
repairing the sea damage. 

In general, the underwriter is liable or the whole of those 
expenses, and is not entitled to make any deduction on the ground 
that the shipowner has availed himself of the ship being in dock 
as a convenient opportunity for doing repairs or other work for 
which the underwriters are not liable. Thus where daring the 
voyage insured a vcsstil is damaged by a peril insured against, and 
is put into dry dock for necessary repairs, and the owners, without 
causing delay or increased dock expenses, take advantage of her 
being in dry dock to have the survey made for renewing her 
classification, the expenses o^ getting her into and out of dock, as 
well as the necessary expenses incurred in having the use of the 
dock, will fall on the underwriters alone, and will not be apportioned 
between them and the owners (»). 

0) MoArtliiir, Contract of Marine Insurance, 2nd ed., p. 214 ; Lowndes, Law 
of Alitrino Insurance, s. 206. 

(k) McArthur, Contract of Marine Insurance, 2nd ed , p. 214 ; compare Rosetto 
V. Oume;i (1851), 11 C. B. 176. 

(l) See rules of practice of the Ass oiation of Average Adjusters, Arnould on 
Marine Insurance, Appendix D. 

(m) See p. 462, ante. 

(n) Ruahon Steamehip Co. v. London Aeenrance^ [1900] A. 0. 6. It is 
difficult to -reconcile completely Marine Insurance Co. v. China Tranepaeijia 
SietimeJn'p Co. (1686), 11 App. Gas. 573, with the ^ua5on Steamship Co. v. London 
Assurance^ supra. 'As to the grounds on which it has been thought possible 
to difforontiato the two cases, see The Havereham Grange, [1905] P. 307, per 
Collins, M.B., at p. 314, and the Ruabon Steamahw Co. y. London Assurance, 
su2)ra, per Lord Brampton, at p. 16. See also the discussion of tliis point 
in. Arnould on Marine Insurance, s. 1035. The effect of the decision in 
Marine Insurance Co. v. China Transpacific Steamship Co., euptra, has been fully 
considered in dealing with measure of indemnity; see p. 462, ante. In The 
Tlavereham Grange, supra, the facts were as follows : — In order to effect 
repairs necessitated by two collisions for which the owners of two wrong- 
doing vessels were liable, the plaintiffs, the owners of the damaged vessel, put 
her into dry dock and jiroceeded to repair at the same time the separate damage 
fuetained in each colUsicm, and it was held that the defendants, the ovmers o| 
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927 . As regards the repairs themselves, the assured is entitled 
to have his ship repaired with materials and workmanship corre- 
sponding to the original work, and if the repairs are done in such a 
manner that the ship is a less valuable ship than she was originally, 
the assured is entitled to claim, in addition to the cost of repairs, 
compensation for the diminution of tlio value of the ship (o). 

928 . As to successive losses haj)pening during the currency of 
the same policy, the previously existing law is embodied in the 
Act (p) as follows : — 

(1) Unless the policy otherwise provides, and subject to the 
j)rovisions of the Act, the insurer is liable for successive losses, 
oven though the total amount of such losses may exceed the sum 
insured (q). 

(2) Where, under tlio same policy, a partial loss, which has not 
been rcpaiied or otherwise made good, is followed by a total loss, 
the assured can only recover in respect of the total loss(g). 

Nothing in this provision affects the liability of the insurer under 
the suing and labouring clause (7). 

929 . If a ship is actually repaired during the currency of the 
policy and is afterwards, but before the expiration of the policy, 
totally lost, bcfoie arriving at her port of destination on the insured 
voyage, the cost of such repairs may be recovered in addition to 
the total loss (?■) ; but where no such repairs have been made the 
particular average loss is merged in the subsequent total loss, and 
the assured can only recover under the policy as for a total loss(s). 
It follows that it is only at the moment of the expiration of the 
policy that the liability of the underwriter for a partial loss is 
definitely determined {t). Thus if a ship warranted free from 
capture sustains an average loss and is afterwards, before any repairs 
are done, captured, the underwriter would not be liable at all under 
the policy, not for the average loss, because it is merged in the total 
loss, and not for the total loss by capture, because the insurance was 
wai ranted free of capture (?/)• But this doctrine of merger applies 
only to a case where the partial and total loss both occur during the 
currency of the same policy. Thus, suppose a ship is insured by 
two policies — one at and from London to Calcutta and for thirty 
days after arrival, and the other a valued policy at and from 
Calcutta to England, During the currency of the first policy she 
sustains serious damage and is kept afloat only by continual 


one of the wrong.doing veBsels, were liable for a proportion of the dry'dneking 
and incidental expenses. This case had, therefore, nothing fo do with insurance 
law. 

( 0 ) Jgenoria Steamship Co»y. Merchants' Marine Insurance Co. (1 {>03), 8 Com. Gas. 
212, 217 ; Marine Insurance Act, 190G (6 Edw. 7, c. 41), s. 6l> (2). 

(p) Marine Insurance Act, mOG (G Edw. 7, c. 41). 

}q) Ibid., B. 77. 

(r) This rule, however, does not apply to repairs which tho owner has not 
paid for, and for which he does not remain liable, e.g . , when their cost has been 
defrayed with money raised on bottomry (The Dora Forster, [1900] P. 241). 

(«) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 77 (2). 

(0 Knight v. Faith (1850), 15 Q. B. 649, pef Lord Campbeix, O.J., at p. CG9. 
\u) Livis V. Janson (1610), 12 East, 648. 
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pumping until she arrives at Calcutta, where she is placed in dry dock 
for repairs. After part of the repairs have been carried out and 
after the expiration of the first policy she is totally destroyed by 
fire when in dry dock. In these circumstances the assured would 
be entitled to recover under the first policy the full amount of the 
partial loss repaired or unrepaired, and under the second valued 
policy he would be entitled to recover the full amount insured as for a 
total loss (v). 

(iv.) Tn case of Partial Lom of Freight. 

930. The rule as to the amount recoverable for a partial loss of 
freight is laid down in the Act as follows (a) : — 

Subject to any express provision in the policy, where there is a 
partial loss of freight, the measure of indemnity is such proportion 
of the sum fixed by the policy in the case of a valued policy, or of 
the insurable value in the case of an unvalued policy, as the 
proportion of freight loso by the assured bears to the whole freight 
at the risk of the assured under the policy (a). 

Although it is only the net freight that is really lost by the 
assured, the insurable value is the gross freight at risk, plus the 
charges of insurance (b). 

931. Freight is generally insured in valued policies, and in such 
case where only part of the full cargo to which the valuation was 
intended to apply was on board or contracted for at the time of the 
loss, the underwriter is liable only to pay on such proportion of the 
amount insured as the part of the cargo on board, or contracted 
for, bears to the full intended cargo (c). When the policy on 
freight is an unvalued policy, and only part of the cargo is on 
board or contracted for at the time of the loss, and that part is 
totally lo&t, the undcrwriiLer is liable only to pay the actual 
amount of freight which would have been earned by the carriage of 
that part, together with premiums and cost of insurance {d). 

(v.) In respect of LialtUty to Third Party. 

932. Where the assured has effected an insurance in expr-^ss 
terms against any liability to a third party, the measure of indem- 
nity, Bub3Gct to any express provision in tho policy, is the amount 
paid or payable by him in respect of such liability (e). 

(w) lAdgelt V. Secretan (1871), L. B. 6 0. P. 616; comparo Jiarler v. Janson 
(ISljy), Jj. B. 3 0. r. 303; Woodside v. Olo'e Marine Insurance Oo., [1896] 1 
Q. B. 105. 

fa) Muilue Insuranco Act, 1906 (6 Edw. 7, c. 41), a. 70. 

(2)) Hid., B. 16 (2), 8oe p. 370, ante. Thia rulo was first established by 
evidence of usage eco v. Blackburn (18221, 1 Bing. 61; United States 

Shipping Co. v. Empress Assurance Corporation, [1907] 1 K. 13. 259 ; affirmed, 
without deciding any question of law, [1908] 1 it. 13. 116, 0. A.). 

(c) Forbes v. Aspinall (13^1)> 13 East, 323; Denoon y. Home and Colonial 
Assurance Co. (1872), L. B. 7 0, P. 341; The A/rttn, [1894] P. 320; compare 
Tobin V. Harford (1864), 17 0. B. (n. S.) 523, Ex. Ch. (policy on cargo). 

(d) Forbes v. Coivie (1808), 1 Cany). 520 ; Forbes y. Aspinall, supra, per Lord 
Ellv.nuobouob, 0. J., at p. 326. ^ further, as to oommenoement ox risk on 
freighi , p. 392, ante. 

(e) Murine Insurance Act, 1900 (6 Edw. 7, o. 41), s. 74t 
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A carrier of goods, as already noticed, has, as a bailee, an insur- 
able interest in the goods themselves ; but he may also expressly 
insure against the liability he may incur to the owner for loss (/). 


(vi.) In reapact of General Average and Salvage Charges, and other Cases. 

933. As to the measure of indemnity in cases of general average 
contributions and salvage charges, the Act iff) provides as follows : — 

(1) Subject to any express provision in the policy, where the 
assured has paid, or is liable for, any general average contribution, 
the measure of indemnity is the full amount of such contribution, if 
the subject-matter liable to contribution is insured for its full con- 
tributory value; but, if such subject-matter be not insured for its 
full contributory value, or if only part of it be insured, the 
indemnity payable by the insurer must be reduced in proportion to 
the under-insurance, and where there has been a particular average 
loss which constitutes a deduction from the contributory value, and 
for which the insurer is liable, that amount must be deducted from 
the insured value in order to ascertain what the insurer is liable to 
contribute (r/). 

(2) "Where the insurer is liable for salvage charges the extent of 
his liability must be determined on the like i)rinciple(( 9 ). 

The contributory value and the insurable value may evidently be 
different, inasmuch as the former is generally the value at the port 
of adjustment, whereas the latter is the value at the commence- 
ment of the voyage, and the above rule provides for the case 
where such difference exists (/i). 

934. The Act (i) contains the following general provision: — 

"Where there has been a loss in respect of any subject-matter not 

expressly provided for in the foregoing {k) provisions of the Act the 
measure of indemnity shall bo ascertained as nearly as may be in 
accordance with those provisions in so far as applicable to the 
particular caBe(i). 

Sect. 15. — Total Loss, 

Sud-Seot. 1. — In General. 

(i.) Distinction between Actual and Constructive Total Loss. 

936. A loss may be either total or partial. Any loss other than 
a total loss is a partial loss. A total loss may be either an actual 
total loss or a constructive total loss (/). 


/) See p. 369, an^e. As to whether an insurance ^7 ^ earner is an 
insurance on the goods or an insurance against liability to the owneii:! theieof, 
see Omard Steamship Co. v. Marten, [1903] 2 K. B. 611, 0. A. As to the com- 
struction of olaunes effected in policies ^ carriers in respect of goods carried 
by them, see Crowley v. Cohen (1832), 3 B. & Ad. 478 ; Joyce v. Kennard (lS7l), 
L. B. 7 Q. B. 78. 

M Karine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 73. 

(A) The above principle ' was applied in Steamship Balmoral Co. v. Marten, 
[1002] A. 0. 611. For the treatment of value at the port of adjustment, see 
p. 462, ante. 

U\ Marine Insurance Act, 1906 (6 Edw. 1, o. 41), a. 75 (1). 

(A) See pp. 462 el seg., ante. 
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lu the case of an actual total loss (which is also commonly called 
an absolute total loss) the assured is entitled to recover from the 
underwriter the whole amount subscribed by him without giving 
any notice of abandonment; whereas in the case of a constructive 
total loss the assured, being at liberty to elect whether to treat the 
loss as a total or a partial loss, cannot recover for a total loss 
unless ho has given due notice of abandonment. 

As it is by no means certain that the provisions of the Act (rn) 
relating to this subject have not altered tbo law in some material 
respects, it is necessary to set out those provisions, and to compare 
them with the law as it stood at the time of the passing of the 
Act (n). 

(ii.) Actual Total Loss in case of Ship or Oooils. 

936. The following are the provisions of the Act (n) relating to 
the distinction between an actual or absolute total loss and a 
coiisiructivo total loss. 

Where the subject-matter insured is destroyed or so damaged as 
to cease to bo a thing of the kind insured, or where the as-siired 
is irretrievably deprived thereof, there an actual total los3(^>). 

Subject to any express provision in the policy, where tlie subject- 
matter insured is reasonably abandoned on account of its actual total 
loss appearing to be unavoidable, or because it could not be pre- 
served from actual total loss without an expenditure which would 
exceed its value when the expenditure had been incurred, there is a 
constructive total loss (jj?). 

937, In the cases covered by tbo above definition of an actual 
total loss, as it is impossiblo for tho a'^sured to treat the loss as a 
partial loss, ho has no election to make, and therefore need not give 
any notice of abandonment (</). 

On the other hand, in cases where there is no actual total loss, 
but whore a prudent man not insured would decline any further 
expense in prosecuting an adventure the termination of which will 
probably never bo successfully accomplished, the assured may, for 
his own benefit as well as that of the underwriter, treat the case as 
one of a total loss, and demand the full sum insured. But if Le 
elects to do this, as the thing insured, or a portion of it, still exists 
and is vested in him, the very principle of the indemnity requires 
that he should make a cession of all his rights to the recovery of it, 
and that, too, within a reasonable time after he receives the intel- 
ligence of the accident, so that the underwriter may be entitled to 

fm) Miirino Insurance Act, 1906 (6 Edw. 7, c. 41), h. 56 (1), (2). 

(n) Maxine Insurance Act, 1906 (6 Edw. 7, c. 41), which came into operation 
on Ist January, 1907. 

(o) Ihd., 8. 57 (1). • 

(p) Ibid., 6. 60 (1). For the remaining clauses of s. 60 {ibid.), see p. 481, 
post 

(j) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 67 (2), which is evidently 
intended to reproduce substantially the statement m Lord Asingeii’s judgment 
'm Roux V. Salvador (1836), 3 Bing. ( n . 0.) 266, Ex. Ch., that “ there is an absolute 
total loss where the thing insured is wholly destroyed or annihilated by the 
perils insured against or w by the same perils wholly and irretrievably lost to 
the assured, 00 that it is totally out of his power or that of the underwriter to 
procure its axriyal” 
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all the benellt of what may still be of any value ; and that he may, 
if he pleases, take measures, at his own cost, for realising or 
increasing that value (r). In all these cases, not only the thing 
assured, or part of it, is supposed to exist i)i specie, but there is n 
possibility, however remote, of its not arriving at its destination, or 
at least of its value being in some way affected by the measures that 
may be adopted for the recovery or preservation of it. If the 
assured prefers the chance of any advantage that may result to 
him beyond the value insured, he is at liberty to do so, but then 
he must also abide the risk of ilie arrival of the thing insured in 
such a state as to entitle him to no more than a partial loss. If, 
in the event, the loss should become absolute, the underwriter is 
not the less liable upon his contract because the insured has used 
his own exertions to preserve the thing assured, or has postponed 
his claim till that event of a total loss has become certain which 
was uncertain before (s). 

938. In accordance with the first branch of the statutory defini- 
tion of an actual total loss (l), if a ship be wrecked and dismantled 
bo as completely to lose her character as a ship, and to become a* 
mere congeries of materials which could be used for rebuilding the 
vessel, there is an actual total loss of the ship, even if the wreck be 
brought to the port of destination (a). 

(r) A*? to the commercial considonitions on which the doctrine of constructive 
total loss 18 founded, hoo (iosa v. Withers (1758), 2 Huit, ()S3, per Lord 
Mv^sfield, U.J., and llamtUon v. Ment/a (1761), 2 liurr. IIOS. 

(a) Reux v. i^olmdor (1836), 3 Eiiijr. (n. c.) 266, Ex. Ch., per Lord Auinger, 
C.J., at pp. 2iS6, 287. This is the leading ca.'io on actual and const ructivo total 
loshos. It idiould ho noticed that the only points actually decided in this caso 
aro . — I'Tvhl, that tJio warranty free from avciJgo in tho mcmorandiiiii has only 
tho offoct of excluding an indoiuiiity for a pnrti.il loss, and that whether thoio 
IS a pnrti.d los., or not must bo doteniiuiod indopeiidontly of tho memorandum, 
yocoii'lly, tli.'it if goo(l.s insured aro damaged to siicli an oxtent that they cannot 
bo made fit for transhipment and cairiod to tlio x^ort of dostination without 
being totally destroyed, or damaged to sucli an extent as not to arrive tn specie, 
then, if tho assurerl receives the news of tho damage to tho goods and of their 
salo at tho .same time, ho may rocovoi as for a total loss without notice of 
abandonment. It is to be further observed that tho insuran co in Roux v. Salvador, 
supra, was on goods and not on ship, though there are coriain dicta in that cele- 
brated judgment (see p. 286, ibid.) to the effect that if tbe ship bo so damaged 
that sho cannot bo repaired so as to be capable of proceeding to her port of 
dostinfition, there is an absolute total loss of the shiii. TTioso obiter dicta are, as 
will be seen later on, inconsistent with numerous case.s, and also with tlio Marino 
Insuiance Act, 1906 (6 Edw. 7, c. 41), s. 57 (1). Tho proposition criticised 
would seem to be cerrcct if “repair” were substituted for “destination.” It 
may further be noticed that on carefully comparing ibid., ss. 60 (1), 61 (as to 
which see p. 478, post), it will be found that they are not complotelv consistent 
with each other. It would have been probably more correct to hnve stated 
the grounds on which a constructive total loss may be foumlod, and then to 
have added that those grounds will not give rise to a constructive total Je-s 
unless due notice of abandonment be given. 

(<) Marine Insurance Act, 1906 (6 Edw. 7, c. 4i), s. 57 (1) ; see p. 472, ante. 

\u) Cambridge Anderton (1824) 2 E. & C. 691. Tho facts of this case are 
best stated in 1 0. & P. 213. The judgment, which pioceeded on the assump- 
tion (whether right or wrong) that tho ship had lost her character us a ship, 
and had become a more congeries of planks, has been followed in Levy & Co. v. 
Merchants Marine Insurance Co. (1885), 1 T. L. B. 228 ; see also, on this point, 
Alim ▼. Sugrue (1828), 8 B. & 0. 661, Lord Tentbrdbn, O.J., at p. 664; 
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A^^ain,if a ship is so injured that she cannot sail without repairs 
and cannot be taken to a port at which the necessary repairs could 
bo executed, there is an actual total loss, for that has ceased to be 
a ship which never can be used for the purposes of a ship (v). 

On the other hand, although the ship be so seriously damaged as 
not to bo worth repairing, still, if she can be taken to a port, and 
repaired, there is no actual total loss unless she is so broken up as 
to have completely lost her character as a ship (to). 

939. Similarly if the insured goods are so damaged by the 
perils insured against that they have in a mercantile sense lost their 
original character, and aro not saleable under their ordinary denomi- 
nation, or that they exist only in the form of a nuisance, this is an 
absolute total loss, and this is so even if the goods liave reached 
their port of destination. Thus if hides which are insured be so 
damaged by perils insured against that they have changed their 
form and can be sold ^nly as glue, manure, or ashes, there is an 
actual total loss of the hides whether or not they have reached 
their port of destination (x). 

940. Where goods reach their destination in specie, but by 
reason of obliteration of marks, or otherwise, they are incapable of 
identilication, the loss, if any, is partial, not total, all the owmers 
of tlic goods which cannot be identified becoming tenants in 
common (?/). 

Perishable goods are, as has been stated (a), generally insured 
** free of average,” and this clause amounts to a stipulation that 
the undcirwriter is not to be liable for anything short of a total 
loss. Thus the question whether the underwriter is liable for a 
total loss of the insured goods generally arises in cases where they 
are insured free of average. But whether the loss is to be held 
total or partial within the meaning of the clause depends entirely 
on the general principles regulating the matter, for the clause does 


lietter reported, Dan. & LI. 188, at p. 192 ; Stewart v. Qreenock Marine Tnewrance 
Co. (1848), 2 H. L. Cas. 169. 

(v) Barker v. Janson (1868), L. R. 3 0. P. 303, per Willes, J. ; Moss v. 
Smith (I860), 9 0. B. 94, per Maulb, J., at p. 102. 

(i«) Barker v. Janaon, aupra, j)er WiLLBS, J. ; Martin v. Crokatt (1811), 14 
East, 466 ; Bell v. Nixon (1816), I^olt (N. P.), 423 ; Fleming v. Smith (1848), 
1 H. L. Cas. 513 ; Knight v. Fatih (1860), 15 Q. B. 649. The proposition last 
nieiitionrd in the text is, however, subject to a further proposition which is 
discussed later on (see p. 476, poet), that if, after a constructive total loss, there 
is a j ustitiafile sale by the master, no notice of abandonment need be given, at 
any rata where the news of the loss and sale reach the assured at the same 
time. • 

(x) Roux V. Salvador 3 Bing. (w. a) 266, 277, 278, Ex. Ch. ; Burnett 

V. Kenaingtcm (1797), 7 Term Hep. 210, 222 ; Dyam v. Jioweroft (1803), 3 Bos. & 
P. 474, 476, overruling the decision of Lord Mans^eld in Cocking v. Fraaer 
(1786), 1 Park on Marmo Insurance, 8th ed., p. 247 ; Colognn v. London Aaaurance 
Co. (1816), 6 M. & S. 447, 465; ^«/or & Co. v. BlundeU (1895), 1 Com. Cas. 71, 
186, C. A. ; Saundera v. Baring (1876), 34 L. T. 419; Montreal Light, Heed, and 
Vower Go. v. Sedgwwk, [1910] A. 0. 698, P. 0. (cement destroyed by barge being 
submerged, a tohil loss of the goods “ by total loss of vessel *’). 

{y) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (6) ; Spence v. Chion 
Marine Insurance Co. (1868), L. E. 3 0, P. 427. 
fa) See p. 468, on^c. 
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not in the least vary tlie rules which determine whether a loss is 
partial or total, or whether notice of abandonment need be given 
to make the underwriters liable (h). 

On the other hand, no amount of damage to the insured goods 
will constitute an actual total loss unless their damage involves 
their total destruction in specie. Thus, if wheat valued at i>l,000 
is insured free of average from Waterford to*Liverpool,and the ship 
is run aground to prevent her sinking and in consequence her hull 
is completely under w’ater every high tide, still, if any portion of the 
wheat can be got out of the ship and can he sent on to Liverpool 
so as to be sold there as wheat, although at a price less than its 
freight, the assured cannot recover as for a total loss without giving 
notice of abandonment (c). 

941 . In general there is no total loss of the insured goods 
unless there is a total loss of all of them (d). The only exception 
to this rule is whore the contract contained in the policy is severable, 
either by reason of express stipulation in the policy or because the 
goods are separately valued, or because the insured goods consist of 
separate articles wholly distinct in their nature so that they must- 
be considered as separately insured. 

As an illustration of the last of these cases, suppose that the 
master of a ship insures jfilOO on his effects on board free of 
average, and, the ship having taken lire, he succeeds in saving his 
chronometer but the rest of his effects to the value of i'60 are 
burnt, the saving of the chronometer will not prevent the master 
from recovering the loss of his other effects (e). 

942 . In accordance with the second branch of the statutory 
definition (/), there is an actual total loss where the assured is irre- 
trievably deprived of the subject-maitUr insured. Thus, if the ship 
founders in mid-ocean, and there is no chance of raising her or the 
goods on board of her, this constitutes an actual total loss of the 
ship and goods. If, on the other band, there is a reasonable 

{b) Roux V. Salvador (1836), 3 Uing. (n. o.) 266, 277, 278, Ex. Ch. As to what 
amounts to a total loss of disbursements under a policy on disbursements 
“ free from all atorage,” see Landher ▼. Black (1901), 6 Com. Caa 196, C. A. 
As to the cases in which notice of abandonment is necessary, see p. 481, jmt. 

(c) Anderson v. Royaf Exchange Assurance Co. (1806), 7 J'last, 38 ; Cuunuigham 
V. Maritime Insurance Co., [1899] 2 I. B. 257; Jledburg v. Vearsem (1816), 7 
Taunt. 154 ; Naveme v. IladdonfAt^bO), 9 C. B. 30 ; M'AnUreios v. Vamfhan{W^A), 

1 Park on Marine Insurance, 8th ed,, p. 252 ; Masony.Skurray (1780), 1 Purk ou 
Marine Insurance, 8th ed., p. 253, oveiTuling tho decision of Youke, 0. J., at Nisi 
Prius in Boyfeld v. Brofwn (1766), 2 Stra, 1065 ; Qlennie v. London j^ssurance 
Co. (1814), 2 M. & S. 371. The proposition in the text doei^not, however, as is 
shown later on (see p. 476, post), apply to a case where theie is a con.'^tructive 
total loss of the goods during the insured voyage and they are jnstii-ubly sold 
by the master, and the nevt^ of the damage and the sale reach the assured at 
the same time. 

(d) Rain V. Janoon (1856), 6 E. & B. 422, Ex. Ch., oven-uling Davy v. Milford 
(1812), 15 East, 559, and the dida in some earlier cases. 

\e) Duffy. Mackenzie (ld57), 3 G. B. (N. s.) 16. ISoo Marine Insurance Act, 
1906 (6 Edw. 7, 0 . 41 s. 76 (i), the provisions of which are dealt with at p. 4TO, 
ants. Ihe law on tnis subject is farther illustrated by the following oases : — 
RilU y. London Assurance Corporation (1839), 5 M. & W. 669; EntuHstle v. 
EUis (1857), 2 H. & N. 649 ; WUHnaon v. Hyde (1857) 3 0. B. (n. b.) 30. 

(/} Marine lusuranoo Act, 1906 (6 Edw. 7, o. 41), s. 57 (2) ; see p. 472, emit. 
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chance of raising the ship or goods, although only at a very great 
outlay, this is not an actual, but only a constructive total loss (y). 
Again, if the subject-matter insured is captured, condemned, and 
sold, there is an actual total 1 obs(/{)- 

943. Where the ship concerned in the adventure is missing, and 
after the lapse of a reasonable time no news of her has been received, 
an actual total loss may be presumed (i). 

(iii.) Construxiivi Total Lou folhiml by Juahjiable Sale is Actual Total Loss. 

944. Where there is a constructive total loss of the subject- 
matter insured, whether ship or goods, and this is followed by a 
justifiable sale by the master, then, at any rate if the news of the 
loss and of the sale reach the assured at the same time, no notice 
of abandonment need be given, and therefore tho loss is treated as 
an actual total loss (/c). But it is important to observe that it is not 
the more fact of sale wlr'ch entitles the assured to recover for a 
total loss without notice of abandonment, for there is no such head 
in iiisuninco law as loss by sale(Z). The true ground is that the 
justifiable sale has deprived the owner of his property, and there is 
nothing to abandou, nor any use in giving notice of abandonment (?a). 

If perishable goods arc so damaged Inat it is impossible to 
carry them to their destination, and they are left at a port of dis- 
tress without being sold there, it seems that notice of abaudoiiiuent 
should be given, since the subject-matter insured is still in existence 
and opportunity should be given to the insurer to df^al witli ic as he 
thinks proper (n). 

The Act(o) contains no express provision as to a constructive 

{(/) Anrhraon v. Royal Exchange Assurance (h. (180j), 7 Jilast, 38; Doylr v. 

(1831), 1 Mood. & li. 48; .Keinp v. HalMay (1860), L. It 1 (i. 13. T/JO, 
Kx. Ch. ; Sailing Ship “ Illairniore’* Co. v. Mwrcdie, [1898] A. C. 693. As to 
constnictivo totjl see, fiiiilior, p. 180, post. 

(/*) Stringer v. English etc. Insurance Co. (1869), L. R 4 Q,. B. 676 ; affiniied 
sub iiom. Stringer v. English and Scottish Murine Insurance Co. (1870), 6 Q. 13. 
599, Ex. Ch. 

(t) Murine lusuronco Act, 1906 (6 Edw. 7, c. 41), h. 68; JJoustinan v. 
Thornton (1810), Holt (n, v.), 242 ; Koste?- v. Reel (1826), 6 B. & C. 10. 

(/c) lloux V. Saliculor (1830), 3 Bing. (n. c.) 266, Ex. Ch. ; Co^snian v. West, 
Cossinan v. British America Assurance Cg. (16S7), 13 App. Oar*. 160, P. 0.; 
Coheijind Marine Jncurance Co. v. Borteaux (1876), L B. 6 J^. C 319 ; Navone v. 
//addon (1850), 9 C. B. 30, per MAUi.E, J., at p 11 ; Farnunytth y. Hyde (1866), 
L. K. 2 C. P. 204, Ex. Ch. ; Saunders v. Baring (1876), 34 Ti T. 419 ; Rankin v. 
Potter (1873), L. E. 6 H. L, 83, 102, 167; Australasian Steam Navigation 
Co. V. Morse (1870), L. K. 4 P. 0. 222 ; see also Knight v. Faith (1850), 15 Q.B. 
049, and thb commonts on that case by Blackburn, J., in Rankin v. Potter, 
supra, at'p. 130. As to constructive total loss becoming actual by continuance of 
perils, see Levy <fc Co. v Merchants' Marine Inmnnue Co. (1885), 62 L. T. 263. 

(/) Gardner v. Salvador (1831), 1 Mood. & R. 110, per Baylev, B., at p. 117; 
Navone v. Hadden, supra. • 

{m) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (7), and Kalten- 
bash V. Mackenzie (1878), 3 0. P. I). 467, 0. A., per Cotton, L J., at p. 480. On 
this principle, where an insurer has reinsured lus risk, no notice of abandonment 
need be given, inasmuch as there is nothing to abandon. 

(n) Kaltenhachy. Mackenzie, supra; compare Mansell Jc Co.y. Hoade{\%0y^, 20 
T. Ij. R. 150 (cattle slaughtered by reason of quarantine regulations preventing 
then being landed). 

(o) M urine Insurance Act, 1906 (6 Edw. 7, o. 41). 
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total loss being followed a justifiable sale, but the law, as above 
stated, may be deduced from the provision for the case where the 
assured is irretrievably deprived of the subject-matter insured (p), 
and also from the provision (^) that “notice of abandonment is 
unnecessary where, at the time when the assured receives informa- 
tion of the loss, there would be no i^ossibility of benefit to the 
insurer if notice were given to him ” (r). Whether the sale is 
justifiable or not is a question for the jury, subject, of course, to 
the direction of the judge (s). 

If, for example, the master cannot obtain sufficient funds for 
repairing the sliip, and it appears that he will not be able to obtain 
them before the ship shall become an actual total loss, he W'ill be 
justified in selling her, and after such sale, the loss may be 
treated as an actual total loss (^), provided the assured first hoars 
of the loss and the sale at the same time (u). 

On the other hand, even where a constructive total loss has taken 
place, followed by a sale, the assured may, by his own conduct in 
electing to take the proceeds of the sale, instead of making his 
claim against the underwriters, if he thereby alters the position of 
facts so as to affect their interests, forfeit his claim to recover for a 
total loss (v). 
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945. As regards freight, the following preliminary points must in general 
be borne in mind. 

The underwriter is not lialile for the loss of freight unless it bus 
been proximaiely occasioned by tho perils insured against ; he is 
tlierefore not liable if the loss was proximately caused by tho act of 
the assured {<(). 


(p) Marine Iiisui-ance Act, 190G (6 Edw. 7, c. 41), h. 57 (1); see p. 472, o7ite. 

(f/l Murine liisnriuice Act, 190(j (G I'.’dw. 7, c. 41), s. G2 (7). 

(?) As the uiabter hfis no authority to sell tho ship or the goods unlesa tho 
danger of an absolute total loss is so imminent that there is no time for him 
tf communicate with the owners, considerable caution must be used in ajiply- 
ing the earlier cases on tho subject on account of the enormous increase in the 
facilities for communication. It has also to bo noticed that where the assuied 
receives information of the loss before there has been any sale, ho must in 
general at once give notice of ubandouinent to the underwriters in order to bo 
entitled to claim for a total loss; see Kaltenhaih v. Mackenzie (1878), 0 C. P. I). 
467, 0. A. As to this point, see tho treatment of coiistructivo total loss, at 
I>p. 480 et aeq., poat. 

(j) Eor the Inw as to the muster's authority to sell ship or cargo iii cases of 
necessity, see Huider v. Far/cer (1840), 7 M. & W. 322; Bohtrtson v <7arke 
(1821), 1 Bing 446 ; Mount v. Harrison (1827), 4 Bing. 388 ; and title.SiiiPPixu 
and Navigation. 

(t) Somes V. Suqrue (1830), 4 0. & P. 2TG, 2 -er Tindai., C.J., at p. 284 , Morris 
V. liobinaon (1821), 3 B. & 0. 19G ; Cannan v. Meaburn (1823), 1 Iling 213. 

(m) See p. 477, ante. 

(y) Mitchell v. Kdie (1787), 1 Tonri Hop. G08; and see 7?oi«;v./Sa/rador( 18301 
3 Bing. (N. C.) 2G6jpcrLord Abinger, O.J., at p. 28G ; AUwoodv. Henrkell (1”9^, 
1 Pork on Marine Insuiance, 8th ed., p. 399 ; Saunders v. Baring (1876), 34 L. T. 
419, 421. 

(a) See pp. 437 ct seg., ante, and the following cases there noticed : — McCarthy y. 
Abel (1804), 6 East, 388; Scottish Marine Inewrance Co. v. Turner (1863j, 4 
H. L. Cas. 312 ; The Bedouin, [1894] P. 1, 0. A. ; The Alps, [1893] P. 109, af 
distinguished from Inman Steamship Co. v. Biachgff (1882), 7 App. Cfas. 670. 
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Farther, there is no total loss of chartered freight by the perils 
of the seas unless there is a total loss of the ship ; thus there is 
no such total loss merely because the expense of repairing her so 
as to enable her to bring home the entire cargo would amount to a 
sum exceeding the value of the freight though less than the value 
of the ship when repaired (6), 

946. There is an actual total loss of insured freight where, by 
the perils insured against, the right to the freight is destroyed, and 
the assured is irretrievably deprived thereof (c). Thus where the 
freight insured is cliartered freight to be earned by a ship engaged 
to carry a cargo from one named port to another, there will be an 
actual total loss of freight if the ship becomes a total loss before she 
arrives at the former port (d). Similarly, thlire is an actual total 
loss of insured bill of lading freight if ship and cargo are totally 
lost (fl). There is also an actual total loss of chartered freight 
where the ship is preven'.ed by sea perils from arriving at the port 
of loading except after such a delay as would entirely frustrate the 
commercial object of the affreightment and consequently discharge 
the charterer from his obligation to load the agreed cargo (/). 

In all these cases the right to freight is destroyed, and there is 
nothing left to abandon. For the same leason, tliere is an actual 
total loss under a policy on commissions or profits if the goods are 
totally lost by perils insured against {g). 

(v.) liights of the Aeaured on the Occurrence of a Con<*iructtve Total Lose, 

947. Before entering into details as to what constitutes a 
constructive total loss, attention is drawn to the position of the 
assured when such a total loss has occurred. On this subject the 
Act (/O contains the following provisions. 

948. Where there is a constructive total loss the assured may 
either treat the loss as a partial loss, or abandon the subject- 
matter insured to the insurer and treat the loss as if it were an 
actual total loss (i). 


(?d Moae V. Smith (1850), 9 0. B. 94 ; sco also Phtl/ioU v. /Swann (1861), 11 C. B. 
(n. s.) 270, as to whothor the earning ol freight after constructive total loss of 
shii) will have the effoct of adeeming he loss of froiglit, or whether freight 
so oarned ought only to be considered as salvage, see Bargi/e Robert 8. JJesnard 
Co., Ltd. V. Murton (1909), lOl L. T. 286. 

c) Marine Insurance Act, 1000 (6 Edw. 7, c. 41), b. 67. 

\ 'd) Rankin v. Potter (1873), L. B. 6 U. L. 83. 

^) Thompaon v. 'Pai/lor (1795), 6 Term Eep. 4178 ; Homcaatle v. Suart (1806), 
7 East, 400; Mackenzie v. Shedden (1810), 2 Camp. 431 ; see also Devaux v. 
J'Anaon (1839), 6 Bing. (n. o.) 619; Attif v. Lindo (1805), 1 Bos. & P. (n. r.) 
236; Wihon v. Forater (1815), 6 Taunt. 25; compare Everth v. Smith (1814), 2 
M. & S. 278 ; Brociclebank v. Sngrue (1831), 1 Mood. & B. 102; Barclay v. 
Stirling (1816), 6 M. & S. 6. 

(fj Jackson V. ITiiion Marine Insurance Co. (1874), L. E. 10 C. P. 126, Ex. Oh. ; 
Re Jamieson and Newcastle Steamship Freight Insurance Association, [1895] 2 
Q. B. 90, 0. A. ; and see title Shipping and Navigation. 

(9) Partial loss of bill of lading freight may be total loss of profit on charter 
{As/ar dk Co. v. Blundell, [1896] 1 Q. B. 123, 0. A.). 

A) Marine Insurance Act, 1906 (6 Edw. 7, 0. 41). 

,•) Ibid., 8. 01. 
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Where the assured elects to abandon the subject-matter 
insured to the insurer, he must give notice of abandonment. If 
he fails to do so the loss can only be treated as a partial loss (k). 

The assured may then, if he please, treat the loss as a partial 
loss (0 ; but if he does so, or if he fails to give due notice of 
abandonment, he cannot, unless in the event the loss becomes 
actually total (m), recover for a total loss in respect of the same 
disaster (n). He is not, however, prevented from recovering for a 
total loss in respect of a subsequent disaster. For instance, if the 
insured ship be captured and the assured does not give due notice 
of abandonment, and the ship is afterwards recaptured and lost by 
the perils of the sea, the assured is not prevented from recovering 
for a total loss in respect of the second disaster (o). Moreover, it 
seems that there may be cases where a mere prolongation of time 
during which the assured is deprived of his property, may have 
the effect of reviving the right of abandonment on giving due 
notice thereof (p). 

949. Unless a different intention appears from the terms of the 
policy, an insurance against total loss includes a constructive ap 
well as an actual loss (q) ; and where the assured brings an action 
for a total loss, he may, unless the policy otherwise provides, 
recover for a partial loss(r). 

(vi.) Ademption of Total TiOse. 

950. At the time of the passing of the Act («) it was a doctrine 
of English insurance law that, although a constructive total loss 
had occurred and due notice of abandonment had been given, the 
assured could not recover for a total loss, if before action brought 
the subject-matter insured had beeu restored under such circum- 
stances that he might be reasonably expected to take possession of it. 

A total loss was said to have been ** adeemed " if the loss did 
not continue to be total at the commencement of the action (t). 
Thus, if tho ship or goods had been captured, then, although due 
notice of abandonment was given, still if the property was released 
so that the assured might reasonably be expected to take possession 

(fc) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 62 (1). See WeaUm 
Aamrauce Co. of Toronto v. Poole, [1903] 1 K. B. 376, per Bioiiam, J., a^. 383. 
This rule must be read subject to the Marino Insurance Act, 1906 (6 Edw. 7, 
c. 41), H. 62 (7), (8), (9), as to which see p. 376, ante, and pp. 486, 488 et seq., poet. 

(J) Woodaiae v. Ohhe Marine Inmrance Co,, [1890] 1 Q. B. 105; see also 
Aiichiaon v. Lohre (1879), 4 App. Oas. 756; Pitman v. Universal Marine 
Insurarvce Co. (1882), 9 Q. B. D. 192, 0. A., per Bhett, L.J., at p. 20S ; Mellish 
▼. Andrews (1812), 15 East, 13, per Lord ELLENBOii0UQH,.0.J., at p. 16. 

(m) See p. 472, aide. 

n) Anderson v. Royal Exchange Assurance Co. (1805), 7 East, 38. 

oj Compare Woodaide'\. Globe Marine Insurance Co., supra; Mellish t. 
Andrews, supra. 

Ip) Phillips, Law o?* Insurance, ss. 1669, 1672, 1674; compare Stringer ▼. 
English and Scottisf' Marine Insurance Co. (1870), L. E. 5 Q. B. 599, Ex, Oh. 

(o) Marine Insiiruuoe Act, 1906 (6 Edw. 7, o. 41), s. 56 (3). 

(r) im., 8. 56 (4). 

(«) Marine Insurance Act, 1906 (6 Edw. 7. c. 41), which came into operation 
en let Jannsry, 1907. 

(0 Sh^hfrd V. (1881), 7 App. Orb. 49, per Lord Blaokbubk. 
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o{ it, ho could only recover for a partial loss (u). On the othei 
hand, the mere release or restitution of the insured property would 
not have this effect if the assured might eventually have to pay 
more for it than it was worth, and therefore could not reasonably 
bo expected to take possession of it (v). 

This doctrine is peculiar to English law. According to the law 
of Scotland, the Continent, and the United States, a constructive 
total loss followed by due notice of abandonment definitely fixes the 
rights of the parties, and the assured’s right to recover for a total 
loss is in no way affected by Hubaequent events (iv). 

Under the foregoing provisions of the Act (a) the right of the 
assured in case of constructive total loss to abandon the subject- 
matter insured and treat the loss as if it were an actual total loss 
is apparently unqualified, and although the Act(l)) enters with much 
detail into tlie law relating to constructive total loss and abandon- 
ment, it contains no provision that a constructive total loss is 
adeemed by events which take place after duo notice of abandonment. 

The C 50 iirts will therefore have to decido whether the Act was not 
intended to assimilate the law of England lo that of Scotland and 
othor counlries, so that a constructive total loss followed by due 
notice of abandonment definitely fixes the right of the assured to 
recover for a total loss (c). 

Sud-Skct. 2. — Conatrudive Total Lom. 

(i.) Btatutory Definition. 

951. Whether the conditions prescribed by the Act (d) as 
essential lo a constructive total loss are or are not satisfied is lu 
each case a quostion of fact(e). 

(m) V. il/cm/ca (1701), 2*lJurr. 1198, Ihiinhrvhfe, y. Nalson 

829; J'aU(rt*o7i v. Ihtchic (ISIT)), 4 M. A S 398; Jiroiherstun v. l>nrher 
(1810), 5 M. & S. 418 ; Nayleyr v. Tafflor (1829), 0 13. & C. 718. 

(u) M'lvir V. JIcvdcTKon (1816), 4 M. & S. 670 ; Cotogan v. London Assurame 
Co. (1810), 6 M, & S. 417 ; Ifofdsworth v. Ht^c (1828), 7 13. & C. 794 ; Naylor v. 
Taylor, supra; Parry v. Aberdcin (1829), 9 13. & 0. 411; LorMno v. Jansov. 
f 1859), 2 E. & E. 100 ; Rays v. ifoi/at Exchange Assurance Corpryration, [ 1«97] 2 
Q. 13. 135 (where it was decidod that tlio doctriue does not apply to a case 
where the restitution of the insured prcipoitv has taken place alter the com- 
Dioncoment of the action and during the liiiJ). 

(iv) The English doctrine was disapproved of by Lord Eldon, Tj C., in SmitJi v. 
/loWtaou (1814). 2 Dow, 474, II. L. ; i.od Lord irAr,8BURY, L 0 , in iSaiUag Ship 
“ lilairmore” Co. v. Macredte, [1898] A. 0. 593, pugge'jted that it only applied 
to cases of capture and similar cases. As to tlio moaning of a clause “to pay 
a total loss thirty days after official news of the oinbiirgo or capture, without 
waiting for condemnation,” see Fowler v. English and Scottish Marine Insurance 
Vo. f 1865), 18 0. B. (N. fl.) 818. 

Marine Insurahce Act, 1906 (6 Etiw. 7, c. 41), s. 61 ; see p. 478, ante. 

(i) Murine Insurance Act, 1906 (6 Edw. 7, c. 41). As to constructive total 
loss and abandoninoiit, see the text, m/ru. f 

(c) If the tf)tul loB.s, whether actual or constructive, is before action brought 
adeemed by the acts of tho assiu'cd or his ser\ants, the assured cannot rocovor 
for a total loss, but is entitled to be recouped, under tho suing nnd labouring 
clause (as to which see p, 456, ante), the expenses incurred in saving tho 
subioot-mattor insured {Ktdston v. Empire Marine Tmurance Co. (1867), L. H. 2 
0 R 367, Ex. Ch.). 

(d) Miirine Insurance Act, 1906 ((5 Edw. 7, c. 41), s. 60 (1) ; see p. 472, ante^ 
and pn. 481 et setj., post. 

(f) yoe, lor example, Famworth v. Hyde (1866), L. B. |)p 201, Ex. Clj. ; 
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The following provisions on this subject explanatory of the 
general propositions already set out(/) are contained in the Act(ff). 

In particular, there is a constructive total loss — 

(i.) Where the assured is deprived of the possession of his ship 
or goods by r. peril insured against, and (a) it is unlikely that he 
can recover the ship or goods, as the case may be, or (b) the cost of 
recovering the ship or goods, as the case miay be, would exceed 
tlieir value when recovered (< 7 ) ; or 

(ii.) In the case of damage to a ship, where she is so damaged 
]iy a peril insured against that the coat of repairing the damage 
would exceed tlie value of the ship when repaired (</). 

In estimating tlie cost of repairs, no deduction is to be made in 
respect of general average contributions to those repairs 
payable by other interests, but account is to be taken of the 
expense of future salvage operations and of any future general 
average contributions to which the ship would be liable if 
repaired (ff) ; or 

(iii.) In the case of damage to goods, where the cost of repairing 
the damage and forwarding the goods to their destination would 
exceed their value on arrival (r/). 

There are thus two main grounds on which a constructive total 
loss may be founded. The assured may, by the perils insured 
against, be deprived of the possession of the insured property in 
circumstances which make it unlikely that he can recover it within 
any assignable time. For instance, it may bo captured by the 
enemy, or by the assured’s own Government, or by pirates (h), or a 
ship may be deserted by the master and crew. 

Jn the second place, although the assured may not be forcibly 
dispossessed of the insured property, it m-ay be so damaged by the 
perils insured against that the cost of rbpairing tho damage or of 
carrying the goods to the port of destination may be so great as 
to make it in tho inorcantile sense impracticable to incur that 
cost (i). 

962. In all such cases, in order to recover for a total loss, the 
assured should give notice of abandonment (y). 

963. As regards s. 60 (1) of the Act (k), two ^loints have to bo 
particularly noticed. 


liodocoruieki v. Elliott (1874), L. 11. 0 C. P. 618, Ex. Ch. ; MulUtl v. tSh&lden 
(1811), 13 EfiBt, 304; McUiah v. Andrews (1812), 16 East, 13; Htrinf/er v. 
English and Scottish Marine Inswrance Co. (1870), L. K. 6 Q. B. 599, Ex.,Uli. 

(y) Marine lusurauco Act, 1906 (6 Edw. 7, o. 41), s. GO (1); see p. 472, 
ante, which says “subject to any express provision in the policy,” buciiuse tho 
parties are at liberty to define, and do soinetunos define, m tlie pnhey what is 
to be considered a constructive total loss {lie Sunderland St&nnship Co. and 
North oj England Iron Steamship Insurance Associaiion (1891), 11 T. L. B. 106, 
0. A. ; Howland and Marwood^s Steamship Oo. v. Marine Insurance Co. (1901), 6 
Com. Oas. 160). 

(.9) Marine Insurance Act, 1906 (6 Edw. 7, c 41), s. 60 (2). 

[h) See Goss V. Withers (1768), 2 Burr. 683; Rugs v. Rogal Exchange 
Assurance Corporation, [1897] 2 Q,. B 136. 

(t) Moss V. Smith (I860), 9 0. B. 94. 103. 

(A Hamilton v. merges (1761), 2 Burr. 1198, 1212 ; see p. 486, jtost. 

(ft) Marine InsurainlrAct, 1906 (6 Edw. 7, c. 41), s. 60 (1) ; see p. 472, ante. 
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In tlie first place, it seta forth generally the grounds on which 
a constructive total loss may bo founded, whereas s. 60 ( 2 )* of the 
Act il) states certain particular instances or illustrations. Thus 
the case of a damaged ship having been salved, and salvage charges 
having to be paid in order to release her, is not mentioned in the 
latter provision (1), but it is covered by the former {q), and there is 
a constructive total los& where the salvage charges, together with the 
cost of repairs, exceed the value of the ship when repaired. 

In the second place, there is an essential distinction between an 
insurance on ship and an insurance on goods. An insurance on 
ship is a contract of indemnity agaipst damage to, destruction or loss 
of tlio vessel, but not against the ship being prevented by perils 
insured against from arriving at her point of destination ; whereas 
an insurance on goods is a contract of .indemnity not only against 
damage, but also against the goods being prevented by perils of the 
seas from being carried to a port of destination. In other words, a 
loss of the insured voyage by reason of damage to the ship does not 
constitute a total loss of the ship (w). 

(li.) Cnnslrvdii'6 Tnfnl of Ship : Elemtiih to be ennsviered in estimating 

(\)Bt of lifpnirK 

954. As regards the cost M repairs in the case of damage to ship, 
it is clear that in ascertainiiig whether there is a constructive total 
loss, no deduction is to he made of one-lhird new for old(n). 

Moreover, if in order to repair the shi]) it be necessary to incur 
expenses for tlie purpose of obtaining ])osse 88 ion from salvors or for 
the purpose of getting her oil' the rocks, these and otlior expenses 
for Iho like purpose must be taken into account cither as cost of 
repairs, or more probably ay being necessary for the preservation or 
recovery of tlie ship (o). Similarly, if temporary repairs are to be 
done at a port of refuge in order to enable the ship to ho completely 
repaired at another port, both the temporary and tlio permanent 
repairs must l)e taken into account. In fact it must he always 
borne in mind that s. 60 (2) (ii.) of the Act(p) only refers to one 
particular case in which the damage to a ship may give rise t'> a 
constructive total loss, other cases being covered by the more general 
provision in s. C0(1) of the Act ( 7 ). 

U) M.jrino Iusiii\inoo Act, 190G (6 Bilw. 7, c. 41), s. 60 {'2); soo p. 481, ante. 

(m) hi Gosi V. Withers (1758), 2 Uurr. GS.'J; Hamilton v. Mendes (1761), 2 
Burr. IIGS, 1200; and Milles v. Fletcher (1770), 1 Doug. (k. b.) 231, Lord 
M-VNSifiELD, 0. J., expressed the opinion that if tho voyage is absolutely lost or not 
worth pumuing tins might constitute a total loss of the ship, but this opinion 
is contrary to the decisions in Foie v. Fttzffcrald (1752), Willes, 611 ; aflirmed 
in Tlouse of Lords (1754), 4 Bro. Pari. Cas. 439 ; Parsons v. Scott (I8IO), 2 Taunt. 
363; Falkner v. Ritchie (1814), 2 M. & M. 290; Brown v. Smith (1813), 1 
Dow, 349, H. L. ; J)ot/le v. Dative (1831), 1 Mood. & B. 18, 65; Nai/torv. Taylor 
(1829), Dun. & LI. 240, 254, In fact it is now clear law that tho loss of the voyage 
has nothing to do with the loss of the ship. 

(w) Uemlerson Brothers v. Shankland (fe Co., [1896] 1 Q. B. 625, 0. A. ; Marine 
Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (ii.). As to tho deduction 
“ one-third now for old,” see p. 467, ante. 

(0) See Marine Insurance Act, 1906 (6 Edw. 7, 0. 41), s. 60 (1), (2) (i.), (ii). 

jp) Ihiil, B. 60(2) (ii); see p. 481, ante. 

jy) Marine Insurance Act, 1906 (6 Edw. 1, 0 . 41), s. 60(1) ; see p. 472, ante* 
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955 . It soems that some of the dicta in the earlier cases in which 
it was held that the cost of such repairs only must be taken 
into account as are necessary to enable the ship to sail in ballast 
to the port of destination, or to be navigable for any trade what- 
ever, cannofany longer be considered good law(r), and that all the 
repnirs must bo estimated which are necessary to make good the 
damage caused by the perils insured agains't (s). 

' 956 . In determining whether a vessel has been so damaged by 
perils insured against as to give rise to a constructive total loss, 
the question has arisen whether the assured is entitled to add 
to the cost of the repairs the value of the damaged vessel, 
or rather of the wreck, for breaking up purposes (t). The 
effect of a recent decision of the House of Lords (n), over- 
ruling a decision of the Court of Appeal (??), is that, as the law stood 
immediately botoio the Act {iv) was passed, the assured was entitled 
to make this addition, bcicause the true tost was whether a prudent 
uninsured owner would not rather sell the damaged ship than 
repair her. 


(r) See especial!)' Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (i.), 
(ii.), and p. 4S1, aute. 

(a) Such dicta aio to be found in Doi/U v. DaUas (IS:51), 1 Mood. & R. •!«, aud 
other cajsca. On the other hand, see tho direction of Mcik, C.J., m tViilhpt v, 
Nairrie (1847), 4 0. B .'H {, and the direction of Kenneuy, J , in Xarth Atlantic 
Steams/np (h. v. Burr (1904), 9 Coin Cas. 1(U, and in Afjenorta Steamship Co. 
V. Merchants' Mar me hi'iiiranre Co. (liHKi), 8 Com. Cas. 212. If Iho repair of tho 
damage eausocl by p« ril of tho seas makes it necessary also to repair the decayed 
parts of tho vessel, no deduction is to bo made from the cost of the first-unnicd 
repair-s on the giound Lliat tho domyed parts are also made good (T'A/Wi/.ia v. 
Nairne, supra, whore tho judarnent in tho American case of Hydey. Louisiana 
State 1 iimraiice Co (1824), 2 Martin (I^.S ), 410, w.is approved). 

(t) All the authorities bearing upon this subject are collected in the two 
following cases, it was decided in Amjel v. Merchants’ Martnt Insurance 
Co., [luba] 1 K. B. 811, C. A., that the value of the wreck was not to bo 
taken into account; but this case was overruled in tho House of JiOrd.s in 
Macbeth <& Co., Ltd. y. Maritime Insurance Co., Ltd., [1908] 4. C. 114. The 
principle is stated by Lord Lohebvun, L.C., at pp. 147, 148 [ibid.), os 
follows: “This question admits of ready answer as soon as it is ascer- 
tained what is the true test by which a court is to be guided. Really 
the choice lies between two. One is that a ship has become a constructive 
total loss if tho cost of repairing her would exceed her value when repnirod. 
The other is that she has become so when a prudent uninsured owner would 
not repair her having regard to all tho circumstances. ... If this were 
an open question, there secui.s to mo giound for arguing that tho* former 
is tho sound viow. But I think this is not really an open /question, ni itwilh- 
standing the recent decision in Auyel’s Case. . . . When once the test of what 
a prudont uninsured owner would do, whether he would sell tho ship whoie she 
lies or repair her, is admitted, it follows that the value of the ship where she 13*. s 
must enter into the calculation. And this test has boon laid down repeatedly 
by many high authorities over a long period of time. I think it was too late to 
disturb it in 1903.” See also Wild Rose Steamship Co. y. Jupe (lf)03), 19 
T. L. £. 289. 


(u) I.e., in Macbeih A Co., Ltd. y. Maritime Instmince Co., Ltd., supra; see 
note (<), supra. 

fw) Afigel V. Merchants’ Marine Insurance Go., supra ; see note ^<), supra. 

{to) Muine Insurance Aot, 1900 (6 Edw. 7, o. 41), which came into oporatioa 
on Ist January, 1907. 
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It is now enacted (x) that there is a constructive total loss in case 
of damage to a ship, where she is so damaged that the cost of 
repairing the damage would exceed her value when repaired, and 
express provision is made as to what deductions are and what are 
not to bo made in estimating the cost of such repairs'. This pro- 
vision is precise and definite, and was enacted before the decision 
of the Court of Appeal (y) had been overruled. It is submitted, 
therefore, that, according to the canon of construction to be applied 
to a consolidating statute (a), the value of the wreck, in a case 
governed by the Act (6), ought not to be taken into account, or in 
other words that the test whether' a prudent uninsured owner would 
rather sell than repair has ceased to be applicable (c). 

957 . In estimating the cost of repairs no deduction is to be 
made in respect of general average contributions to those repairs 
payable by other interepts, for such contributions, like contributions 
h'om tortfeasors, do not directly alTcct the amount of actual 
damage (d). 

(iii.) Elemenit of lie‘i>(xired KaZiif. 

958 . As to the value of the ship, no regard is to be had, unless 
the policy contains some express provision to the contrary, to the 
sum at which the ship may be valued in the policy. Thus, if the 
cost of repairs would be iB10,500 and the marketable value of the 
ship when repaired would only be jC 9,000, there is a constructive 
total loss although the ship may be valued in the policy at 
X20,000 <«). 

959 . Generally the value of the ship with which the cost of 
the repairs is to be compared is her selling price, but in the case 
of a peculiar and exceptional vessel built for her owners with a 
view to a particular trade, it is evident the market price would not 
aflbrd a true measure of her value, and it is therefore necessary 
to ascertain what value the repaired vessel would bo to her 
owners (/). The market value of a vessel depends upon her general 

fa-) Marino Insurance Act, 1906 (6 Edvr. 7, c 41), s. 60 (2) (ii.). 

(j/) Soo note («), p. 483, ante. 

(ill See p. 335, ante. 

h) Marine Insurance Act, 1906 (6 Edw. 7, c 11). 

(cj See Arnould on Maiiue Insurance, s. 1124. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c, 41), s. 60 (2) (li.) ; see j>p. 481 rt 
ante; Kemp v. Hal May L. K. 1 Q. B. 520, Ex. Oh. ; Uzielh y. Boston 

Afariue Insurance Co. (1884), 15 Q. B. P. 11, 0. A. Ou the other hand, account 
is to hV> taken of the expense of future salvage operations and any future 
genei'al average contributions to which the ship would be liable if repaired 
(Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (ii ) ). 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41) s. 27 (4); Founy v. Tnriny 
(1841), 2 Man. & G. 593, Ex. Oh. ; Irving v. Mnnntng (1847), 1 H. L. Cas. 287. 
Policies now sometiiuos contain the clause that the insured value shall be taken 
as the repaired value in ascertaining whether the vessel is a constructive total 
loss, and the policies of many insurance clubs have a clause baixing claims for 
constructive total loss unless the estimated cost of the repairs is equal to 80 per 
cent, of the value declared ou the policy, although the cost of repairs may be 
greater than the value of the ship when lepaii’ed. See Forwood v. North Wales 
Insurance Co. (1880), 9 Q. B. P. 732, C. A . ; North Atlantic Steamship Co. v. 
Burr (1904), 9 Com. Cas. 164. 

(/) Seo the judgment of Wood, V.-O., in African Steam Ship Co, v. Swanxy 
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capacity to earn freight, and the better opinion seems to be that in 
estimating her repaired value for the purpose of a constructive total 
loss, the fact that she was at the time of the loss under a peculiarly 
profitable charter should not be taken into account (g). 


(iv.) Constructive Total Lose of Goods. 

960 . As to the constructive total loss of goods, it is clear that 
if it be practicable to carry to the port of destination any part, 
however small, of the insured cargo, there is no constructive total 
loss Qi ) ; it is equally clear, on the other hand, that any expenses 
which have to be incurred to enable the goods to be so carried must 
be taken into account (i) — for instance, not only the cost of 
unshipping the cargo, drving, warehousing and re-shipping, but 
also the amount of the salvage which may have to be paid in respect 
of the cargo saved {j). 

961 . As regards the cost of sending the cargo or any part of it 
on, it was decided, before the passing of the Act (A:), that it was 
only the increased cost of sending it on at a higher than the originaf 
rate of freight which could be taken into consideration (Z). The 
correctness of this decision was, however, impugned by eminent 
average adjusters, who strongly contended that the whole of the 
original freight, or, if the goods had to be forwarded by another 
ship, the whole of the freight paid to the latter ship, must be taken 
into consideration (w). 

Considering the doubts entertained as to the above-mentioned 

(18,36), 2 K. A J. 660,664; The froTiv^a^ier (18,39), Sw, 441; The flnrmonides, 
(1906] P. 1; (hanKjer v. Mailtn (1862), 2 B. A S. 4,36; affirmed (1866), 4 
15 A S. 9, I-lx. Gh. 

(f/) See Ainoiilcl on Marino Insurance, a. 1125. On tbo other h:uul, n/'c'onnt 
is to bo taken of tho expense of future salvage oporntions, and uuy future 
gonoral average contributions to which the ahij» would ho liiihlo if rep iirod 
(Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (ii.) ) ; sf'o p. 481, ante. 

(/.) Rosrtto V. Gurney (1851), 11 G. 13. 176, 182, 190. As to what constitutes a 
constructive total loss of goods, <500 hfarino Insuranco Act, 1906 (6 Edw. 7, 
li. 41), 8. 60 (2) (i.), (ill.); SCO p. 481, ante. If a sale of tho cargo bo not other- 
wise justitiiiblo it will not be rendered so by being made under a decree of a 
VICO ndmir.ilty court or any other similar court abroad {Reid v. Darhif (1808), 
10 East, U3 ; “ Seyredo*^ otherwise “ liUza Cornish ” (1853), 1 Ecc. A Ad. 6f;, 
j>er Dr. Lushing l ow). 

(») Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (1), (2) (iii.) ; seo 
pp. 472, 481, ante. 

(./) But where the master hypothecates the ship and cargo to pay expenses 
for repairing the ship, the debt and costs paid to the holder of the bottomry 
bond axe not to be taken into consideration in estimating the extent, whether 
total or partial, of the loss, inasmuch as the underwriter does not insure in 
respect of a loss by hypothecation {Hoaetto r. Gurney, supra; and seup. 468, 
ante). * 

(k) Marine Insurance Act, 1906 (6 Edw. 7, c. 411, which came into operation 
on Ist Jennaxy, 1907. 

(l) See the two leading cases, Rosetto v. Gurney, supra ; Farnworth v. Hyde 
(1866), L. E. 2 0. P. 204, Ex. Ch. 

(m) In Arnould on Marine Insuxanco, ss. 1152 — 1169, the arguments on both 
sides are fully discussed, but the only question now material is whether the 
Marine Insurance Act, 1906 (6 Edw. 7, c. 41), has done away with tho rule of 
law which must undoubtedly be taken to have existed before the statute came 
into force. 
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decision and the explicit language of the Act (n), it is submitted 
that the latter (?i) has the effect of overruling that decision, in 
other words, that according to the principle of construction applicable 
te a consolidating statute (o), the “ cost of forwarding the goods’* 
to their destination cannot be held to mean merely the excess, if 
any, of the substituted freight over the original freight. 

(v.) CcnBtriuiiic Total Loaa of Freight. 

962- In applying the definition of constructive total Ios8(p) to 
freight the points which have already been noticed must be borne 
in mind. First, that there is no total loss of freight merely because 
the expenses of repairing the ship so as to enable her to carry the 
entire cargo would exceed the value of the freight {q ) ; and secondly, 
that notice of abandonment is unnecessary where, at the time the 
assured received information of the loss, there would bo no possibility 
of benefit to the insurer if notice were given to him (?•)• This latter 
rule has generally the effect of rendering notice of abandonment of 
freight unnecessary, because in almost all cases the insurer would 
derive no benefit from notice being given to him. Thus no decided 
case is to be found in which the assuied lias lost his right to recover 
for a total loss of freight by reason of his not having given notice of 
abandonment (jj). 


SuB-fc^XOT. 3 . — Noiueof JlandvnrnerU. 

(i.) Form of Notice. 

963. The notice of abandonment may be given in writing, or 
by word of mouth, or partly in writing and partly by word of 
mouth, and may be given in any terms which indicate the inten- 
tion of the assured to abaildon his insured interest in the subject- 
matter insured unconditionally to the insurer (i). 

In order that the abandonment to the underwriter may bo valid, 
it must be unconditional and must also extend, unless the contract 
of insurance be severable, to the whole of the interest of the 
assured in the property at risk at the time of the disaster so far as 
such interest is covered by the policy. But the policy may h'l so 

(n) Marine Jnsuranf’O Act, 1906 (G Edw. 7, c. 41), 8. CO (2) (iii.); see p. 481, 
ante. 

To) See p. 3t3d, ante. 

Ip) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 60 (1) ; see pp. 472, 481, 
ante. 

(9) fSee p. 478, ante, and note (6) ihvL 

(r) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (7). 

(«) See the judgments in Jianlin v. Fotter fl873), L. E. 6 H. L. 83, and the 
judgment of Brett, J.,at p. 99, thid., M^heie tne judge indicated some cases of 
constructive total loss of freight in whicli in his oj inion notice of abandonment 
ought to bo given. 

(<) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (2). See Ourrie & Co. 
v. Bombay Native Insurance Co. (1869), L. E. 3 P. 0. 72, in which the Judicial 
Committee disapproved of the judgment of Lord Ellenbobouoh, O.J., in 
Parmeter v. TodAwnier (1808), 1 Camp. 641. See Thelluaon v. Fletcher (1^93), 
1 Esp. 73 ; King v. Wamer (1864), 3 H. & N. 209, Ex. Oh. The question, 
however, will always be whether &e conditions of the Marine Insurance Act, 
1906 (G Edw. 7, c. 41^. s. 62 (2), are fulfilled in any particular case, and this is a 
question of construction in wmoh decided cases are of little use. 
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framed as to comprise several insurances; for instance, d£l,000may 
be insured on sugars and £500 on wheat in the same policy, or the 
sufiars may be valued in the policy at £1,000 and the wheat at 
£500 ; in such cases each interest may be separately abandoned {a)» 

(ii.) 2’ime when Notice must he Oiven. 

964. Notice of abandonment must be given with reasonable 
diligence after the receipt of reliable information of the loss, but 
where the information is of a doubtful character the assured is 
entitled to a reasonable time to make inquiry (5). 

If the assured receives intelligence of a loss, such as capture or 
arrest which is primd facie a constructive total loss, the assured 
must give notice of abandonment immediately on receipt of the 
intelligence (c). But if the information be in itself doubtful, or if 
it leave it uncertain whelhcr the loss or damage constitutes a primd 
facie constructive total loss, he may wait in order to verify the 
intelligence or to ascertain the real extent of the loss (d). 

965 . If the assured after receiving notice of a disaster which may 
give rise to a constiuctive total loss iirosecntes the adventure, he 
cannot afterwards, when he has ascertained that the damage was 
Buch as would have entitled him to treat the loss as constructively 
total, give notice of abandonment. Thus, where the owners of a 
bhip which was sea-damaged in a foreign port have elected to 
treat the loss as part'al, they cannot afterwards turn it into a total 
loss by giving notice of abandonment merely because they find 
on the ship’s arrival that she is not worth repairing (e). 

Similaily, if the assured on rece iving information that a disaster 
has occurred which amounts to a constructive total loss orders the 


(rt) M:irt.hall ou Marino Jiisiiiance, 4th rd.,2). 486. Whore a vessel is insured 
with diltorent underwriters, each underwriter who accepts the notice of abandon- 
ment ncquiros un interest in the subject-matter insurod or in its proceeds in 
iho proportion which the amount subhcnbed by him bears to the full value ; 
. 111(1 lOo assured retain.^ a like interest so far as ho is not fully iusuied. See 
Muniio Insurance Act, 1906 (6 iidw. 7, c. 41), s. 81 ; The Comnionirfulth, [1007] 
K 216, 0. A. ; Whitnortk Jirotlurs v. Shejiheid (1884), 12 il. (Ct. of Sess^ 204. 
(6) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (8). 
ifi) Hunt V. fioyal J'J'xchunye Assvrayire (1810), d M. & .S. 47; Kaltenbach v. 
Macheuzte (1878), 3 C. P. B. 467, 480, C A. ; AUwood v. J/oirkell (179.)), 1 Park 
on Marine Insurance, Stli ed., p. 399; AliJrulge v. Ikll (1816), 1 Stark. 498; 
Mnllett v. iiludden (181 1), 13 East, 304; MdMt v. Andreus (18J2), 15 East, 13. 
rtce the judgment of the Privy Council in Currie & Co. v. Bombay Native Tnauram e 
<'o. (1869), L E 3 P. 0. 72, at p. 79 ; Uiulsony. Harrison (1821), 3 Prod. & 
King. 97, 106 

(d) Oerrton v. Royal Exchange Assurance Co. (1816), 6 Taunt. 383, 387. 

(c) Fleming v. Braith (1848), 1 11. L. Cas. 613; Anderson-?. Royal Exchange 
Asmram-e Co. (1805), 7 Easi?, 38; Barker v. Blahea (1808), 0 East, 283. in 
Fleming V. Smith, suwa, the owners of the insured ship heaid from the master 
that she had been obliged to put into ^Mauritius to refit, that extensive repairs 
were necessary, and that he intended to borrow money on bottomry. The 
owners wrote approving of this course. The ship was repaired, and some 
months afterwards ariived in England and was at first taken possession of 
by the agonla of the owiieis. It was then found that the cost of repairs 
would much exceed her market value and the owners abandoned her to the 
underwriters. It was held by the House of Lords that the notice was too 
late. 
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suljjcct-matter insurod to bo sold, he cannot afterwards by virtue of 
giving notice of abandonment recover as for a total loss (/). 

The assured may even lose his right to treat a loss as a 
constructive total loss through the master's unjustifiable delay in 
ascertaining whether or not the loss is total, the assured being 
thereby precluded from giving notice of abandonment to the 
underwriter within a reasonable time(^). 

(iii.) AcrciAanct of Notice. 

966 . The acceptance of a notico of abandonment may be either 
express or implied from the conduct of tlie insurer. The mere 
silence of the insurer after notice is not an acceptance (/»). The 
insurer has no right after receiving notice of abandonment, by 
salving the subject-matter insured, to claim that he has reduced 
the total loss to a partial loss (i). On the contrary, if after receiv- 
ing the notice he docs any act which would only be justified under 
SI right derived from it, he will be estopped fi-oin denying that he 
has accepted the notice ( j). Moreover, such conduct on his part 
may, where no notico of abandonment has been given, preclude bun 
from denying that he has waived his l i /ht to such notico {k). 

967 . Where notice of abandonment is accepted either expressly 
or impliedly the abandonment is irrevocable. The acceptance of 
the notice conclusively admits liability for the loss and the suHiciency 
of the notice(/). 

If the notice of abandonment be not accepted, it is defeasible, 
eitiher by the subsequent restoration of the insured property, or by 
acts showing that the assured has treated the loss as partial and 
not total (m). But whore the notice has been properly given the 
rights of the assured are not prejudiced by a refusal to accept it(70. 

968 . In general the master after notice of abandonment has 
been given acts for the benefit of all concerned in dealing with the 
subject-matter insured, but where it clearly appears that be has 
been acting under the directions or for the benefit of the assured 
exclusively and not for the benefit of the underwriters, the assured 
may thereby forfeit his right to insist on the notice of abandon uient, 
or i)C deemed to have impliedly withdrawn it (o). Ii must, however, 

(/) KaHenhach v. Mackenzie (1878^ 3 C. P. T). 467, 0. A. 

(</) Volter V. Campbell {ISQS), 16 W. R. 401 ; also leferred to in Jiankin v. 
Potter (1873), L. E. 6H. L. 83, 117, 119, 123. 

(//) Afarine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (.3) ; Smith v, Hohert- 
eon (1,814), 2 Bowj 474, H. L. ; Hudson v. Harrison (1821), 3 IBrod. & Bing. 97 ; 
Thellnsim v. Fletpher (1793), 1 Esp. 73. 

ft) Sailing Ship " lilairmore*’ Uo. v. Macredie^ [1898] A. C. 693. 

(y) Provincial Insurance Co. of Canada v. Leduc (1874), L. R. 6 P. 0. 224 ; 
Shepherd v. Henderson (1881), 7 App. Cas. 49 ; .and see title Estoppel, Vol. 
XIIL, p. 397. 

(A') See ACarine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 62 (8), and oases cited 
in note ( ;), sn^a. 

{1) Alarme Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (6); Smith v. 
Robertson, supra. 

(to) As to restoration of insured property, see, however, pp. 479 et seq., ante. 

(n) Alorine Insurance Act, 1906 (6 Edw. 7, c. 41), b. 62 (4). 

(o) Fleming v. Smith (1848), 1 H. Cas. 613 ; compare Shepherd v. Henderson, 
9 upra, 
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be borne in mind tliat under the suing and labouring clause the 
master is, notwithstanding the notice of o-bandoninent, authorised 
to take all necessary steps for the safeguard and proservaiion of the 
subject-matter of the insurance, and further that he may in case of 
necessity sell the property and thereby turn the constructive into 
an actual total loss (p). 

The master until notice of abandonment has been given acts 
p'imd facie as ngent of the assured. Thus if a captured ship be 
repurchased by the master in cases where no notice of abandonment 
is given he acts as agent for the owner, and if lie does so within 
the scope of his implied authority the assured will bo procludod from 
recovering for a tvital loss ((/). 

But where notice of abandonment has been given and accepted, 
or has become effectual, all the acts of the master for the preserva- 
tion of the insured property from the time of tho disaster aro 
deemed to liavo been done on behalf of the underwriters ( 7 -). 

(iv ) I'lfe t nf Valid Ahandonmeuf. 

969. 'Where there is a valid abandonment the insurer is entitled 
to take over the interest of tho assured in whatever may remain of 
the subject-matter insured, and all proprietary rights incidental 
thereto («)• 

Upon tho abandonment of a ship, tho insurer thereof is entitled 
to any freight in course of being earned, and which is earned by 
her subsGciuent to the casualty causing the loss, less the expenses of 
earning it incurred after the casualty ; and, where tho ship is carry- 
ing the owner's goods, tho insurer is entitled to a reasonable 
remuneration for the carriage of them subsequent to the casualty 
causing the 1osh(/!). , 

If the insured ship is abandoned during the voyage, but 
neverthclosa succeeds in completing it so far as to earn h-eight, 
such freight docs not belong either to the shipowner or to tho 
underwriter on freight, but, after deducting the expenses of earning 
it incurred after the casualty, belongs to the underwriter on 
ship (a). The latter, however, is entitled only to tho not freight 

{p) As to the convoi'toion of a constructive into an actual total loss, seo 
p. 470, ante. See Brovm v. Umilh 1 Bow, .*341), 11. L. ; Allen v. Hugrne. 

(1823), Dan. & LI. 188, 11)0, 11 . (a); Stewart y. Greenock Marine Insurance Co. 
(1S48), 2 n. L. Cas. 159. 

(q) Masters v. Schoolhred (1794), 1 Esp. 237; }VUson v. Fenrster (1S15), C 
Taunt. 25. 

(r) See the American cases cited in Arnould on Marine Insurance, b.s^ 1211), 
1220 . 

{a) Murine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 6'3 fl). 

(f) 1 htd.j B. 63 (2). The insurer of n ship is not entitled under thii^ clause 
to freight for the carriage cf the goods to tho place of tho casualty {Miller v. 
Wood/all (1857), 8 E. & B. 493) ; see note (a), infra, 

(a) Case v. Davtdson (1810), 5 M. S. 71); affirmed, sul nom. Davidson y. Case 
(1820), 2 Brod. & Bing 379, Ex. Oh. ; Stewart v. Greenock Marine fnnuraiwe 
Co., supra; Sea Insurance Go. y. Hadden (1834), 13 Q. B. D. 706, 7 11, 
0. A. ; The Red Sea, [1896] P. 20, 24, 0. A. But undorwritei-s on freight 
may ^ entitled to receive from the shipowner pro raid freight paid to liim for 
carriage of the goods to the place of the casualty {London Assurance Corporation 
y. WtuiaTns (1892), 0 T. L. B. 96, affirmed, without comment (1893), 9 T. L. B. 
267, 0. A.) 
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earned by the insured ship, and not to that which may be 
earned by a subsequent s}iip(i). Nor is he entitled to receive 
freight paid in advance by a charterer, inasmuch as the shipowner 
is entitled to such freight whether the voyage be subsequently com- 
pleted or not. Similarl}^ he is not entitled to the excess of the 
bill of lading freight over the chartered freight, inasmuch as such 
excess belongs to the charterer and not to the shipowner; moreover, 
from the charterparty freight receivable by the underwriters there 
must be deducted the freight’s propoition of general average and 
particular charges, but not expenses incuri cd in respect of freight 
earned on the voyage prior to tlie abandonment (c). 

970 . When once a valid notice of abandonment has been given, 
the assured cease to be owners and are released from all liability 
attaching to ownership which may have accrued since the loss(d). 

On the other hand, if the underwriter on abandonment to him 
takes over the interest of the assured in the insured ship, he must 
bear all the liabilities to whicli the owner would have been subject 
except such as accrued before the casualty took place and did not 
arise from perils insured against ( c). 

From the language of tbo Act (/) it nny be argued thai, although 
there is a valid notice of abandonment, the underwriter, unless, at 
any rate, he actually accepts the notice, is not bound to take over 
the abandoned property, and may refuse to do so and thereby 
free bimseli from ail liability ; but the point has not yet been 
decided, and is one of doubt and dilHculty {g). 

971 . Upon abandonment each of the insurers, if the assured is 
fully insuied, is entitled to share in the ju’oeecds of the salvage 
accoiding to the proportion which the amount underwritten by him 
bears to the W’hole value of the thing insured, and this without 
regard to the date of the different subscriptions or the priority of 
the policies if more than one. Moreover, if the assured he not fully 
insured, he is entitled to share in such proceeds in the pi oportion to 
which he is uninsured (/t). 

Sect. 16 . — Suhrogation. 

972 . Marine insurance being a contract of indemnity, it foJiow’S 
that the so-called principle oi subrogation applies to it. According 

(4) Eickie V. Jfodwanachi (1859), 28 L. J. (ex.) 273. 

(c) The Red Sea, [1896] P. 20, 0. A. 

\d) Rdrradough v. Brown (1896), 1 Com. Cas. 262, 329, 0. A.; (1897), 2 Com. 
Caa. 249, H. L. ; S. [1897] A. C. 616; ^rrow Shipping Vo. v. Tyne Improve- 
went CommiBsiondrs, The “ Cryaial,*’ [189-1] A. C. 608. 

(«) Sharp V. Gladdone (1806), 7 East, 24; Barclay v. Stirling (1816), 6 M. & S. 
6 ; Sea Insurance Co. v. nadden (1884), 13 Q. B. J). 706, C. A. As to whether 
the underwriter on goods to whom they are duly abandoned takes them subject 
to the shipowner’s claim for fi eight, see Batllie v. Moudiyltani (1786), 1 Park on 
Maiine Insurance, 8th ed., p. 116, and the American cases cited in Arnould on 
Marme Insuiance, s. 1211, and compare them with Phillips, Law of Insurance, 
6th ed., B. 1211. 

(/ ) Maiine Insurance Act, 1906 (6 Eelw. 7, c. 41), s. 63 (1) ; see p. 489, anU. 

[(/) See Stewart \. Greenock Insurance Co. (1848), 2 IJ. L. Cas. 183, y>er Lord 
Cottenham; and Phillips, Law of Insurance, 6th ed , ks. 1726, 1727. 

(4) See The Commonwealth, [1907] P. 216, G. A. As to the salvage arising 
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to this principle the insurer who has agreed to indemnify the 
assured will, on making good the loss, be entitled to succeed to all 
the ways and means by which the latter might have protected 
himself against, or reimbursed himself for, the loss (i). 

Therefore, when a loss happens, anything which reduces or 
diminishes that loss, reduces or diminishes the amount the insurer 
is bound to pay ; and if the insurer has already paid the full loss, 
then if anything which diminishes the loss afterwards comes into 
the hands of the assured, the insurer is equitably entitled to be 
recouped to the extent of the benefit so received (;). 

The principle of subrogation may be illustrated as follows: If 
two ships A. and B. come into collision, and the collision is due to 
the negligence of those in charge of B., the owner of A., who has 
insured her, can recover the amount of his loss from the owner of 
B., and the latter cannot resist the claim on the ground that the 
owner of A. was entitled to recover or even had already recovered 
from his underwriters. If he has recovered his loss from the owner 
of B., ho will be compelled to account to the underwriters for the 
money he has so received, and his claim a^-ainst them will be pro 
tanfo reduced or, if he has recovered a complete indemnity, extin-* 
guihbed (/c). The owner of A. may, how^ever, in the first instance 
recover his loss from the underwriters, and in such case they will be 
subrogated to his right to recover tho loss from the owner of B.(/). 

As between the ’uiderwriter and the assured, the underwriter 
is entitle<l to the advantage of every right of the assured, whether 
such right consists in contract, fulfilled or unfulfilled, or in remedy 
for tort capable of being insisted on or already insisted on, or in 
any other right, whether by way of condition or otherwise, legal or 
equitable, which can be or has been exercised or has accrued, and 


from a sum received from a tortfeasor, who caused the loss, see also Duub Brown 
A Co. V. Binning (1906), 11 Coin. Cas. 190, and The Welsh (hrl (1906), 22 
T. I-. B. 475 (where tho owners of the insured ship being under-inRured and 
thoiofore their own insurers to a certain amount were hold entitled to share 
pr('[)ortionately tho moneys rocoveied by them against the tortfeasor who hud 
occasioned the loss) There may, of coui-so, be lions on the salvage which take 
piecedence of the right of the underwriter, such, for instance, as theyus ad rem. 
acquired by the holder of a bottomry bond {Stephens v. Broomfield, The “ Great 
Tacijic*' (1869), L. B. 2 P. 0. 516); and see title Shipping and Navigation. 
As to the general re'^ult of the assured not l>eing fully ap'-ured, soo p. 4(56, ante. 

(t) Simpson V. Thomson (1877), 3 App. Cas. 279, per Loid Cairns, L.C., at 
p. 284. Seo also titles Equity, Vol. XJIL, p. 149; Guabantke, Vol. XV., 
p. 509. 

{j) Seo Bnrnand v Itodocanarhi (1882), 7 App. Cas. 333, LoidBLACIciiURN, 
at p. 339 ; see also Darrell v. TihhitU (1880), 6 Q. B. D. 660, C. A., and the 
iudgments in Casfcllain v. Preston (1883), 11 Q. B. D. 380, 0. A. (where the 
principle of subrogation is el-jborately explained), 

(A;) Although ho is bound to account to tho underwriters for the money 
lOcGived, he does not hold it as trustee for the latter {Steams v. Village Main 
Reef Gold Mining Co. (1905), 10 Com. Cas. 89, 0. A., applying the principle of 
Randal v. Cochran (1748), 1 Ves. Sen. 98). 

{1) For another striking illustration of the proposition that the underwriter 
is subrogated to the rights of the assured as regards his remedy for tort, see 
Assiewrazioni Generali de Trieste v. Empress Assurance Corporation, Ltd., [1907] 
2 K. 814 ; see also The ContTnonwealth, [1907] F. 216, 0. A. ; Tha Width Girl, 
iupra; Th$ Charlotte, ri9081 P. 206, 0. A. 
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whether such right could or could not he enforced by the insurer in 
the name of the assured, by the exercise or acquiring of which right 
or condition the loss against which the assured is insured can be 
or has been diminished (m). 

It follows also from the principle of subrogation that if the assured 
should renounce any of his rights and remedies against third parties 
to which, but for such ^''enunciation, the insurers would have been 
subrogated, the assured will have to answer to the insurers for the 
full value of the rights so renounced. In short the insurer, on 
payment of the loss, is entitled to the advantage of every right of 
the assured, whether such right consists in contract or in remedy 
for tort, or to anything he has received or is entitled to receive in 
diminution of the loss (a). 

973. The rights given by subrogation' must be distinguished 
from those resulting from abandonment in a case of total loss. 
The insurers, by virtue of the abandonment, become entitled to the 
property in the thing insured and to all rights incident to such 
property ; whereas, by subrogation, they become entitled to rights 
and remedies which may not depend upon the ownership of the 
thing insured. Thus, where the owners of an insured ship have 
been paid as for a total loss, the proper y in what remains of the 
ship, and all rights incident to the property, are transferred to the 
underwriters as from the time of the disaster in respect of which 
the total loss is paid. For instance, the right to receive payment of 
freight accruing due, but not earned, at the time of the disaster, is 
one of those rights incident to the property in the ship, and it 
therefore passes to the underwriters on abandonment. Jiut the 
right of tlio assured to recover damages from a third person is not 
ono of those rights which aije incidental to the property in the ship. 
It passes therefrom to the underwriters in case of payment for a 
total loss, only on the principle of subrogation ; and it is on this 
principle that it passes likewise to the underwriters who have 
satisfied a claim for a partial loss (o). 


(w) Castellain v. Freston (1883), 11 Q. B. D. 380, C. A., Bketi, L.J., at 
p. 388 

(n) JVfst of England Fire Jnsurance Co. v. Jiaacs, [1897] 1 ci. B. 268, U. A. 
The assured may give the third party a release subject to ^e iusurer’s rights of 
Eubrogatioii ; but a release given to a third party by one who has already lo 
the knowledge of the third party received payment from his insurers will be 
deemed to be in fraud of the insurer’s rights and consequently void. It was 
decided in King v. Victoria Insurance Co., [1896] A. 0. 250, F. 0., that pay- 
ment hohestly made by insurers in satisfaction of a claim by the assured 
entitles* the insuroTs to the remedies available to the assured, although the 
payment was not Within the terms of the policy. 

(o) Htm^on v. Thomson (1877), 3 App. Cas. 279, per Lord Blaokbtjbn, at 
p. 292 ; North of England Insurance Association jr. Armstrong (1870), L. R. 
5 Q. B. 244, is a case which has been much commented on, Irath in Arnould 
on Marine Insurance, s. 1228, and by Lord Blacebxtkn and Lord Selbohne in 
Burnand v. Itodocanachi (1882), 7 App. Cas. 333. In that case the ship was 
sunk in a collision and became an absolute total loss, so that there was nothing 
to abandon. The case was, therefore, ono of subrogation and not of abandonment. 
The decision itself presents no difficulty, but there are certain older dicta in the 
j •id^'monts which seem to assume that by virtue of subrogation it might be 

f ossible for the insurer to recover more than the amount of the loss he has paid, 
t is submitted that, if this be the meaning of such dicta, they are erroneousi 
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974 . The principle of subrogation is, however, in its application, 
limited or qualified by the following conditions : — 

(1) The underwriter is entitled only to those remedies, rights, or 
other advantages which are available to the assured himself. Thus, 
if two ships A. and B. are the property of the same owner, and A. 
is sunk by the negligence of those in charge of B., the underwriters 
on A., having paid as for a total loss, have, no claim upon the owner 
of A., inasmuch as the owner could not be answerable in damages 
to himself (p). 

(2) The underwriter is subrogated to no rights but those possessed 
by the assured in respect of the thing to which the contract of 
insurance relates. Thus, where a vessel is damaged by collision, 
and her owners recover from those by whose negligence it was 
caused damages in respect of matters which are not covered by a 
policy on the ship, e.g.^ demurrage or freight, the underwriters 
cannot, on paying for a total loss, claim from the assured the 
amount of those damages (q). 

(3) It is only on payment of the whole of the loss sustained by 
the assured, whether total or partial, that the insurer is entitled to 
be subrogated to his rights of action, so that if the amount insured 
is less than the amount of such loss, the insurers, though they have 
paid the amount insured, will not be subrogated to those rights. 
Therefore the assured remains dominns litis in an action brought 
by him against the person primarily liable, and will be entitled to 
compromise tlie action without the assent of the insurers, provided 
always he acts ho7id fide^ without anj*^ intention to sacrifice their 
interests (r). 

(4) The advantages to which the insurers by subrogation succeed 
include any payment made in diminution of the loss in resi)ect of 
which the insurers arc liable, and are not confined to those which 
the assured has a right to demand ; but they do not include benefits 
in the nature of a voluntary gift which he may have received from 
a third party, if those benefits were intended to be received by him 
for his own use alone and not to accrue to the underwriter (s). 


Sbot. 1C. 
Snbrogar 
tion. 

ConditioDB 
limitiug the 
principle of 
subrogation. 


and are inconsistent with tho essential principle of siibro^tion as well as with 
the judgment in Sea Insurance Co. v. Hadden (1884), 13 Q. n. D. Y06, 0. A. ; see 
also TheC&mmonwealth, [1907] P. 216, C. A. ; The Welsh Girl (1906), 22 T. L. R. 
476. 

(p) Simpson V. Thomson (1877), 3 App. Cas. 219, ptr Lord Caibns, L,0., at 
p. 284, per Lord Penzance, at p. 288. 

[ 2 ) Sea Insurance Co. v. Hadden, eujra, see per Lindley, L.J., at p. 718. 
Waere a vess is partially damaged by a collision the underwriter is 
entitled to deduct from the cost of repairs one-thiid new for old (see p. 467, 
ante), whereas the tortfeasor has no right to make any such deduction. The 
practice in suoli a case is to divide the amount recovered from thu wrong-doer 
rateably between the owners and the insurers; thus the owner rotams idl 
damage^: awarded to him* in respect of demurrage, and also tho money paid in 
respect of the thirds, tho underwriter retaining such jiortion of the damages as 
are attributeble to the two-thirds which he has paid. 

(r) Commercial Union Assurance Co. v. Ltsier (1874), 9 Ch. App. 483. This 
was a case of a lire policy, but the principle of the decision applies equally to 
marine insuiauce. Of course the msurer will be ultimately entitled to secure 
any sum which the assured may altogether have received in exems of the 
amount of bis loss. 

(a) liurmnd. y. Bodowmchi (1889), 7 App. Oas. 333, explained la Bieams v. 
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Beot. 16 . (5) The application of the principle of subrogation may be 

Snbroga- excluded by the terms of the policy of insurance or by any usage of 
tion. trade to which it is subject (e). 

Where the 975. It often occurs that the same property is insured by persoDB 
sameproperfy who have different interests in it. For example, the owner, the 
personT * common carrier or other bailee of goods, the mortgagor and mort- 
having giigCG* insure the same property with different insurers, and in 

iiflFcicnt Buch cases somewhat difficult questions arise between the various 

mtciests in it. ingm-Qi-a to their respective rights and liabilities between tbem- 
selvcs. The answer to such questions is to be found by the correct 
a))plicatioii of the two principles of subrogation and contribution. 
The cases in which one or the other of those two principles are to be 
applied has been judicially explained in the following manner (u). 

If a third party (a bailee of the goods, or, indeed, any other 
person) is liable in contract or tort for the loss of the goods or for 
damage to them, the company (or other person) which has insured 
the owner is subrogated to his rights against the third party, and 
it follows that the company (or other person) with which that third 
party may have insured will be ultimately liable for the loss, and 
cannot recover any contribution from the other companies. 

Where different persons insure the sam j property in respect of 
their different rights, they may bo divided into two classes. It may 
bo that the interest of the two between them makes up the whole 
property, as in the case of a bailor and bailee, mortgagor and 
mortgagee. Then if each insures, although they may use words 
apparently insuring the whole property, yet they would recover 
from their respective insurance companies the value of their own 
interests, and, of course, those values added together would make 
up the value of the whole property. TJiereforo it would not be a 
case either of subrogation or 'contribution, because the loss would 
be divided between the two companies in proportion to the interests 
which the respective persons assured had in the property. But 
then there may be cases where, although two different persons 
insure in respect of different rights, each of them can recover the 
whole, as in the case of a mortgagor and mortgagee. Wherever 
that is the case it will necessarily follow that one of these two hus 
a remedy over against the other, because the same property cannot 
in value belong at the same '"ime to two different persons, and, 
therefore, it must be that if both recover the full value of the 
property from their respective insurers, the company which has 
insured the person who has the remedy over is subrogated to that 
remedy. , 

976. The Act'(.r) contains certain provisions relating to 

Village Main Reef Gold Mmvng Co. fl906). 10 Com. Cal. 80, 0. A., in a mannor 
iiioonsistent witli the explanation of BiiHiT, L. J., in CasieLlatn v. Preston (1883), 
11 Q. B. D. 380, C. A , at p. 391. 

f<) TaU V. (188.0), 16 Q. B. D. 368, 0. A. 

(«) North British and Mei'cantile Insurance Co. v. London^ Liverpool and Globe 
Invaance Co. (1877), 5 Ch. D. 669, 0. A., per Mellish, L.J., at p. 583. This 
wan tho case of a fire policy, hut the principles laid down in the judgment apply 
equally to marine insurance. As to fire insurance, see pp. 510 d eeg., poet. 

(x) Marine IngorSnoe Act,' 1906 (6 Edw. 7, o. 41), e. 79. 
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subrogation, which are sot out below (a). It is submitted that 
though the language used is, perhaps, not perfectly precise, those 
provisions are consistent with, and do not in any way alter, the 
previously existing law on the subject, as above set forth in this 
section (b). 

Shot. 17. — Recovery of Losses by Assured. 

Suu-Sect. 1. — Settlement of Lowes. 

977. When a claim arises under a policy, the assured’s broker, 
having ascertained the percentage of the loss, according to the 
usual practice, indorses the percentage on the policy with tlie word 
“settled” prefixed, and calls upon the underwriter to initial the 
indorsement. When the indorsement is initialled, the claim is 
said to be “ settled ” or the policy “ adjusted.” This settlement or 
adjustment amounts to an acknowledgment by the underwriter of 
his liability and an implied promise by him to pay the indorsed 
percentage, but it is only an accord without satisfaction, and the 
only consideration is the underwriter’s liability for the loss. It 
follows, therefore, from the ordinary principles of the common law 
that the underwriter is not precluded from disx^uting his liability 
and showing there is no consideration for the implied promise, 
even though at the time of adjustment he bad full means of 
knowledge (c). 

978. If, however, after adjustment the underwriter pays the loss, 
he cannot recover it back unless it was paid under a mistake of fact(^/). 

Moreover, where the loss is total at the time of adjustment and 
is paid by the underwriter under no mistake of fact, the money 
cannot be recovered back by him on the ground that tlie constructive 
total loss has subsequently been adeopied (e). 

(a) Marino Insurance Act, 190G (6 Edw. 7, o. 41), b. 79: — (1) Wlicio the 
in-juior pays for a total loss, either of the whole, or in tlie case of goods of any 
apportionable part, of the sub joct-inuttcr insured, he thoioupou becomes entitled 
to take over the interest of the assured iu whatever may roinairi of the siibject- 
r.ntter so paid for, uud he is thereby subiogatcd to all tlio ii^-hts and remedies of 
the assured in aud in respect of that subjoct-matter us from the time of the 
casualty causing the loss. 

(2) Subject to the foregoing provisions, where the insurer pays for a purtial 
loss, he acquires no title to the subjoot-maitor insured, or such part of it as may 
remain, but he is thereupon subrogated to all rights and remedies of the 
assured in and in respect of the subject-matter insured .as from the time of the 
casualty causing the loss, iu so far as the assured has boon iiidomuiliod, 
according to this Act, by such payment for the loss. 

(b) See p. 490, ante, and the text, eupra. 

(f) See Lord Campdell’s note to Shepherd v. Chewier (ISOS), 1 Climp. 273, 
276; Steel v. Lacif (ISIO), 3 Taunt. 285; Hajmr y. Hall (!813), 4 Taunt. 725; 
Luckie v. Buahby\l6o‘d), 13 0. 13. 864 ; and eee Kelly v. Solun (1841) 9 M. & \V. 
64, and title Conthaot, Vpl. VII., pp. 441, 442. 

(d) Btlbie y. LarrOey (1802), 2 East, 469; Catlavdl {Duke) v. Colbne (1836), 
4 Ad. & El. 858, per Patteson, J., at p. 866. See the notes to Marrtot v. 
Hampton (1797), 2 Smith, L. C., 11th ed., 421, 437 — 440. As to the liability to 
a penalty for paying loss on an unstamped policy, see p. 338, ante. As to 
nustake generally, see title Mistake. 

(«) Da Costa v. Firth (1766), 4 IBurr. 1966; and see Blaauwpot y. Da Costa 
(1768), 1 ^en, 130; Brooks y. Mac Donndl (1835), 1 Y. & 0. (ex.) 600; Tunno v. 
Edwards (1810), 12 East, 488 ; Goldemid v. Gtutea (1813), 4 Taunt. 803. As to 
ademption of loss, see p. 479, ante. 
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On the other hand, if after a loss has been paid the underwriter 
discovers that there was fraud or misrepresentation, or concealment 
or any other fact previously unknown to him, which would have 
afforded a good defence to the claim, he can recover the money so 
paid from the assured, or from the broker who has effected the 
liolicy, unless the latter has actually paid over the loss to the 
assured (/), or accounted to him for the amount received under 
circumstances amounting to payment (g). If the broker has merely 
passed the moneys received to the credit of the assured in such 
circumstances that the account remains open, then it can be 
recovered from him, unless he has been induced by the conduct of 
the insurer to alter his legal position (h). It follows also from the 
ordinary principles of the common law that if payments of losses have 
been made under compulsion of legal process, though under a 
mistake of fact, the money so paid cannot be recovered back unless 
there has been such fraud as would enable the insurer to set aside 
the judgment or the process of the court (i). 

Where the underwriter does not resist the claim upon a policy 
which is void for illegality, but pays the loss to the broker of the 
assured, the latter is entitled to recover from the broker the amount 
of the loss, inasmuch as he can prove tint fc the money was paid to 
his use without alleging the illegality of the policy (/c). 

979. After payment of a total loss the underwriter can recover 
the salvage or the proceeds of its sale from the assured (Z), unless ho 
be estopped from doing so, as, for instance, by having at the time 
of flottling the loss paid loss than the whole amount of insurance in 
full of all demands (m). 

Sun-Siior. 2 . — Hcturn of rreminmn, 

(i.) In (Jfneral. 

980. Where the premium, or a proportionate part thereof, is, by 
the Act (/i), declared to bo returnable — 

(a) If already paid, it may be recovered by the assured from the 
insurer ; and 

(/) Buller ▼. Harrison (1777), 2 Oowp. 605. As to raisrepresontut ju 
generally, see title Misiiki’iiesentation and Eiiaiid. 

{g) Holland v. Russell (1863), 4 B. & S. 14, Ex. Ch. As to accounting which 
amounts to payment, see p. 363, ance. See also titles Agency, Vol. 1,, p. 223 ; 
CoNTJiAcr, Vol. VII., p. 479. 

(h) Buller v. Harrison^ supra; explained in Holland v. Bussell (1 801), 1 B. & S. 
424 , 435 ; affirmed (1863), 4 B. & S. 14, Ex. Oh. See also title Agency, Vol. I., 
p. 223. , ' 

(«) See Marriot y. Hampton (1797), 7 Term Eep. 269, and the note s thereto in 
2 Smith, L. 0., lltK ed., p. 421. See also title Oonthaot, Vol. YII., p. 488. 

(^) Tenant y. Elliott (1797), 1 Bos. & P. 3 ; compare Farmer v. Russell (1798), 
1 Bos. & P. 296 ; Bousfleld v. Wilson (1846), 16 L.tJ. (EX.) 44 ; and see title 
Aqenot, Yol. L, p. 187. Ab to the effect of illegality on the right to a return 
of premium, see p. 501, post. 

^) Marine Insurance Act, 1906 (6 Edw. 7, a 41), s. 79; Eouxy. Salvador 
(1836), 3 Bing. (n. 0.) 266, 288, Ex. Oh. 

(m) Brooks v. MacDonnell (1835), 1 Y. &. 0. (EX.) 500. 

(n) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) ^a), (t ] ; see the 
text, infra, and p. 497, post. It is open to question whether the Act m dealing 
with return of premiums did not in some jNirtioulaTB alter the law (see p. 502, 
pott). 
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(b) If unpaid, it may be retained by the assured or his agent (o). 

Where the policy contains a stipulation for the return of the 
premium, or a proportionate part thereof, on the happening of a 
certain event, and that event happens, the premium, or, as the 
case may be, the proportionate part thereof, is thereupon returnable 
to the assured (p). 

Where the consideration for the payment of the premium 
totally fails, and there has been no fraud or illegality on the part 
of tho assured or his agents, the premium is thereupon returnable 
to the assured {q). 

Where the consideration for the payment of the premium is 
apportionable and there is a total failure of any apportioiiiible part 
of the consideration, a proportionate part of the premium is, under 
tho like conditions, thereupon returnable to the assured (r). 

In particular — 

(a) Where the policy is void, or is avoided by the insurer ae 

from the commencement of the risk, the premium iu 
returnable, provided that there has been no fraud or 
illegality on the part of the assured ; but if the risk is not 
apportionable, and has once attached, the premium is not 
returnable (a) : 

(b) Where the subject-matter insured, or part thereof, has never 

been imperilled, tho premium, or, as tho case may bo, a 
proportionate part thereof, is returnable : Provided that 
wlicro the subject-matter has been insured “ lost or not 
lost ” (b) and has arrived in safety at tho time when the 
contract is concluded, the premium is not returnable unless, 
at such time, the insurer knew of the safe arrival (c) ; 

(c) Where the assured lias no insurable interest throughout the 

currency of the risk, the premium is returnable, provided 
that this rule does not apply to a policy effected by way of 
gaming or wagering (d) ; 

{d) Where the assured has a defeasible interest which is 
terminated during the currency of the risk, the premium is 
not returnable (r) ; 

(e) Where the assured has over-insured under an unvalued 

policy, a proportionate part of the premium is returnable (f) ; 

(f) Subject to the foregoing provisions, where the assured has 

over-insured by double insurance (</), a proportionate part 
of the several premiums is returnable : provided that, if 


o) Marine Insurance Act, 1906 (6 ICdw. 7, o. 41), s. 82. 

'«) rbttl., s. 83. 

■y) Ibid., 8. 84 (1) 

‘r Ibid.. 8. 84 (2* 

o 8. 84 (3) (a). 

(ft For the meaning of tho expression “ lost or not lost,’* soe p. 3C7, anfg. 

(c) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), b. 84 (3) (b). Comj^ard 
ibid., B. 6 (1), Sched. L, r. 1, p. 368, ante. 

(d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (c). See further, 
MB to gaming and wagering policies, p. 377, pest. 

e) Marine Insurance Act, 1906 (6 Mw. 7, c. 41), s. 84 (8) (d). 
;>)26W.,8.84(3)(e). 

0) Af to double insurance, see p. 380, ante, and p. 600, poet. 
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Bjeot. 17. 
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the policies are effected at different times, and any earlier 
policy has at any time borne the entire risk, or if a claim 
has been paid on the policy in respect of the full sum 
insured thereb^^ no premium is returnable in respect o! 
that policy, and when the double insurance is effected 
knowingly by the assured no premium is returnable (h). 


Express 
htipiilations 
ap U' ret nrn 
uf preminma, 


Apportion’ 
ment of 
premium. 


(ii.) Express Stipulations as to Return of Premium. 

981. As has been seen above (t), the parties are at liberty to 
stipulate that the happening of any specified event should entitle the 
assured to a return of a certain portion of the premium (k ) ; and the 
policy often contains an express clause to that effect. For instance, 
a clause was frequently inserted in a policy that in case the ship 
sails “with convoy and arrives,” part of the premium should be 
returned (Z). It is now also usual to insert a clause in time policies 
stipulating for the reduction of premium in the event of the vessel 
not being continuously employed during the whole of the insured 
period (w). 

(iii.) Return for Failure of Consideration 
(a) Total Failure 

982. As regards the above-mentioned statutory provisions (?i) 
relating to return of premium on failure of consideration, whore no 
usage is proved to tlie contrary, and no express stipulation to the 
contrary is contained in the policy, an entire premium cannot bo 
oiJportioned unless it can be implied from the contract that the 
parties had distinct risks in contemplation (o). 


h) Miuino Tusuranco Act, 1906 (6 Fdw. 7, c. *11), h. 81 (3) (f). 

t) Seo p. 496, ante. 

'k) See lonides v. Harford ^1859;, 29 Tj. J. (ex.) 36, 

(l) The object and meaning of thid cliiibO is fully explained by Lord 
Max.si'ikld in Sirnond v. liot/UeU (1779), 1 Loug. (k. n.) 268, sit pp. 270, 271 ; 
soo also Aguilar v. Rodgers (1779), 7 Term Bop. 421 ; Horncastle v. JIuwortk 
(1806), Mui4iall on Marino Insuranco, 4th Cil.,p. 539; Kellner y. Le Mes-iner 
(1803), 4 Ea.it, 396; Leeoin v. CormaiL (1812), 4 T.iuut. 483; Datgleish v. Rrooke 
(1812^, 15 Kait, 295; Lunghorny. AUuuU (1812), 4 Taunt 511 ; Meyer v. dreg^on 
(1781), Marshall on Murine Insuranco, 4th od., p. 539; Audlci/ v. /lit/’ (U'l'O), 
2 Bos. & P. 111. 

(m) As to the construction of such a clause, see Hunter v. Wright (1830), 10 
B. & 0. 714. As to the coristructior of a idause providing that if tho vessel weie 
Hold or transferred to a new raanagornont tho policy should bocorao caiiccilod 
and a pro rata return of premium bo mad<*, see Pyman v. Marten (1907), 1.3 
Com. Cus 64, 0. A. As to the construction of a clauso providing for the loturn 
of a portion of the premium on the condition that tho vessel should not be 
employed in certain spociiiod trades or witniii a specihed area, see (Jorsedd 
Steamship Co. y. Forbes (1900), 5 Com. Cas. 413. 

(«) Seo pp. 496, 497, ante. 

\o) Tho following are very special cases in which the premium was held to 
be apportionable where the policy contained a warranty that the ship should 
depart with convoy for tho voyage. They were at any rate decided to a very 
pveut extent upon the evidence of usage: Stevenson y. Snow (1761), 1 Wm, Bl. 
did; Burmon v. B^ood6r*d</e (1781), 2 Doug. (k. b.) 781, 789; Ti/We v. FUicher 
(I777h 2 Cowp. 666 ; Oale v. Machell (1785), Marshall on Marine Insurance, 
^tued., p. 529; Long v. Allan (1785), 4 Doug. (k. b.) 276; better reported sub 
nom. Long v. Allen, Marshall on Marine Insurance, 4th ed., p. 629. See also 
Meyer v. Gregson (1784), 3 Doug. (K. b.) 402; Bothufdl v. Cooke (1797), 1 
Bos. & P. 172. 
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983. It will couduce to clearness if it be assumed in the first 
instance that the policy is a valid and legal policy, reserving for 
subsequent consideration (p) the effect of a policy being void or of 
there being fraud or illegality. In this and the immediately 
following paragraphs, therelore, the validity of the policy and the 
absence of fraud or illegality will throughout be assumed. 

The consideration for the payment of the premium is the risk 
which the underwriter takes upon himself. This consideration 
totally fails where from any cause no risk is incurred by the under- 
writer, as where the subject-matter insured has never been im- 
perilled by reason of the policy not having attached (<?). This may 
happen by reason of a breach of warranty, express or implied, ns, 
for instance, where the ship is at the commencement of the risk 
unsea worthy (r ) ; or it may occur where the ship does not sail on or 
before a certain day, or where the assured at the outset abandons 
the insured adventure (s), or where there is a concealment or mis- 
representation (though not fraudulent) on tlie part of the assured, 
in consequence of 'which the underwriter repudiates the contract (t). 
In like manner the underwriter comes under no risk where 
throughout the currency of the risk the assured has no insurablfr 
interest (a). 

In all t^iese cases the consideration wholly fails, and, therefore, 
according to the ordinary principles of the common law, the 
premium, if it has been paid, can bo recovered by the assured, and 
if it is unpaid it is not recoverable by the underwriter (fc). 

984. On the other hand if, on the true construction of the 
policy, the risk be entire and indivisible, then, if the policy has once 
attached, there is no return of premium. For instance, if the 
insurance is “ at and from,” the premium is not returnable, though 
the ship be lost before sailing on the Voyage (c). Upon the same 


ir)’ 


See p 601 , post. 

q) Manue Insurance Act, 1906 (6 Edw. 7, c. 41), e. 84 (3) (b) (see p. 497, arite)i 
IJenIde v. Boyal Exchange Assurance Co. (1749), 1 Ves, Sen. 317 ; Long v. Allen 
(1786), Marshall on Murine Insurance, 4th ed., p. 5*29 ; Colby v. Hunter (1827), 
[> C. & P. 7. As to attachment of risk, see Marine Insurance Act, 1906 (6 Edv. 
7, c. 41), Sohed. I., Buies for Oonstruotion of Policy, 2 — 4 ; see pp. 384 et seq. 
(r) See p. 422, ante. 

(aj See pp. 396, 419, ante. 

(<j Feise v. Parkinson (1812), 4 Taunt. 640 ; Anderson v. Thornton (1853), 8 
Exch. 425. See North-Eastern 10()A Steamship Insurance A tsoriatton v. ited “ S” 
Steamship Co. (1905), 10 Com. Oas 245; nffirinod (1906), 12 Com. Ctis. 26, C. A. 
(where tne ordinary rule as to return of premium was expressly excluded by 
the rules of the Mutual Aasuranco Association). As to the effect of such 
misrepresentation, see p. 404, ante. * 

(o) But after the assured on ship and freight had completed the voyage and 
earned freight. Lord Eu.ENBOHOUon ruled that he cotild not recover burk the 
premium on the ground that he had no insurable interest by reason of want of 
title to the ship {M’CuUoch yJ R oyal Exchange Assurance Co. (1813), 3 Camp. 406). 

(6) Whore the assured himself abandons the adventure he ought, it seems, to 
give notice to the uuderwnter before he brings his action to recover the premium 
[ralyart v. Leckie {1811), 6 M. & 8. 290; Gatty v. Field (1846), 9 Q. B. 431). 
The premium, as has been already seen (see p. 349,' ante), is not as a rule 
due from the assured, but from the broker, to the underwriter (Marine Insurance 
Act, 1906 (6 Edw. 7, o. 41), s. 53 (1) ). 

(c) Jfoaes V. Pratt (1816), 4 Camp. 297 ; Annen v. JVoodman (1810), 3 Taunt. 
299. As to the meaning of at and from,” see p. 388, ante. 
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principle, since a deviation, as distinguished from a change of the 
voyage, only discharges the underwriter from the time when the 
deviation actually commences (tZ), tho assured is not entitled to a 
return of the premium in cases of deviation (c); and the tormina* 
tion of a defeasible interest does not entitle him to a return of 
premium (/■). 

985. The proviso (gY for the case of an insurance ** lost or not 
lost " is founded upon the consideration that in such a case the 
uiid or writer has taken upon himself the risk of the property being 
lost before the conclusion of the contract (/i). 

986. Where part only of the subject-matter insured is 
imperilled, a proportionate part of tho premium is returnable (i). 
Thus, if a hundred bales of cotton be insured and only fifty bales are 
put on board, a return of half the premium must be made for short 
interest. Similarly if the freight of a full cargo is insured and at 
tho time of the loss a complete cargo is not at risk, there must be 
a proportionate return of premium (?). 


(b) Partial Fatliire of ConBideratton : Over-inaurance. 

987. If the assured has under an unvxlued policy insured to the 
amount of i61,000 and the property at risk is only of the value of 
.ill 50, one-four til of the premium is returnable, because the under- 
writer could never be liable for more than three-fourths of tho 
value of the amount insured (/c). 

Where the assured has over-insured by double insurance, a 
l)roportionate part of the several premiums is returnable {1), subject 
to the statutory provisions already noticed (m). 

Tlio princif)ie on which ,the clauses as to over-insurance and 
double insurance (n) are founded is that if the risk in consideration 
of which the underwriter is paid the premium is not in fact incurred 
by him, or is not incurred to the full extent contemplated, there is 


d) See p. 396, ante. 

e) Hocig v. Horner (1797), 2 Park ou Maxiue Insurance, 8th ed., p. 782 ; Tail v. 
Lein (1811), 14 Eiiet, 481; Tyrie v. Fincher (1777), 2 Cowp 666; Loratne v. 
Thomltnson (1781), 2 Doug. (k. b.' 686; Bermon v. Woodbriche (1781), 2 Doug. 
(K. B.) 781. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), a. 84 (3) (d) (see p. 497, 
ante ) ; Boehm v. Bell (1799), 8 Term Rep. 164. 

Ig) Marine Insuiance Act, X906 (6 Eaw. 7, a 41), s. 84 (3) (b); seep. 497, ante. 
(A) Bradford v. ■ Symondaon (1881), 7 Q, B. D. 466, 0. A. ; Natwch v. 
Eendewerk (1871 ),.7 Q. B. D. 460, n. 

(t) Maime Insurance Act, 1906 (6 Edw. 7, c. 41), s 84 (3) (b); seep. 497, ante. 
(y) Forbes v. Jfjnnall (1811), 13 East, 323 (freight); Jiklman v. Carataira 
(1833), 6 B. & Ad. 661 ; Tobin v. Harford (1864),*34 L. J. (o. P.) 37, Ex. (Jh. 
(cargo), afford examples of short interest, but no question of return of premium 
was there discussed; compaio Kyre v. G'fcw<r (1812), 16 East, 218 (profits). 

(/i) {See Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (e); and 
p. 497, ante. 

{1) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (f); seep. 497, ante, 
\m) See p. 497, ante. 

(nj Marine Insurance Apt, 1906 (6 Edw. 7, c. 41), s. 64 (3) (e), (f) ; see p. 497| 
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a failure of coiiBideration in whole or in part in respect of which the 
insurer must return the premium or part of it. 

Where the over-insurance is by a single policy all the underwriters 
contribute rateably to the return of premium without regard to the 
date of their subscriptions (o). If there are several policies on the 
Fame subject-matter and the sum insured exceeds the value of the 
Buhject-matter, all the underwriters on .the several policies are 
liable to pay according to their respective subscriptions, and are 
therefore bound to malte a return of premium for the excess of the 
sum insured over the value of the subject-matter in proportion to 
their respective subscriptions (o). 

Before the Act (p) came into force there was an exception to the 
rule as to double insurance, that if any policy had borne the entire 
risk before the later policies were etfected, no premium was 
returnable in respect of that policy; and to this extent the statutory 
proviso already mentioned (q) embodies the law as it existed (?•) 
before the passing of the Act (a). The further exceptions contained 
in the same proviso (q) are now. 

These rules of law relating to double insurances do not prevail 
on the Continent. American policies generally contain express 
provisions on the subject (t). 

(iv.) JV/iere Policy ia Avoidad hy Material Alteration. 

988. Where a policy was avoided by reason of a material 
alteration when in the custody of the assured or his agent, the law, 
before the passing of the Act(7^), was that the premium was not 
returnable (v). It will have to \3q decided whether the express 
words of the statutory provision already noticed (w) do not make the 
premium returnable in a case where the policy is so avoided before 
the risk has attached, inasmuch as 'the jn'incipal, if not the only, 
(Mso in which a policy is void, w'here not a wagering policy, and 
w hero there is no illegality, is where it is made void by a material 
alteration (.r). 

(v.) Effect of Fraud and Illegality. 

989. Where the underwriter has been induced to enter into 
the contract of insurance by the fraud of the assured or his agent 
end the policy is avoided by the insurer, the assured cannot recover 
the premium (y). On the other hand, where the assured has been 


fo) Marshall on Marine Insurance, 4th ed,, p. 616 

(p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), which came mto force on 
let Jaiiufliy, 1907. • 

la) Ibid., B. 84 (3) (f) ; see pp. 497, 498, ante. 

(r) See FtsJe v. Masterman (18*111, 8 M. & W. 166. 

(a) Marine Insurauco AT;t, 1906 (6 Edw. 7, c. 41); soo note ( 7 ^), eiqtra, 

{t) See Arnould (jii Marine InMirunco, s. 1262. 

(u) Marino Insurance Act, 1906 (6 Edw. 7, c 41) ; soe note (p), supra. 

(w) LangJwrn v. Cologan (1812), 4 Taunt. 330. 

(to) Marine Tusurunoe Act, 1906 (6 Edw. 7, c. 41), b. 84 (3) (a); see p, 497, 
ante. 

lx) See p. 402, ante. 

(v) Marine Insurance Act, 1906 (6 Edw. 7, 0 . 41), a. 64 (3) (a); Utvaz v. 
Oer^aai (1880), 0 Q. 8. P. 222 , 0. A. ; Tyler v. fforne (1786), Marshall on Maxine 
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Sect. 17. induced to enter into the contract by the fraud of the underwriter, 
Recovery of and consequently repudiates the contract, the premium must be 
Losses by returned {z). 

Assured. Wliere the policy is effected by way of gaming or wagering the 
premium is not returnable (a). 

Or on gaming ^ ' 

990. According to the principles of the common law, if the 
Effcrt of policy was void on the ground of its being illegal and the assured 
of withdrew from the contract before the policy had attached, then 
policy. the assured could, on giving the underwriter notice of such with- 

drawal (Z>), recover the premium. He would be entitled to do so 
because he could prove failure of consideration witliout relying 
on or alleging the illegality of the policy (c). It seeras, however, 
that this rule of law, which has been strongly questioned by 
eminent judges, is no longer applicable to marine insurance, and 
that whether or not the policy has attached, the premium is not 
returnable if the policy is void by reason of illegality {d), 

Sun -Sect. 3. — PrmUt'e and Evidence [e). 

P’cading. 991. Where the assured brings an action for a total loss and the 
evidence proves only a partial loss, ho may, unless the policy 
otherwise provides, recover for a partial Ioss(/). But where the 
assured mendy proves that the ship has sustained some damage 
without giving any evidence as to its extent, he can recover only 
nominal damages {g). 

Where there is a general averment of interest in the entire 

InsuTanco, 4tb ed., p. 626; Chapman v. Fraser (1793), Affu-sliall on MuririO 
lijHuraJJce, 4th ed., p. 625. 

(a) See Marine IiiBurance Act, 19Q6(6Edw. 7, o. 41), 8. 84 (3) (b), proviso, a jd 
pp 404, 497, ante; and see Duffell v. Wilmm (1808), 1 Camp. 401 ; KeWcwell y, 
%fn(je Assurance Co., [1907] 2'K B. 242 ; affinnod, [1908 , 1 K. B. 646, C. A. 

(n) Miinne Insurunco Act, 1906 (6 Edw. 7, c. 41). k. 84 (3) (a), (c). Bee al>o 
Marine Insurance (Gambling Policies) Act, 1909 (9 Edw. 7, c. 12). 

(i) Pah, art v. Leckie (1817), 6 M. & S. 290. 

(c) Lowry v. BourdicnillWi), 2 Doug. (k. b )4G8, per Buller, J., atp. 471. B >a 
also Tappendeny. Randall Hob. & P.467 ; Auhertv. Ba/aA (IsiO), 3 Taunt. 

277 ; Taylor v. Bower (1876), 1 Q. B. D. 291 ; Hermann v. Charksivorth, [1906' 2 
K. B. 123, C. A. 

{d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), a, 84 (3) (a). See Mortk 
V. Ahel (1802), 3 Bo.s. & P. 36 ; Liibhv>Je v. Potts (IHOfi), 7 East, 449. When the 
UJiderwi iter rai^c.s the dohnice of illegality the assured m.ay iccovortho proinium 
if when the policy wa.s ofTocted he wus ignoiaufc of the fact which lendeied it 
illegal (Com v. Priue (1810), 12 lOaat, 226 ; Henry v. Stani/orfdi (1816), 4 Camp. 
270 ; sab nohi. IJentiy v Sianifortk (1816), 6 M. &: S. 122 ; Siffken v. Allnntt (1813), 

X M. & B. 59). As to the elVoct of mnsropresontation by the insurer or his agent 
as to the legality of tho insurance, see also J fares v. l^eurl Life Assarance Co.y 
[1904] 1 IC. B. 668; and, further, as to tho gonor.nl imle in ail insurances, see 
p. 613, post. • 

(e) Pleadings now no longer present any dilliculty, and it suffices to mention 
the' three points mentioned in the text, supra. As to plouding in general, see 
Bullen and Loake, Precedents of Pleading, 6th ed. ; and title Pleading. As to 
evidence generally, see title Evidence, Vol. XIII., pp. 415 et seq. As to 
diRCovei’y, inspection, and interrogatories yonerally, see title Discovery, 
Inspection, and Interrogatories, Vol. XI., pp, 35 et seq. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (4); and see p. 478, 
ante; Uardtner v. Croasdale (1760), 2 Burr. 904. 

(g) Tanner v. Burnett (1826), By. 8c M. 182. 
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subject-matter insured, the plaintiff who proves an interest in part 
may recover pro tunto (h). 

The court will prevent its process from being abused, and 
therefore will not allow the assured to recover the full amount 
of his loss in addition to the premium wliich he has received under 
a plea of payment into court (i). 

The consolidation of actions on policies of marine insurance is 
provided for by the Kules of the Supreme Court, 1883 (k). 

992. The order for ship’s papers made in actions on policies of 
marine insurance is far more extensive than the ordinary order 
for discovery of documents (1). This order will be made not only 
against the owner of an insured ship, but also against a mortgagee, 
though he has never been in possession of her. It will also be 
made against a nominal plaintiff who is the agent of the 
assured, {in) ; against the assured on a policj^ on goods (n) ; and also 
against the underwriter claiming on a policy of reinsurance (o). 
But the order will not be made when the policy is one entirely for 
inland transit (p). 

993. The rules of evidence applicable to policies of marine 
insurance are generally the same as those which apply to all other 
cases (//). Questions us to the materiality of matters concealed or 
represented, or as to what is reasonable diligence, reasonable time, 

(A) liisiTK/ V. Burnett (1798), !NrarHhfill on Marino Tii'.nranco, 4th cd., p 570 ; 
Patje V. liixii’is (1786), Miirblndl on Murine Jnsuranco, '1th ed., p. 570. 

(/) Carr v. ilotjal Ktchaivut As/utranre (Wpointion, Carr v. ^/unlejiore {lbO{), 
.'ll Jj. J. (q. II ) 2i. As to the pensoii in whose iiumo the action Cfin bo biought 
in case of uasigumont of moneys due under the policy, see Sivan and Ciilumre 
Gravtnif Dock aiul tilipimy Co, v. Maritime Jmurance Co. and Croehaiv, [1907] 
1 K. 11. 110. 

(k) E. S. C , Ord. 49, r. 8. See title Puacticu and Piu)cp:duue ; and the 
notes to the above rule in the Yearly lYactice of the Supremo Court. 

{1) See K. S. C , Appendix 1\, No 19. As to tho oou.sidoi.itionb on wliich the 
order for ship’s pipers is founded, see China t^Uamshijf Co. v. CoinvKnial 
Assurance Co. (1881), 8 U. B. D. 142, 0. A., per lluisTi, L.J., at p 145 ; 11 cat of' 
Eniftaud Bank v. ('anton Insurance Co. (1877), 2 Ex. 1>. 472; andboe, p^tnioially, 
title Discovery, Inspection, and Intlrrooatouies, Vol. XT., pp. (55, (50. 

(m) West of Kmjland Bank v. Canton Insurance Co., supra. 

(n) Willis dc Co. V. Baddeleij, [1892] 2 Q. B. 324, C A. 

(o) China Traders' Insurance Co. v. lioyal JCxchanyc Assurance Corporation, 
[1898] 2 a B. 187, C. A. 

{p) Sthloss Brothers v. Stevens (1905), 10 Com. ('as. 221, C. A.; Tannenhaum 
<fe Co.v. Heath (1908), 13 Com. Cus. 204, C. A. It will bo made whore tho policy 
is in sub'itdnco a marine policy, though a part of the transit lo by \ohii{IIardnig 
y. Bussell, [1905] 2 K. B. 83, (J. A , whore the earlier cases, Henderson v. Under- 
writing and Agency Association, [1891] 1 ti. B. 657, and Villaye Mam Ikef Gold 
Mimng Co. v. Stearns (1900), 5 Com. Cas. 240, wore doubtf^d). As to discovery 
where the action is brought in tho name of the ussuied liy tho underwriter, 
who IS subrogated to his rights, see James Nelson <fc Sons, Ltd. v. Nelson Line 
{Liverpool), Ltd., [1906] 2 K. B. 217, C. A. 

(g) See, generally, title Evidence, Vol. XIII., pp. 415 ct seg. As to the 
exceptional effect, m cases of loss by capture, given to tho judgment by a 
foreign prize court and rendering it conclubive, not only as to the fact of 
condemnation, but also as to the gi'ounds of it, see p 422, ante; and titles 
CONELTOT OP Laws, Vol. VI., p. 177 seg.; Estoppbj., Vol. XIII., p. 340; 
Prize TiAW and Jurisdiction. 
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Brot. 17. or reasonable premium, are in cases of marine insurance, as already 
Recovery of noticed, rjiiestions of fact and not of law (r). 
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995. It has been already (f) shown that in 1719 two com- 
panies, the London Assurance Comiiany and the Royal Exchange 
Assurance Company, wero incorporated with the exclusive right of 
making maiine insurances in their corporate capacity. This 
monoi^oly gave rise to shiiiowners’ clubs for the mutual insurance 
of their own vessels. In such clubs each member is both assured 
and insurer ; he is insured as to his own property in the club by all 
the other members in proportion to their respective properties in it, 
and he is at the same time an insurer in the proportion of his own 
property in the club for the property of each of the others, their 
mutual agreements being the consideration of the contract. 

I3y reason of the monopoly of the two iiihU ranee companies above 
meiitioned, it was essential to the legality ( £ the mutual insurance 
clubs that their moiiibers should be liable individually only, each 
for his own proportion and not jointly, or one for others of them (u). 
Moreover, the i lanagers of the club had no right of action against a 
member for premiums or for his contribution to losses paid (a). 


Suu-Seot. 2. — [te'ii-^iralion under (Jompanie^ AcU. 

Companies 996. The monopoly granted to the two insurance companies was 
Act, 1862 : its taken away in 1824 (i), and thenceforth until 18(52 no restriction 
conaeqnciiccB. placed on the formation of mutual associations or joint stock 
companies to carry on tho business of marine insuianco. Rut 
the Companies Act, 18(52 (c), produced the result that, as a marine 
insurance association is a company for the acquisition of gain 
witliin the meaning of that Act (r), it is, when consisting of more 


(r) See Marine Insurance Act, 1900 (0 Edw. 7, c. 41), ss. 19 (4), 88; ti. ) 
pp. 400, 406, ante. 

{$) Civil Piocedure Act, IS 00 (3 4 Will. 4, c 12), s. 29; and sco title 

Damaoes, Vol. X., p. 346. 

(t) See p, 039, mite. 

(a) See the judgment of Por.LOCK, B , in Marine Mutual Insurance Aasociation 
V. Youni/ (1880), 43 L, T. 141 ; Harrison v. MxUar (1796), 7 Term Bop. 340, ii. 
cited in Lees y. Smith (1797), 7 Term Rep. 308; Strong v. Harvey (1826), 3 
Bing. 304.' 

(a) Gray v. Pearsoh (1870), L. B. 6 0. P. 668; Evans v. Hooper (1876), I 
Q. B. D. 46, 0. A. There was usually a rule in those clubs requiring the member 
whoso ship or shore was mortgaged to produce to the clvb a contract of ^aranteo 
from the mortgage to answer for all demands that should be made on tho 
medibor by the dub, and this rule was generally so framed as to make the 
production of the guarantee a condition precedent to the recovery for a loss 
{Hughes V. Tindall (1866), 18 C. B. 98 ; Turnbull v. Woof/e (1862), 9 Jur. (n. a.j 
67). 

(b) Stat. (1824) 6 Geo. 4, c. 114. 

(c) 25 & 26 Yict. o. 89, s. 4, repealed and re-enacted by the Companies 
(Consolidation) Act, 1908 (8 Edw. 7, o. 69), s. (1) 2 ; see title CouPAKlES, Vol. Y., 

p.44. 
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than twenty miuibers, an illegal association unless registered as a 
company (d). 

Mutual insurance associations are now, therefore, always 
registered under the Companies Aots(c), usually as a company 
limited by shares or as a company limited by guarantee (/). 

SuB-SscT. 3. — L^al Character. 

997. In general, it is now the association itself which is the charar- 
insurer, and the assured’s right of action is against the association 

and not against the other members, the consideration or premium associations, 
for the insurance being his liability to contribute to the losses of 
the other members and the expenses of the association (g). But 
in order that these contracts of mutual insurance may be valid it 
is necessary that there should be a properly stamped policy con- 
taining the particulars required by the Stamp Act, 1891 (/i). 

Sub-Sect. 4. — Vrnvisiona of the Marine Insurance Act. 

998. Where two or more persons mutually agree to insure each Provisions 
other against marine losses there is said to be a mutual insurance (1). 

The provisions of the Act (j) relating to the premium (k) do not A^tJ'isoc! 
apply to mutual insurance, but a guarantee, or such other arrange- 
ment as may be agreed upon, may be substituted for the 
premium (Z). 

The provisions of the Act {j), in so far as they may be modified 
by the agreement of the parties, may in the case of mutual 

(d) He Arthur Average Assodntum for Urittah, Fttrei<p\, and Colonial Ships, 

Ex parte lIar<jrove tfc Co. (l87o), 10 Oh. App. 542 ; also ife Vadatow Total Loae 
and Collision Assurance Assoi'iation (1883), 20 Ch. D. 137, 1 15 — 149, 0. A. 

fc) Soo note (<), p. 501, ante 

I j ) Lion Jnsnrame Association v TudarJ^^lSHS), 12 Q Tl. D. 176, 0. A. ; Marine 
Mutual [nsurame Asscmaiion v. Younq (IS80), 43 L. T. 441. Tho CompanieH 
Acl, 1862 (25 & 2() Viet, c; 89), fa. 4, only ;ip])licd to nHsocmtinns formed after the 
comnipncomont of the Act, and accordingly it was held that a mutual inurjno 
itisiu’Jinco assocjtttion foririod in 1847 ned roconstduted from year to year since 
that date was not. illeg.il, thou;'h not rogihterod iM;r incorporated (Maif v. 

Jacobs (1885), Skippiny Cazetle, Weekly Summary, 2()th M.'irch). 

(7) See Lion Insurance As'tociation y. Tinker, supra, per ]3iiETT, M.ll., at 
p. 187 ; North- Eastern 100 A Steamship Insurance Association v. Hcd S" Steam- 
ehtp Go. (1906), 12 Com. Oas. 20. As to the extent to which a member of a 
mutual protection association limited by guarantee can be made a contributory 
in the case of its being wound up, see llainVs Case, [1899] 2 Ch. 693. 

(A) 54 & 65 Viet. c. 39, s. 93 ; Bromley v. Wilhama (1863), 32 Boav 177 ; 

Smith* s Cose (1869), 4 Ch. App. 611 ; Re Arthur Average Association for British, 

Foreign, and Colonial Ships, Ex parte Hargrove & Co., siqrra. For the statutory 
provisions relating to tho stamping of mutual insurance policies with additional 
stamps, see p. 338, ante. Before the passing of the Marine Insuranbe Act, 1906 
(6 Edw. 7, c. 41), a mutual insurance policy was profibrly signed within the 
meaning of tho Stamp Act, 1891 (54 & 65 Viet c. 39), when sealed with tho seal 
of the association and atiosted by the manager (Marine Mutual Insurance Aseo- 
ciation v. Young, supra). Tlie Marine Insurance Act, 1906 (6 Edw. 7, 0. 41), 
e. 24 (Ih now provides tJiat in the case of a corporation the corporate seal may 
be a sufficient signature to a policy, but does not require this mode of subscrip- 
tion ; and for stamps on policies giMierally, see p. 338, ante, and p. 607, pMt. 

For stamp duty generally, see title IIevenue, 

! *) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), 86 (1). 

j) Marine Insurance Act, 1906 (6 Edw. 7, 0. 41). 

k) For ^ese provisions, see pp. 349 et seq., ante. 

1) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 85 (2), 
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insurance be modified by the terms of the policies issued by tbe 
association, or by the rules and regulations of the association (m). 

Subject to the exceptions mentioned in this paragraph, the 
provisions of the Act (n) apply to a mutual insurance (o). 

999. Mutual insurances are made subject to the articles of 
association and to the rules and regulations thereof which are 
usually by express reference incorporated in the policy (p), and 
these generally contain some special clauses peculiar to mutual 
insurance associations. For instance, in insurances on freight there 
is often a rule or clause that the interest insured shall bo tlie amount 
entered in the association, which amount shall be paid in the event 
of the total loss of the steamship entered (q). 

1000. The question sometimes arises, where mutual insurance 
associations are defendants or plaintiffs, whether there can be 
claims for losses or cont**ibutiona by or against part owners of 
vessels insured other than mcmlicrs. 'This question depends in 
each case upon the particular rules of the associfition concerned, 
and the form of its policies, so that no general rules on the subject 
can be usefully laid down(?). 

Similarly the question whetlier a rule incorporated in a policy of 
mutual insurance is a warranty, the non-compliance with which 
discharges the insurers, or is only an exception from the risks 
insured against, is a question of construction depending on the 
language of tliat rule and the nature of the risk to which it 
relates (s), 

Sub-Seot. o. -Iiiska undertaken by Mutual Jnaurance Asaoctationa ; IndemnUy 
or Protection Aaaociatiom. 

1001. Moat mutual associations insure against losses not covered 
by Lloyd’s policy or ordinary policies, for instance, the loss arising 


m) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 85 (3). 

n) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). 

(o) Ibid., P. 85 (4). 

Ip) Mntrheady. t'orth and North Sea Steamboat Mutual Inaurance Aaaociaiion, 
[1891] A. C. 72 ; lHyth .fe Cb.’a Taic (1872), L. II. 13 Eq. 529. 

(g) See the United Kingdom Mutual Steamahip Asaurance Aaaoctation, Ltd. v. 
Boulton (1898), 3 Com. Cas. 330. 

(r) 'J’lie following are tases on this bubjcct : — Montgomerie v. VnUed Kingdom 
Mutual Steamahip A aaoiiattony [1891] 1 Q. li. 370; United Kingdom Mutual 
Steamahip Aaaurafice Aaao('tation v. Nevilf (1887), 19 Q. 11. D. 110, 0. A. ; Great 
Britain 100 A1 Steamahip Inaurance Aaeociutton v. Wy/lie (1889), 22 Q. II. D. 
710, 0. A. ; ’ Ocean Iron Steavialnp Aaaociation v. Ltalte (1887), 22 Q. B. D. 
722, n. ; BVitiah Maririe Mutual Inaurance Co. v. Jonhim, [1900] i Q. B. 299. 

(a) Sttwart v. ll'i/xob (1843), 12 M. & W. 11 ; Sailing Ship Bewa Gungadhur 
Co. V. United Kingdom Mutual Inaurance Aaaociation (1886^,2 T. L. It. 366; 
Williama v. British Mutual Marine Inaurance Co. (186#), 3 T. L. B. 314, C. A. ; 
Cdlidge v. Harly (1851), 6 Exch. 205; Harrison v. Douejlas (1835), 3 Ad. & El. 
396. Club time policies often contain a rule that the policy shall be renewed on 
the expiration of the period for which it was originally issued, in the absence of 
ten days’ notice to the contrary. As to whether this is a continuation clause 
(p. 882, ante) within the moaning of the defiiiition in the Einance Act, 1901 
(1 Edw. 7,0. 7), B. 11, hoo Michael Gilleapy (1857), 2 C. B. (n. s.) 627 ; Liahman 
V. Northern Maritime Inaurance Co. (1873), L. B. 8 0. P. 216; ^rmed (1875), 
L. B. 10 0. P. ] 79, Ex. Ch. See further, as to such warranties and exceptions, 
pp. 416, 420, 443 ti »eq., ante* 
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from the deduction one-third new for old, particular average losses 
on ship under 8 cent., cost of wages and provisions of the 
crew while the ship is disabled or under average repairs etc. (t). 

There are also mutual insurance associations, called protection 
and indeniiiity associations, which indemnify their members against 
certain liabilities which are not covered by the ordinary form of 
policy, for inhtance, lialhlity for life salvage, for the loss of or 
damage to goods carried on their ships, for the one-fourth of the 
damages consequent on collision which is not covered by the 
ordinary collision clause, for damage to peers, jetties etc. (u). 

1002 . One loss against which those protection associations 
indemnify the sliipowner is liability for damage to goods on board 
when caused by the improper navigation of the ship. Damage is 
caused by improper navigation of the shii), where, owing to the 
negligence of the shipowner or his servants, whether before or after 
the commencement of the voyage, the carriage of goods is rendered 
unsafe and damage ensues (v) ; but when the cargo is damaged by 
putting it into the ship’s hold which is not properly cleaned, this is 
not improper navigation, because it does not detract from the safety 
of the vessel for the voyage (iv). 


Sub-Seot. 6 . — T/ie /Stamp Act at afficUng Indemnity AMoriationt 

1003. By the Merchant Shipping Act, 1894 (x), the liability 
of shipowneis is limited in the cases therein specified, where 
the occurrence giving rise to it takes place without their fault 
or privity, and insurances against such liabilities so occurring 
are expressly exempted from the requirements of the Stamp Act, 
1891 (y). In so far, therefore, as protection and indemnity associa- 
tions protect against such liability they need not issue stamped 
policies ; but these associations rarely issue any policies to their 
members, whether the liability against which they indemnify be or 
be not a liability for losses referred to in the above-mentioned 
statutory provision (^:). Having regard to the requirements of the 
Stamp Act, 1891 (a), they ought, it seems, to issue a stamped policy 


(<) For a more complete enumeration of risks intiured against by mutual 
insurance and protection associations, see Arnould on Marino Insurance, s. 81, 
and McArthur, Contract of Marine Insurance, 2nd ed., pp. 3-lG, 853, 355. 

(u^ For a more complete enumeration of these liabilities, see Aruuuld on 
Morme Insurance, b. 81. 

(i>) Good V. London Steam Ship Oionert' AModatiem (1871), L. K. 8*0. F. 503; 
Carmichael v. Liverpool Sailing Ship (Jw7iera' Mutual Indemnity Aeaociatton (1887), 
19 Q. B. JD. 242, 0. A. ; The Warkworth (1884), 9 P. D. 145, 0. A. 

(w) Canada Shipping Gp. v. British Shipowttere* Mutual Vr'ifciUon Aaaociation 
(1889), 23 Q. B. D. 342, 0. A. 

(flc) 67 & 68 Yict. 0 . 60, s. 503, re-enneting the Merchant Shipping Act 
Amendment Act, 1662 (26 & 26 Viet. c. 63), s. 66. See also p. 338, ante, and 
title Shipping and Navigation. 

(y) 64 & 66 Viet. c. 39, s. 93. See p. 338, ante. 

(z) The practice is for the shipowner to request on a printed form the 
association to enter his ship or ships for protoction or indemnity, and this 
request when followed by its acceptance constitutes the contract of insui-auce. 

(a) 64 & 66 Yict. c. 89, s. 93. For these requirements, see pp. 338, 606, ante. 
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in all cases where they protect against liabilities other than those 
which form the subject of special exemption. 

1004. Although no stamped policy has been issued by an associa- 
tion, the association may, by its conduct in admitting the receipt for 
the plaintilT of the amount of the loss, relieve him of the necessity 
of relying on the policy (6), and conversely a member of a mutual 
association may be estop'ped from denying his liability for calls on 
losses (c). 


Sub-Seot. 7. — Rulet of Cmilrnction applicable to Mutual Insurance. 

Rules of 1005. The same rules of construction as are applicable to 

construction, ordinary marine insurances apply to insurances effected in mutual 
insurance and protection and indemnity associations, except so far 
as they are modilied by the terms of the policies issued by the 
association, or by the rules and regulations of the association (d). 

Sect. 19. — Appendix: York- Antwerp Rules, 1890(<’). 


Bulk I.— Jettison of Deck Cargo. 

No jettison of deck car^o shall be made good as general average. 

Every atincture not built in with the franio of the vessel shall bo coinsiderod 
to bo a part of the deck of the vessel. 

Bulb II.— Damage my Jettison and Sacrii'ice for the Common Safety. 

Damage done to a ship and cargo, or either of them, by or in consequence of 
a sacrifice made lor the common safety, and by water ^vhlch goes down a ship’s 
hatches opened or other opening mado for the purpose of uialcing a jettison for 
the common safety, shall bo made good as general average. 

Rule ni.— ExTiNGUisiiiKa Fire on Shipmoard. 

Damage done to a ship and cargo, or either of them, by water or otherwise, 
including damage by beaching or scmttling a burning ship, in extinguishing a 
firo on board the ship, slmll bo luadb good as general average ; except that no 
compensation shall be mado for damage to such poi tious of the ship and bulk 
CHI go, or to such separate packages of cargo, as have been on lire. 

Rule IV. — Cutting away Wreck. 

Loss or damage caused by cutting away the wreck or remains of spars, or of 
other things which have previously been carried .away by sea-poril, snail not be 
made good as general average. 


{})) lie Tetynmmth and General Mutual Hhippiny Association, Martin's Claim 
(187‘2), L. B. 14 Eq. 148. Compare Ldwards v. Ahrrayron Mutual Ship Insurance 
Sociity (1876), 1 Q. B. Jl. 663, Ex. Ch. ; and see title Estoffel, Vol. XIII., p, 388. 

(t) Barrow Mutual Ship Insurance Co. v. Ashburner (188.)), 64 L. J. (q. b.) 
377, C. A. But compare Smith's Case (1869), 4 Ch. App. 611 ; Buckley on the 
Companies Acts, 9th ed., 650. 

[d) Marine Insurance Act, s. 85 (3). As to a rule that the inBurance.s should be 
renewed from year td year unless the member or the association gives notice to 
terminate the insurance, see Lishman v. Northern Maritime Insurance Co. 
(1876), L. B. 10 C. P. 179, Ex. Ch. As to a rule whiph provides that no policy 
issued by the association shall be dealt with so as to part with any beneficial 
interest in the policy without the consent of the association, and as to other 
similar lules, see Laurie v. West Hartlepool Thirds Indemnity Association and 
David (1699), 4 Com. Cas. 322; Hutchinson v. Wright (1858), 25 Beav. 444; 
North-Eastern lOOA Steamship Insurance Association v. Red “ S ” Steamship 
Co (1906), 12 Com. Cas. 26, C. A. 

(e) These rules are to be found in the Report of the Fourteenth Conference 
(held at Liverpool) of the Association for the Reform and Codification of the 
Law of Nutioua, at pp. 279 et soj 
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Bulb V.— Voltjntaky Stbanding. Sbct. 19 . 

When a ship is intentionally run on shore, and the circumstances are such Appendix .* 
that if that course were nut adopted she would inevitably sink, or drive on York* 
shore or on rocks, no loss or damage caused to the ship, car^ and freight, or Antwerp 
any of them, by such intentional running on shore, shall do made good ns ;iDgQ 

genenil average. But in all other cases where a ship is intentionally run on _ * ''' 

shore for the common safety, the consequent loss or damage shall be allowed 
as general uverugo. • 

Rule VI.— Caiuiying Phess of Sail.— Damage to or Loss of Sails. 

Damage to or loss of sails and spars, or either of thorn, caused by forcing a 
ship off the ground or by driving her higher up tho ground, for the common 
safety, sh.'dl be made good as general average ; but where a ship is afloat, no 
loss or dainogo caused to tho ship, cargo, and freight, or any of thorn, by 
carrying a press of sail, shall bo made good as general average. 

Rule VII.— Damage to Engines in refloating a Ship. 

Damage caused to machinery and boilers of a ship which is ashore and in a 
position of peril, in endeavouring to refloat, shall be allowed in general average, 
when shown to have arisen from an actual intention to float the ship for the 
common safety at the risk of such damage. 

Rule VIII.— Expenses, liobteninq a Ship when Ashore, and 

CONSEQUENT DAMAGE. 

When a ship is ashore and, in order to float her, cuigo, bunker co.als, and 
ship’s htoie.'«, or any of them, uio disehaiged, the extra cost of lightening, lighter 
lure, and rcslupjiing (if incurred), and the lo.sa or damage .suBtninrd thoioby, 
shall be ndinitted as general avoinge. 

Rule IX.— Cargo, Ship’s hfATERiALa, and Stores burnt for Eukl. 

Cargo, t.hip’.<i materials, and stores, or any of them, necesaaiily burnt for fuel 
for the common safety at a time of peiil, shall he admitted hb general average, 
when and only when an ample supply of fuel had been provided; but the 
estimated quantity of coals that would have licen consumed, calculated at the 
price current at tlie ship’s last poi t of departure at tho date of her leaving, 
shall be charged to the shipowner and credited to tho general average. 

Rule X.---hjXrKNsE.s at Port of Refuge, etc. 

(a.) —When a ship shall have entered a port or place of refuge, or shall have 
returned to lier port or place of loading in consequence of accident, sacrifice, or 
other extraordinary circumstances, which render that necessary for the common 
safety, the expenses of entering such port or place shall he admitted ns general 
average; and when she shall Imio sailed thence with her original cargo, or a 
part of it, the corresponding exyienscs of leaving such port or place, cousequent 
upon such entry or return, shall likewise bo admitted as general average. 

(b.)— The cost of discharging cargo from a ship, whellier at a port or place of 
loading, call, or refuge, shall be admitted as general aveiage when the discharge 
was necessary for the ^’ommon safety or to enable daniago to tho ship, caused 
by sacrifice or accident during the voyage, to be repaired, if the repairs were 
necessary for the safe prosecution of tho voyage. 

(c.) — whenever tho cost of discharging cargo from a ship is admissible as 
general average, tho cost of reloading and storing such cargo on board the said 
.ship, toge^er with all storage charges on cargo, shall likewise bo so 
admitted. But when the ship is condemned, or does not proceed on btr original 
voyage, no storage expensee incurred after the date of the ship's condHinnatioii 
or of tho abandonment of the voyage, shall be admitted as general average 
(d.) — If a ship under aveiage he in a port or place at which it is practicable 
to repair her, so as to enable lier to caixy on the whole cargo, and if, in order 
to save expenses, either she is towed thence to some other port or place of repair 
or to her destination, or tho cargo or a portion of it is transhipped by another smp, 
or otherwise forwarded, then the extra cost of such towage, transhipment, and 
forwarding, or any of them (up to the amoimt of the extra expense saved) shall 
be payable by the several parlies to the adventure in proportion to the extra- 
ordinary expense saved. 
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El'le XI.— Wages and Maintenance of Ohew in Tort op 

llEruGK. me. 

When a sliip shall have enterod or boon detained in any port or place under 
the uii’cumstanccs, or for the purposes of the repairs mentioned in Itule X., the 
waj^es payable to tho master, olliceis, and crew, higother with the cost of 
inuintenance of the same during the extra period of detention in such port or 
place until tho sliip shall or should have been made ready to procood upon her 
voyage, shall bo admitted as general uvorugo. But when tho ship is condemned 
or does not proceed on hor oiigiii.il voyage, Iho wages and maintenance of the 
master, ollicer.'^, and crow, incurred after tlio date of the sliip’s condemnation 
or of the abandumnont of tho voyage, shall not be admitted as general average. 


B-ULK Xlt. — 1)AM\«E to OaIIGO in Dl.sailABfllNG, ETC. 

Damage done to or loss of cargo ncces.sari]y caused in the act of discharging, 
storing, reloading, and stowing, shall be made good as general average, when, 
and only when, the cost of those measures rospectivoly is admitted as general 
Aveinge. 

lluLE XII — Deductions from Oost of Kepaihs. 


In adjusting claims for general aveiage, repairs to bo allowed in general 
average shall be subject to tlio following deductions in respect of “ now for 
old,” viz. 

In the case of iron or steel ships, from date cf original regisler to the date of 
accident, -- 


Dp to 1 year 
old (A). 


Jlotween 
1 & 3 ^oars 


3 &0 


8 & 1 


10 & 


Oeuerally 

(G). 


All repairs to bo allowed in fi 11, except painting or coating 
' of bottom, from which one-third is to bo dodiictod. 

One-third to bo deducted off repairs to and lenewal of wood 
work of hull, masts and spars ; furniture, upholstery, crockery 
metal and glassware ; also soils, rigging, ropes, sheets aiii 
hawsers (other than wire and chain), awnings, covers ami 
painting. 

Ono-Bixth to be deducted otl wire iigging, wire ropes an<} 
wire hawsers, chain cables and chains, donkey engines, steam 
winches and coniieetions, steam cranes and counoxious ; other 
, repairs in hill. 

DcductiouvS ns above under Clause B, except that one-sixth 
' be deducted olf ironwork of masts and spars, and machinery 
^ (inclusive of boilers and their inouutiugB). 

Deductions os above under Clause 0, except that one-third 
bo deiluctod off iroiiwoik of masts and spans, repairs to and 
renewal of all machinery (inclusivo of boilers .'.ml their 
, mountings), and all hawsers, ropes, sheets and rigging. 

' Ouo-tlurd to bo deducted off all repairs and lonowals, exi.>-pt 
ironwork of hull and cementing and ch.iin cables, from which 
one-sixth to bo deducted. Auchors to be allowed in full. 

’ One-third to be deducted off all repairs and renewals. 
Anchors to be allowed in full. One-sixth to be deducted off 
^ chain cables. 

r Tho deductions (except as to provisions and stores, machinery 
and boilers) to be rogul.it cd by the age of tho ship, and not the 
age of tlie particular part of her to which thoy apply. No 
painiiiig bottom to be allowed if tho bottom has not been painted 
within six months previous to the date of accidont. No deduc- 
tion to be made in respect of old (natcrial which is repaired 
without being replaced by new, and provisions and stores which 
, have not been in use. 


In the case of wooden or composite ships : — 

When a ship is under one year old from date of original register, at the 
time of accident, no deduction new for old shall be made. After that 
period, a deduction of one-third shall be made, with the following 
exceptions : — 

Anchors shall be allowed in full. Chain cables shall be subject to a 
deduction of one-sixth only. 
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No deduction shall be mode in respect of provisionB and stores which 
had not been in use. 

Metal shoathiiif' sh.ill bo dealt with by allowing; in full the cost of a 
I eight equal to the gross weight of itielal sheathing stripped off, 
minus the proceeds of tho old metal. Nails, felt, and labour metal- 
ling aro bulijoct to a deduction of one- third. 

In the case of ships generally • — 

In the case of all ships, the expense of straightening bout ironwork, 
including labour of talcing out and replacing it, shall bo allowed in full. 

Graving dock duos, including expenses of rornovnls, cartages, use of shears, 
stages and graving dock materials, shall bo allowed in full. 

Rule XIV.— TEMroJi.iuY RiorArns. 

No deductions “new for old” bhall bo made from tho cost of temporary 
repairs of damage allowable as general aveiago. 

ituLE XV. -Loss Of FjiEtoriT. 

Ijoss of fieight arising from damage to or loss of cargo shall bo made good as 
guneial average, either when caused by a general avorago act, or when tho 
d. imago to or loss of cargo is so made good. 

Ruj.y XVI. — Amount to he madr good for Cargo lost or damaoed by 

KACIlIFrCE. 

Tho amount to be made good as general average for damage or loss of goods 
fiaciiliced shall bo Iho loss which tho owner of the goods has sustainod thereby, 
based oii tho maikofc values at tho date of the ariival of tho vessel or at the 
torminatioii of tho advi'iituro. 

Rule XVII.— Oontuibutory Values. 

Tho contribution to a general aveiage shall bo made upon the actual value 
of tho propi'vty at the termination of the udventuio, to which shall be added 
tho amount made good as geneial avoiage for property sacrificed ; deduction 
being made from the shipowner’s freight and passage-money at risk, of such 
port charges and crow’fi wages as would iiolf have been incurred had tho shij) 
and cargo been totally h^st at Ihe date of the gonoral average act or saciifice, 
and have not beer, allowed as general avet age ; deduction being also m.T,do tiom 
tho value of tho property of all charges incurred in respect fh('r('f>f aubseqiiently 
to the general average not, except .such charges as aio allowed in general 
a\ erage. 

Passengers’ luggage and personal elVocts, not shipiiod uiiilcr bill of lading, 
shall not oontributo to gonoral avorago. 

Ritij 3 XVJ II.— Adjustment. 

Except as provided in the foregoing rules, the adjustment shall he drawn up 
in accordance with the law and practice that would have goveinod tho adjust- 
raeiit had tho contract of affreightment not contained a clause to pay gonoral 
average occoidiug to these rules. 
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Part II. — General Observations on the 
Various Kinds of Insurances other than 
Marine Insurance. 

Sect. 1. — Various Kinds oj Insurances, 

1006. Several kinds of insurances besides marine insurances 
are specified elsewhere (/). There are also insurances against theft 
or burglary {g), insurance of animals, plate glass and other pro- 
perty and insurance against birth of issue {h). In fact, there is 
scarcely any risk that cannot bo insured against at Lloyd’s, and 
many insurance companies carry on several kinds of insurance 
business (i). 

Sect. 2. — The Lart applicable to Insurance Companies. 

1007. In the absence of statutory provisions to the contrary, 
partnership law applies to insurance partnership, and company 
law, including the provisions of the Con. panics (Consolidation) Act, 
1908 (/t), applies to insurance companies. 

Insurance companies registered with unlimited liability usually 
grant policies and annuities on condition that only the assets of 
the company are to bo liable in respect of the same (l). 

1008. Certain provisions in the Companies (Consolidation) Act, 
1908 (/c), relate specially to insurance companies, the most important 
one being that an insurance company must before it commences 
business, and in every year during which it carries on business, make 
a statement relating to its constitution and the liabilities of its 
membei s, and must put up such statement in a conspicuous place 

(/) As to fire insurance, seo pp. 616 ct aeq., post; ns to life insurance, see 
j)p. 6i:{ ctseq.^post; as to iuauranco against accidents to the assured, find to 
thud persons, seo pp. 666 ct «©/., post; as to insuianco against loss by insolvency 
or ill -honesty called guarantee insurance, see ])p. 67:1 ct scq., post. 

(ff) A policy against burglary or theft contained a proiiso that no claim 
should ho niailo for loss hy theft hy memhors of the assured’s business staff. A 
theft was coininitted hy men who got into the pieinises by the ooniiivance » i’ a 
member of the husiness staff. This was held to be within the proviso (Saqui and 
Lawrence v. Stearns, 1.1911] 1 K. B. 426, 0. A.). 

{/») Insurances against hurglwy u,iid loss of or damage to property are con- 
tracts of indemnity, and are^uhject to the samo principL's as fire insurance (see 
pp. 616 ct seq.fpoat), which is only a particular instance of insurance against 
accident to property. There ore no reported cases upon insurance against aiitit 
of issue. Clearly, however, it is not a contract of indemnity, and is therefore 
in this respect analogous to life insurance (see pp. 543 et ae^.", post). 

(i) From a legal point of view it is important to olaesify insurance companies 
hy having regard lo the dilleroiii muueb in -which they have been formed or 
oonstitutw. For such a classifioation, see title CoMrANiES, Vol. V., pp. 616 et aeq. 
See also pp. 621, 622 {ibid.y As to insurances hy tiioiidly societies and indus- 
trial, provident and collecting societies, see titles Companies, Vol. V., p. 6J^ ; 
Fhiendly Societies, Vol. XV., p. 124 ; Industiual, Provident, and Similar 
Societies, pp. 1 et aeq., ante. As to insuiances hy Government insurance 
offices, see Bunyon, Law of Life Assurance, 4th ed., pp. 342, 346. As to 
trade unions, see title Trade and Trade Unions. 

{h) 8 Edw. 7, c. 69. See, generally, titles Companies, Vol. V. ; Partnership. 

(0 As to the meaning and effect of the above-mentioned condition, see 
title Companies, Vol. V., pp. 634, 639t 
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in the registered office of the companj, and in everjr branch 
office (m). 

1009. Before 1907 three statutes only (all now repealed) relating 

to life assurance companies were in force (n). Most of their pro- 
visions (o) are re-enacted with more or less modification by the 
Assurance Companies Act, 1909 (p), which is fully dealt with 
elsewhere (q). * 

Sect. 8. — Application of Ptinciplea of Marine Insurance to all 

Insvraneea. 

1010. Almost all contracts of insurance contain a great number 
of terms and conditions the construction of which is subject to 
the same rules as those which have been stated and explained in 
dealing with marine insurance (o). 

The legal principles of marine insurance (a), such as those 
relating to fraud, concealment, misrepresentation, warranties, 
subrogation, agency, reinsurance, rectification of policy (6), and 
leiurn of premium (c), apply, with certain few exceptions (d), to all 
insurances, so far as their application is not excluded or modified' 
by the terms of the policy. In treating of insurances on fire, life 
and other risks, it is therefore necessary only to state those specific 
exceptions and to illustrate the application of the general rule to 
the different classes of insurance (d). 

1011. With respect to return of premiums, it is a general prin- 
ciple of insurance law that if the risk has once attached, the 
premium cannot be recovered back {e). On the other hand, where 
a policy is merely voidable on the ground of innocent misrepre- 
sentation or concealment on the parj^ of the assured, the latter 

(m) 8 Edw. 7, c. 69, s. 108 ; Hoe titlo CoMrANiKS, Vol. V., pp. 616 et seq. 

(n) Namely, the Life Assurance Uompanies Acts, 1870 (33 & 34 Viot. o. 61), 
1871 (34 & 3 j Vict. c. o8), 1872 (3o & 36 Vict. c. 41) ; see title Companies, 
Vol. V., p. 620. 

(t;) Belating to deposits, separate funds, annual statements, audit of accounts, 
amalgamation, tranter of business etc.; sec title Companies, Vol. V., pp. 620 

seo. ; Rt Life and Health Aaeurance AMoewtion, Ltd., [1910] 1 Ch. 458. 

(^9 Edw. 7, c. 49. 

( j) See title Companies, Vol. V., pp. 395, 620 et eeg., 627 et eeq., 760. 

(a) Sm pp. 342 et eeq., ante. As to fraud, concealment, and misrepresenta- 
tion, see p. 404, ante; as to warranties, see p. 402, ante; as to subrogation, see 
p. 490, ante; as to agency, see p. 354, ante; as to reinsurance, see p. 375, ante; 
as to rectification of policy, see p. 403, ante; as to return of premium, sea 
p. 496, ante. 

(b) See AUom ▼. Property Tnauranoe Co. (1911), Times, Commercial 'Supple- 
ment, 10th February. * 

(e) As to return of premiums, see, further, the text, infra. 

{a^ The main exception^ above referred to are: — (I) The doctrine of con- 
structive total loss (see p. 480, ante) and notice of abandonment (see p. 4fi6, 
aijtfH, the rules as to adjustment of a partial loss (see pp. 463 ^ eeq., ante), and 
th^dootrine that a policy may be mtibed after a loss (see p. 360, ante), ap^ly 
only to marine insurance and not to any other kind of insurance. (2) Life 
assurance is not a contract of indemnity, and the principle of subrogation (see 
p. 490, ante) does not apply to it. The practioe oe to discovery of ship’s papers 
(see p. 503, ante) is peculiar to marine insurance, and does not extend to say 
other oases of insurance (Thnnsuiaum dh Co. v. HsaXh, [1908] 1 S. B. 1032, 0. A.). 

(e) Fmdvr v. Scottish Equitable Life Insurance Sodky 28 L. J. (OM.) 225. 
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is entitled, upon the contract being avoided, to recover the 
jn'orijiums he has paid; but he is not so entitled if the policy is 
illegal as (listiuginslied from its merely being voidable (J ). 

Sect, 4. — fVu^c'r Policies. The Gambling Act of 1774. 

1012 ' Contracts of life insurance fall within the class of aleatory 
contracts. At common law, wagers {g) couceruiug matters m 
which the only interest of the parties was that created by the bet 
were not per se unlawful, and an action could be maintained on a 
wager on the life of a person unless of such a nature as to be void 
on grounds of public policy (h). But in 1774 the Gambling Act (i) 
(hereinafter reWred to as “ the Act of 1774 ”) was passed. It enacts 
that no insurance shall be made by any person or persons on 
the life or lives of any person or persons or on any other event 
or events whatsoever wherein the person or persons interested, or 
for whose benefit, use, ( r account such policy shall be made shall 
have no interest, or by way of gaming or wagering, and every 
insurance made contrary to the true intent thereof shall be null 
and void (A;). 

1013 . The Act of 1774 (i) applies not only to insurances on 
lives, but also to those on any events whatsoever, with the exception 
of insurances on ships, goods and merchandises; these are 
expressly excepted {D, On the other hand, the Act of 1774 (t) does 
not apply to all contracts by way of gaming or wagering, but only 

(/) the elaborate Judgment on this point of Collins, M R., in ffnrte v. 
Fearf lAfe Auurance Co., [1510'*] 1 K. B. 658, C. A. In Ketthwefl v. Rr/age 
ilMurance Co., [1908] I K. B. 516, 0. A. (a case of a life polioy), there was a false 
reproseot^ttion on the part of the ag«'Ut of the iusurunce company that the 
assurud would be entitled to a free policy ou paying premiums for a certain 
number of the yearH, and the C(mrt of Appeal decided that although the in- 
surers w<iuld have been liable duiing those yeai-s. this did not preclude the 
assured from recovering the premiums. Qouell Barnes, P., observed that in 
all cases in which a contract is voidable at the option of one party, the other 
party is under a liability until the former elects to declare the contract void ; 
yet ihe fact that such a liability exists does not affect the right of the former 
party to avoid tliat contract. 

(y) For definition of “ wager,” see title Gaming and Wagfhino, Vol. T.Y., 
p. 267; Hampden V. Wahh (1876), 1 Q. B. JD. 189; CarlUl Carbolic Smoke 
Ball Co., [1892] 2 Q. B. 484, 493. 

(7t) Chrsterjield {Karl) v. Janese. (1751), 2 Ves. 125, 137 ; March (Earl) v. 
Ptgoi (1771), 5 Burr. 2803. 

(t) Life Assurance Act, 1774 (14 Geo. 3, o. 48). Its title is “An Act for 
regulating insurances upon lives, and for prohibiting all such insurances, except 
in cases where the persons insuring shall have an interest in the life or death of 
the persons insurra,” and it reoites that ” it hath been found by experience 
that the making insurances on lives or other events, wherein the assured ahull 
have no interest, hath introduced a mischievous kind of gaming.” Th»t title of 
the Act of 1774 is, os will be seen from the text, \upra, far more limited than 
its operative part. 

. (A) The Life Assurance Act, 1774 (14 Oeo. 3, c. 48), s. 1. This Aot dii^not 
apply to Ireland, but it hus boon extended to thst ooiintrv by the Life Assurilhoo 
(Ireland) Act, 1866 (29 & 30 Viet. o. 42). It is doubted in Bunyou, Law of t'ire 
Insurance, 3rd ed., p. 67, whether the latter Act applies to insurances other than 
those ou lives, but on comparing the title to the two Acts it would seem that 
it does. 

(0 By the Life Assurance Aot, 1774 (14 Geo. 3, c. 48), s. 4. As to these 
excej>tiou!>, see p. 620, post. 
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to such as are contracts of insurance in the ordinary sense of the Sspr. 4. 

\pord. Thus it does not apply to an ordinary bond (?/0i Wa^er 

nor to a covenant by which a sum of money is agieed to be returned PoUoles: 
on the death of A., provided B. (an expectant devisee under the will % 

of A.) cannot make out a good title to certain real estate («)• of 1774 

Insurances which contiavene the provisions of the Act of 1774 (o) ® '' ' 

are illegal, therefore where on the trial qf an action it appears 
from the evidence adduced by the plaintiff or otherwise that his 
claim is founded upon such an illegal policy the court will not 
entertain the action ; and the fact that the illegality is not set up 
by the defendant makes no dineieiu;e( p). 

1014. It is also eniicled that it shall not be lawful to make any TheActof 
policy or policies on the life or lives of any person or persons, or 1774, •.2. 
other event or events, without inserting in such policy or policies 

the person’s or persons' name or names interested therein or for 
whose use, benefit, or on whose account such policy is so made or 
underwrote {q), 

1015. It is further enacted that in all cases where the insured The Act ot 
hath interest in such life or lives, event or events, no greater sum 1774, aB. 
shall be recovered or receivc^d from the insurer or insiirers, than 

the amount or value of the inieiest of the insured in such life or 
lives, or other event or events (r). The interest here referied to is 
that which the assured has at the time of effecting the policy, 
and he therefore cannot recover more than the amount or value of 
the interest which he had at that time (a). 

Sect. 6. — Stamps on Policies other than Marine Policies. 

1016. A penalty of £20 is imposed on any person who fails to Stamp Aot, 
execute a duly stamped policy within ope month after receiving or i®®^* 
taking credit for the premium or consideration for any insurance 

other than sea insurance ; or who makes or issues a policy (other 
than a marine policy), which is not duly stamped, or pays money 
or allows it in account upon or in respect of such a policy {h). 

(w/) Wliaritm v. ATa/y (1799), 6 Vcs. 27. 

(w) Cook V. Fi^d (ISoO), 15 Q. B. 460. There is strong authority for saying 
that the Life Assurance Act, 1774 (14 Geo. 3, c. 48), applies only to contracts 
made in the foim of a policy of insurance, or at any rate, only to^ such as are 
usually made in that form ; but there are one or two casos pointing to a con- 
trary conclusion. It is impossible to reconcile uli the judgments on this subject ; 
they are discussed in 2 tiinith, L. G., llthed , pp. 279 — 286. But a discussion 
of titis question is unnecessary in treating of lil'e, accident, and other like insur- 
ances, which are conti acts nmde in the form of a policy of insiu'ance. Moreover, 
the Gaming Aot, 1846 (8 & 9 Viet. c. 109) (see title Gaming and Waoebino, 

Vol. XV., pp. 276 et »eq.), has made the question one of cemparativelv little 
importance. 

(o) Life Assurance Act, 1774 (14 Geo. 3, o. 48). 

(p) Oedye v. Jioyal Fxchdhge Assurance Corporaiton, [1900] 2 Q. B. 214, 220; 
compare Buchanan A Co. v. Faler (1900), 4 Com. C'as. 223. 

(^. liife Assurance Act, 1774 (14 Geo. 3, o. 48), s. 2. See Shilling ▼. 

AcUdehtcJ Death Insurance Co. (1857), 2 H. & N. 42, and p. 547, post. 

(r) Life Assurance Act, 1774 (Geo. 3, c. 48), s. 3. 

(a) Dally v. India and London Life Assurant's Co. (1855), 15 0. B. 365, 

2 Smith, L. 0., 11th ed., 271, Ex. Ch., overruling Godt-all v. Boldero (1807), 9 
East, 72; 2 Smith, L. 0., 11th ed., 263. 

(5) Stamp Aot, 1891 (54 & 55 Yiot o. 39), s. 100. The stamp duties on a life 

B 2 
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It seems, however, that notwithstanding the first-mentioned pro- 
vision, a binding contract of life insurance may be made verbally (c). 

1017. Policies may be stamped, without penalty, thirty days 
after their first execution, or after they are received within the 
United Kingdom if executed elsowhere. Moreover, any unstamped 
or insufficiently stamped policy may be stamped after execution on 
payment of the unpaid duty, with interest where tlie duty exceeds 
£10, and a penalty of £10 (^f). The Commissioners of Inland 
Bevenue may, if they think fit, remit the penalties or any part 
thereof (e). 

An assignment of a policy of lifo insurance must bo duly 
stamped (/). 

Policies issued by friendly societies need not be stamped (.7). 

Accident policies, and policies of insurance for any payment 
agreed to be made during the sickness of any person, or during his 
incapacity from personal injury, or by way of indemnity against 
loss or damage of or to any property (which include fire policies) 
must be stamped with a penny stamp, and so must a policy of 
reinsurance against these risks between insurance companies (h). 

Employers' lia})ility policies must also be stamped with a penny 
stamp (i). 


Part III. — Fire Insurance. 

Sect. 1. — Nature and Form of the Contract : The Stamp Act 

Dufinltion of 1018. A contract of fire insurance is a contract by which the 
ihe contract, insurer agrees, for valuable consideration (usually called the 
premium), to indemnify the assured, up to a certain amount and 
subject to certain terms and conditions, against loss or injury by 
fire which may happen to the property insured during a specified 
period. The contract is generally embodied in an instrument 
called “a policy” (A), which sets out the various terms and 
conditions upon which the insurance is effected. 


policy are as follows : — On a sum insured not exceeding £10, Id.; above £10, 
and not exceeding £2o, :3d. ; al- 'Ve £25, and not exceeding £500, fid. for 
every £50 or fractional part thereof ; above £500, and not exceeding £1,000, 1«. 
for every £100 or fraotiohal part thereof; above £1,000, for every £l,000 or 
fractional part thereof, 10a 
I c) Neuman v. liehten (1884), 28 Sol. Jo. .'301, G. A. 
i d) Stamp Act, 1891 (64 & 55 Viet. 0. 80), s. 15 (1), (3) (b). 

(e) /Md.. ■.16(2) (a), (3) (a). 

/) Ibid., 8. 118. 

(ff) Friendly Societies Aot, 1896 (59 A 60 Viet. 0. 25), s. 38 ; and see title 
Friendly Societies, Vol. XV., p. 161. 

. (h) Stamp Aot, 1891 (54 A 55 Vict. 0. 39). ss. 91, 98 (2), 99, 100, and Sohed. L 
A so-called policy guaranteeing the payment of a fixed sum at a certain date, and 
providing for payments of surrender value if required at an earlier date, is 
chargeable with a 6d. agreement stamp Mortgage Invwramn Corporation v. 
Inland Revenue Commieeionen (1888). 21 Q. B. D. 352, 0. A.}. 

(i) Finance Aot, 1899 (62 A 63 Viet. c. 9), s, 11. As to stamp duties 
generally, see title Beyende. 

(A) For a usual form of policy, see p. 527, poet. 
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1019 . Such a formal document is not, however, necessary in order 
to constitute a valid contract of fire insurance ( 1 ). Thus a slip, 
initialled by a broker with a view to the preparation of a policy, 
may create a binding contract of insurance (m). In fact a proposal 
to insure and an acceptance of such proposal may constitute a 
binding contract to insure even without the payment of any 
premium (/i), and where such a contract hQ,i) been entered into the 
insurers will be compelled by a decree for specific performance 
to grant a policy, notwithstanding that a fire has taken place (o). 

1020 . On making the proposal to insure, the premium or some 
part of it is usually paid by the proposer, who thereupon receives 
what is called a deposit receipt or interim protection note (often 
called a “ cover note "), holding him secure for a definite period until 
his proposal has been accepted or declined by the insurance office. 
If the fire occurs before the expiration of the period, the insurers, 
unless they have previously declined the risk, will be responsible for 
the loss. Thus the interim protection note or deposit receipt is 
evidence of a proposal by the insured to effect an insurance subject 
to all the usual terms and conditions of tho insurance office, and 
also constitutes an undertaking that, pending the acceptance or 
refusal by the company, the property is held insured under these 
conditions. The deposit receipt or interim protection note therefore 
constitutes a contract of insurance for a certain time(p). 

1021 . By the Stamp Act, 1891 (^), the expression “policy of 
insurance *’ includes any writing whereby any contract of insurance 
is made or agreed to be made or is evidenced, and all such 
documents require a penny stamp (r). A deposit receipt or 
protection note, being a contract for insurance, is a policy within 
the statute (q). But an unstamped pglicy may, on payment of the 
penalty, be stamped at any time after its execution («). 

1022. A contract of fire insurance is a personal contract with the 
assured, and is not a contract passing with the property insured. 
Therefore, on the sale of a thing insured, no interest in the policy 
passes to the purchaser unless at the time of the sale the policy 
be assigned expressly or impliedly, and it may consequently happen 
that, although property is insured and a fire occurs, no action can 
be maintained by anyone on the policy. Thus, if a vendor who 
has insured property against fire conveys it to a purchaser without 
assigning the policy and a fire occurs, neither vendor nor purchaser 

(l) Be Norwich Equitahle Fire Aesurance Society , Royal Ineurance Co* a Claim 
(1807), 67 L. T. 241. 

(m) Tkampaon y. Adama (1889), 23 Q. B. D. 361. • 

(n) Bhuytoandoia y. Ntiherlanda India Sea and Fire Ineurance Co, of Batavia 
(1888), 14 App. Gas. 83 P. G. (a case of marine ineurance, where the Stamp 
Acte (eee pp. 338, 615, ante^ were inapplicable). 

(o) Bhugwandaaa y. Netherlanda India Sea and Fire Ineurance Co. of Batavia^ 
aupra ; compare Motteux v. London Aaeuranee Co, (173^, 1 Atk. 646 ; Mead v. 
Daviaon (1836), 3 Ad. & El. 303, 309; Parrv y. Creed Ship Co. (1863), 10 Jtir. 
(k. a) 294. For specific performance ^nerally, eee title Specific I^rformanos. 

(p) Uitizena Ineurance Co. of Canada y. Paraona, Queen Ineurance Co. ?, 
Paraone (1881), 7 App. Gas. 96, 124, 126, P. 0. 

(;) Stamp Act, 1891 (64 & 66 Viot. o. 39), e. 91. 

(r) Ibid., Sched. I. ; see s. 99 ^id.), and p. 616, ante 

(a) Btamp Act, 1891 (64 A 65 Yict. o. 39), ss. 14. 16. 
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Sect. 2. — Suhroqation, 

1023. It is a fundamental principle that the contract of fire 
insurance, like that of marine insurance, is presumed to be 
a contract of indemnity (a); and the rules of law relating to 
insurable interest hi marine insurance apply equally to fire 
insurance {h). 

From this it follows that the principle of subrogation applicable 
to marine insurance applies also to fire insurance (c). This doctrine, 
indeed, receives its most frequent and most important application 
in fire insurance. For example, where insured property has been 
damaged by lire under such circumstances as to entitle the assured 
to be paid compensation for the damage out of the police rate 
under the Riot (Damrges) Act, 1880(6/), the insured owner cau 
pursue one of two courses. He can at once recover from the 
insurance office the whole amount of the damage, and then the 
office having paid the loss will be entitled to claim or recover in 
the owner’s name (c) the compensalion which is payable out 
of the police rate; or the owner cau l egin by claiming compen- 
sation out of the police rate, and then, after having received 
that amount, recover from the insurance office the difference 
between the amount payable under the policy and the sum received 
for compensation (/). 

Again, whore a lessee of a house is bound by a covenant to 
repair and it is destroyed by fire, the lessor who has in.siired can at 
once recover the amount insured from the insurance office, and the 
office on payment of the loss will be subrogated to the owner’s 
rights against the lessee, dnd can sue in the owner’s name the 
lessee under his covenant to repair ; or the lessor can in the first 
instance recover compensation from the lessee under the covenant 
to repair, and then claim from the insurance office the difference 


(<) Lynch V. DalzeU Bro. Pari. Cap. 431 ; SadUra Co. v. liadcock (1743), 

2 Atk. oo4; PooU v. AdaTna (1864), 33 Ij. J. (cn.) 630; Nt/rih of b'nyland (hl- 
calce Co. v. Arrhanyel Innurante Co. (1876), Ii. R 10 Q. B. 249 ; llayner v. J^ston 
(1881), 18 Ch. D. 1, C. A.., per Bheit, at pp. 11, 12 ; Colhmjrtdye v. Poyal 
Exchange Aaaurance Corporation (1887), 3 Q B. D. 173; Etclema/ittcal Oorn- 
miaaionera for England v. Jioyal Exchange Aaaarance Corporation (1895), 
11 T. L. B. 476, G. A. Firo poiiciea are not assiguablo without the consent of 
the office {Lynch v. Dalzell, aupra; Sadlera Co. v. Badcoth, anpra ; see title 
Ohoses in Action, Vol. lY., p. 402) ; but this matter is usually the subject of 
exprosa condition, see p. 529, post. As to the assiguuioul of the policy, see 
p. 543, poat. . 

(a) Darrell v. Tihhtta (1880), 6 Q. B. D. 560, 0. A. ; Caatellain v. Preaton 
(1883), 11 Q. B. D. 380, C. A. See title Guarantee, Vol. XV., p. 444. 

(5) See p. 366, ante, and p. 519, j/oat. 

. (e) See p, 490, ante; CaaMhnn v. PreaUm, at^a. 

(a) 49 & 50 Viet. c. 38, s. 1 ; and see titles Criminal Law and Procedure, 
Vol. IX., p. 300, note (c) ; Police. 

(e) It seems open to argument that under the Riot (Damages) Act, 1 886 (49 & 50 
Vici 0 . 38), 88. 1, 2, 4, the assurers after paying the loss are entitled to sue in 
their own names ; but see p. 519, poat. 

(/) Aldridge ▼. Great Weatern Sail. Co. (1841), 3 Man. A G. 515; Maaon v. 
Sainabu^ (1782), 3 Doug. (k. b.) 61 ; Olark y. Blything {InhabitanU) (1823), 
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between such compensation and the amount insured (g), Moreover, Sjma i 
if the assured should renounce any of his rights and remedies Snbrotfa- 
against third parties to the benefit of which, if not renounced, the tion. 
insurers would have been subrogated, the assured will have to 
answer to insurers for the amount of the benefit he has lost (h). 

In short, the insurer on payment of the loss is entitled to the 
advantage of every right of the assured, whether such right consists 
in contract or in remedy for tort, or to anything he has received 
or is entitled to recover in diminution of the loss (i). 

Thus, where an assured has received from a corporation notice Compulsory 
to treat for certain property which is subsequently burned and the Purchase, 
loss paid by insurers, the latter will be subrogated to the rights of 
the assured against the corporation, and the assured is not entitled 
as against them to accept in satisfaction of his claim the amount 
of the loss less the money received from the insurers (A). 

1024. Insurers cannot, however, by reason of their right to sub- Insurere must 
rogation, sue in their own name ; they must sue in the name of 

tlie assured, and cannot recover from the third party unless tho 
assiired would himself be entitled so to do{l). But payment* 
honestly made by insurers in satisfaction of a claim by tho insured 
entitles the former to the remedies available to the latter; and 
such remedies cannot he resisted on the ground that the damage 
sustained was not covered by the teims of the policy (m). 

1025. It is only on payment of the whole of the loss sustained by Subrogaiion 
the assured that the insurer is entitled to bo subrogated to the rights effectual 
of tho former, so that if the amount insured is less than the amount of whole of* 
of such loss, tho insurance oihee, though it has paid the amount the lose, 
insured, would not be subrogated to the rights of the assured. 

'I’herefore the assured will remain dominvs litis in the action brought 

by him against the person primarily liable, and will bo entitled lo 
compromise tho action without the assent of tho office, provided 
always he acts bond JUle, without any intention to sacrifice the 
interests of the insurers ( 71 ). 

Sect. 3 . — Insurable Interest. 

SuD-SEor. 1. — ]Vhat amsUtutea Insurdble [ntereat. 

1026. All fire policies relating to insurances on houses, buildings, Effect of 
and other like real property are prohibited where tho person for ciamWmg 
whose use, benefit, or on whose account they are made has no 

(y) Darrell v. Tibbitta ( 1 880), 5 Q. B. D. 660, 0. A. The ri^^hts of the lessor 
and lossoo inter ae may, of course, be regulated by the prov/sions of the lease ; 
see title Landlord and Tenant. 

(A) Went of England Fire^ Inaurance Co, v. lanaca, [1896] 2 Q. B. 377, per 
r'oLLINS, J., at p. 3S3 ; aflarmed, [1897] 1 Q. B. 226, 0. A. (benefit of repairing 
covenant); Phoenix Aaaurance Co. v. Spooner, [1905] 2 K. B. 763 (benefit of 
notice to treat). 

(») Caateltain v. /Vesfon (1883), 11-Q. B. D. 380, 0. A., per Brett, L.J., at 
p. 388 (benefit of contract of sale). 

(k) Phoenix Aaaurance Co. v. Spooner, [1905] 2 K. B. 763. 

I 'O Simpaon ▼. Thomaon (1877), 3 App. Gas. 279. 

'in) King v. Victoria Inaurance Co., [1896] A. 0. 261, P. 0. 

I n) Oommertial Union Aaaurance Co, v. Luter (1874), 9 Oh. App. 488. For the 
sii^ar position in marine insurance, see p. 403, arde. 



m 


INSURANCE. 


SbOT. 8. 

Insorabto 

Interest 


Tnaurable 

interost. 


interest (o). Moreover, the name of the person interested, or for 
whose use or benefit, or on whose account, the policy is made 
must be inserted therein, and no greater sum can bo recovered 
than the amount or value of the assured’s interest at the time of 
the effecting of the policy (p). Nor can the assured recover more 
than the amount or value of his interest at the time of the loss, 
inasmuch as the contract of insurance is, by its very nature, and 
generally by its express terms, a contract of indemnity (q). 

As regards fire insurances on goods, they are, though not within 
the Act of 1774 (p), if they be wagering contracts, null and void by 
reason of the Gaming Act, 1845 (r). 

1027. The legal principles of marine insurance as to what con- 
stitutes an insurable interest apply equally to fire insurance, with 
this exception (arising from the Act of 1774) (p), that in case of fire 
insurance on houses or buildings the assured must have an insurable 
interest at the time oi effecting it, as well as at the time of loss, 
whereas in the case of marine insurance it is sufficient for the 
assured to acquire such an interest any time before the loss (s). 
A defeasible interest or a contingent interest, or a partial interest 
of any nature, is insurable; and any person who stands in any 
legal or equitable relation to the insuied property, in consequence 
of which he may be prejudiced by its loss or by damage thereto by 
fire, has an insurable interest (t). 


Sub-Sect. 2. — Vendor and Purcheuer of Real Property. 

Vendor an<i 1028. The legal relation between the vendor and purchaser of 
purchaser of property Under a contract which is still in fieri is not exactly, 
lea proper y. regards the property itself, the relation of trustee and 

cestui que trustt because it ic uncertain whether the contract will or 
will not be performed. But when the contract is actually completed 
by conveyance or is performed in everything except the mere 
formal act of sealing the engrossed deeds, then that completion 
relates back, and the relation between trustee and cestui que trust 
as to the property the subject-matter of the contract is estab- 
lished (a). But this relation does not extend, in the absence of an 
assignment or agreement to assign, to the benefic of a policy of 
insurance against fire. Thus where the vendor who has insured 
his house against fire contracts to sell it, and between the date of 
the contract and its completion the house is damaged by fire, and 
the insurance company, not being aware of the contract, pays the 
amoufit of the, loss to the vendor, the purchaser is not entitled to 
have the insurance money deducted by way of abatement from the 

(o) See Life Assurance Act, 1774 (14 Qeo. 3, o. 48), ss. 1, 2, 4; and see p. 614, 
aide. 

(p) life Assurance Act, 1774 (14 Geo. 3, o. 48), ss. 1, 2, 4 ; and boo p. 614, ante. 

(9) See, further, title Guaeaktee, Vol. XY., pp. 444 el eeq. 

(r) 8 & 9 Viet. 0. 109, s. 18. See title Gaming and Waoeeing, Vol. XV., 

p. 268. 

See p. 367, ante. 

(<) See pp. 367 et se?., ante, and the text, infra. 

(a) Rayner v. Preston (1881), 18 Ch. D. 1, 0. A., per James, L.J., at p. 13 ; 
Ridout y. Fowler, [1904] 1 (A. 668, per Faawbcl, J., at p. 661 ; afflnned, 
[1904] 2 Oh. 93, 0. A. See merally, os to the lelatioiuhip of tender end 
purohaser of real property, title Sale of Land. 
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purchase-money. On the other hand, the vendor, when he has Ssot.* 
received the insurance money from the insurers, is bound, in InBUrahl# 
accordance with the principle of subrogation, to repay them that 
amount out of the purchase-money received from the purchaser (6). 

Sub-Sect. 3 . — Vendor and Furchaser of Qood$. 

1029. The vendor of goods in which the property and risk have Vendor and 
not passed to the purchaser at the time of the former effecting the 
insurance on them has, of course, an insurable interest in them to 

the amount of their value. But if before the loss or damage the 
property has passed from the vendor to the purchaser, and it has 
not been agreed between them that the policy shall enure for the 
benefit of the purchaser, the vendor, having no interest in the 
goods at the time of the loss, cannot recover on the policy (c). On 
the other hand, if such an agreement has been come to, the vendor 
holds the policy in trust for the purchaser, and the latter can 
maintain an action upon it in the vendor’s name(d). 

1030. The person who has entered into an agreement for the sale insiiiaaoe on 
of goods can insure the profits he expects to derive from them, but, P«'**^*- 
only by a policy in which profits are insured eo nomine. An 
insurance merely on goods will not cover a loss of profits (c). 

Sub-Sect. 4. — Mortgagor and Mortyagte. 

1031. A mortgagor of properly has an insurable interest in it for Mortgagor 
the full value ; a mortgagee has an insurable interest for the morign 
amount of the mortgage debt, and if he intended to insure for the 

benefit of the mortgagor as well as of himself, he can recover from 
the insurers the full amount insured, holding its excess over the 
mortgage debt in trust for the mortgagqr. Whether this was or was 
not his intention is a question of fact(y). 

(&) liayner v. Pteston (1881), 18 Ch. I), 1, C. A. ; iWe v. Adams (1864), 

33 L. J. (CH.) 639 ; Castellain v. I^stim (1883), 11 Q. B. D. 380, 0. A. 

(f) North of England Oil~cake Co. v. Archangel Insurance Co. (1875), L. E. 

10 U. B. 249 (marine). 

(d) Powlea v. Innes (1843), 11 M. & W. 10; compare Lloyd v. Fleming (1872), 

L. B. 7 Q. B. 299, 3<)3 (marine) ; and see pp. 360, 520, ante. See also, r>n tho 
question of insurable interest under a contract of sale, Seittance v. Hawley (1863), 

13 0. B. (n. 8.) 458 ; Sparkesy. Marshall 2 Bing. (N. c.) 761 ; Inglxs v. StcKk 

(1885), 10 App. Gas. 263. Where goods were left in the seller’s wniehouse. and 
were burned at a date when the risk was the purchaser’s, the seller, having 
recovered under a floating policy not more than sufficient to cover his loss apart 
from the specific ^oods, was held not bound to apply any part of the insurance 
moneys in reduction of the price of such goods \Marivneau, v. Kxtching (1872), 
h E. 7 Q. B. 430). As to sale of goods generally, see title Sale of Oodus. 

(e) ^ Wrighi and Pule (1834), 1 Ad. & El. 621 ; Stockdale\. Dunkg) (1840), 

6 M. & W. 224, 232 ; and see p, 365, ante. 

(/) Irving V. Pphardenn (^831), 2 B. ft Ad. 193. In Castdlain v. Pteeton, 
tu^a, Bowen, L.J., says, at p. 398: is well known in murine aAd 

in fir« insurances that a Mrson who has a limited interest may insure, 
nevertheicsa, on the total value of the subieot-matter of the insurance, and he 
may recover the whole value, subject to these two provisions ; first of all, the 
form of his policy must be such as to enable him to recover the total value, 
because the assured may so limit himseU by the way in which he insures 
as not really to insure the whole value of the subject matter, and secondly, 
he must intend to insure the whole value at the time. When the insurance 
IS effected, he cannot recover the entire value unlees he has intended to 
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1033. Whether either the mortgagor or mortgagee can, in the 
caae of an insurance on buildings, as a “ person interested,” invoke 
the aid of the statute (k) relating to reinstatement, by requesting 
the office to lay out the insurance money in rebuilding or repairing 
the premises, seems doubtful. 

1034. Although a mortgagee has an insurable interest, and can 
insure the mortgaged property in its full value, he is not, apart 
from autliority given to him by statute, or agreement between the 
parties, entitled to charge the mortgagor or the mortgaged property 
with the premiums of insurance, nor cun he do so oven when the 


1032. As a contract of fire insurance is a personal contract, 
which does not pass with the property (fj), it follows that where 
mortgaged property which has been insured by the mortgagor is 
destroyed by fire, the mortgagee is not, in the absence of a 
covenant as to the application of the insurance money, entitled to 
have it applied in payment of the mortgage debt, even where the 
policy has been effected by the mortgagor in pursuance of a 
covenant by him with the mortgagee (h). The same principle 
would apply to the mortgagor in case of a policy effected by the 
mortgagee (»)• 


insnro the entire value. A poi'floa with a limited interest may insure either 
for himself and to cover his own interest only, or ho may insure so us to 
cover not merely his own limited interest, but the interest of all others who 
are interested in the prujicrty. It is a question of fact what is his intention 
whon he obtains tho policy, but ho cun only hold for so much as ho has 
intended to insure” (see as to this pa.s.sime, Ganami v. IVhatman (1905), 93 
L. T. 101, 103). ... “If ho has the legal ownership, he is entitled to 
insure for tho whole value, bu|| even suppohing ho is not entitled to the 
legal ownciship, ho is cutitleil to insure }>riin/t facie for all. If ho intends 
to cover only nis mortgage, and is only insuiing his own interest, ho can 
only, in the event of a loss, hold the amount to which ho has been damnified. 
If he has intended to cover other persons beside himsolf, he can hold tho 
surplus fur those whom ho has intended to cover. Hut one thing he cannot 
do, that is, having intended only to covor himself, and being a person whose 
interost is only limited, ho cannot hold anything bevond the nmount of the 
loss caused to his own particular interest.” ’ 'Fliis judgment must, howe-,.‘r, be 
road subject to tho observation that an insurance on houses or other buildings 
is within the Lifo AssurHiico Act, 1774 (14 Goo. 3, o. 48) (sec p. 614, ante), and 
therofoie the ussuied cannot recover inoro than tho valuo of his interest at tho 
time of offecting tho jiulioy, which also must niontion tho names of the persons 
iiitojostod or for whose benefit the insurance is effected {ihi'J. , ss. 2, 3). Under the 
old systoui of pleading it was doulxted whether an allegation in a declaration on 
a policy'that A. and B. were interested in the property insured was satisfiod by 

S roof &at A. was ‘mortgagor, and B. mortgagee v. lieid (1843), 6 Mon. & 

k 1). 

((/) See u. 6 1 7 , ante. As to the relation of mortgagor and mui tgagee generally, 
see title Mortoaok. ^ 

(A) Lees v. nViiieVy (18U6), L. R. 2 Eq. 143; Rayntr v. Preaton (1881), 18 
Ch. D. 1, 8, 0. A. ; distinguish Oartfen v. Ingram fl862), 23 L. J. (on.) 478. 

(i) But where thoie is an agreement to apply the insurance money in 
discharge of the moidguge dobt. the mortgagor’s interest is pro tanto covered 
{NithvU V. StoUieh Uriim and National Insurance Co. (1885), 2 T. L. K. lOU). 

(A) Fires Prevention (Metropolis) Act, 1774 (14 Geo. 3, o. 78) ; see p. 642, post. 
See Westminster Pire Office v. Gfasgout Provalmi Investment Sn>\dy (1888), 
13 App. Gas. 699, 713 ; see also Wimbledon Park 6o{f Cluh v. imperial Jnsvran"i 
Co. (1902), 18 T. L. B. 816. Am to reinstatement, see farther, p. 641, poet. 



Part III. — Fire Insuranok. 


63 $ 


mortgagor has covenanted to insure and has neglected to do so (p. 
But a mortgagee, where the mortgage is made by deed, has certain 
statutory powers to insure against loss or damage by fire, and to 
charge the mortgaged property with the premiums (m). 

Sub-Sect. 6. — Trudee ^ and KTecutotB , 

0 

1035 . The trustee in whom the legal ownership of trust property 
is vested can, in the absence of any provision in the policy to the 
contrary, insure the property in his own name(n), but if the trustee 
has not the legal interest vested in him and the property consists 
of lands and buildings, as distinguished from goods, the name of 
the cestui que ti'ust must be inserted in the policy in order to satisfy 
the requirements of the Act of 1774 {a). The Act of 1774 (n) does not 
apply to insurances on goods, but fire policies almost always contain 
a condition that the fact of a person being a trustee must be stated 
in the policy (6). 


Sub-Skct. 6 . — Lessor and Lesses. 

1036 . A lessor has, of course, an insurable interest in the full 
value of the property leased, and so has the lessee whore he is liable 
to his landlord for a loss by fire, either because it is “ waste ” for 
which ho is resi^nsihle, or because he has covenanted to keep the 
leased promises in repair. Moreover, the lessee has, as a limited 
owner in possession, an iiisuiable interest in the demised 
premises (c). 

When the landlord has covenanted to keep the premises in 
repair, or to make good the damage done by fire, the insurance 
oifice with whom the tenant has insured is subrogated to his 
rights under the covenant of the landlord (ci). 

(1) Dobson V. Land (1850), 8 Ilare, 216; Bellamy v. Brickenclen (1861), 2 
Johij, & H. 137; Brooke v. Btone (1865), 12 L. T. 114. But a mort- 
gagee in possession was allowed the expense of insuranuo under the usual 
directions as to just allowances {iS^hole/ield v. Lockwood (1863), 33 L. J. (cu ) 
106). 

(to) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
H. 19 (1) (ii.). These i)owera are subject to certain conditions, for which see 
ibid., s. 23 : and title Moutgage. 

(n) Lifo Assui'nnco Act, 1774 (14 Geo. 3, o. 48). 

(a) Ibid. See Collett v. Mon'xson (18ol\ 9 Haro, 162; llodson v. Uhserur 
L%/e Assurance Sociefy (1857), 8 E, & B. 40 ; and p. 514, ante. 

(b) See p. 624, post. As to the powers of a tiustee to insuie^ud to 
charge the income of the trust estate with the premiums, see Tiustee Act, 1893 
(66 & 67 Vict. c. 63), s. 18, which applies also to executors and iidminis- 
trutors {tbid., s. 18); but such persons are not bound either to insiiie or to 
continue the insurances Oj> the deceased whom they represent (Williams, 
Law of Executors and Administrators, 10th ed., 1444). See also titles 
Executoks and Administrators, Vol. XIV., m 300 ; Trusts and Trustees. 

(f) See Vasieflatn v. Bieston (1883). IIQ. B. JD. 380, 0. A., per Bowen, L.J., 
at p, 398; and title Landlord and Tenant. 

(d) As to subrogation genet ally, see pp. 490, 518, anfe. For the con verse case 
where a landlord has in.sured, see p 618 ante. When a tenant has an option to 
purchase demised premises, which the lessor has insured, and they are damaged 
by fire, questions have arisen os to whether the tenant is entitled to any and 
to what extent to the benefit of the lessor’s insurance. As to such queraons, 
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1037. Where a lease contains a covenant by the tenant to repair, 
but no covenant to insure, and separate insurances have been 
effected by the landlord and tenant, the landlord will be entitled to 
recover on his policy the full amount insured, although the policy 
contains the usual average clause, and the landlord has taken no 
steps to enforce the covenant to repair, and the tenant has, since 
the fire, become bankrupt, so as to render the insurer’s right of 
subrogation nugatory (e). 

Sub-Sect. 7. — Bailor and Bailtt. - 

1038. The owner of goods who has bailed them has an •insurable 
interest for the full value of the goods ; so has the bailee if he is 
responsible for the loss of the goods by fire, as, for instance, a 
common carrier (/), and to a more limited extent an innkeeper or 
a pawnee (^). An innkeeper has also an insurable interest in 
respect of the lien which he has on the goods of his guests, and a 
pawnee in respect of his security (/i). 

A bailee in possession of goods can, in the absenco of an exfjress 
provision to the contrary, insure them to their full value, and will 
hold the excess of the sum insured ovei the amount of his lien, 
or that of his liability to the bailor, in trust for the latter (r). 

But almost all fire policies contain the condition that goods held 
in trust or on commission will not be covered by the policy without 
special mention, and a bailee is a person holding the goods 
as trustee within the meaning of such condition (A;). Thus 
wharfingers insured under a policy expressly covering “goods 
held by them on trust or on commission,” and containing the 


Bee Reynard v. Arnold (1875), Ch. App. 386; Edwaide v. Weet (1878), 7 
Oh. D. 858 ; aud titles Landlord and Tenant ; Salk oe Land. 

(fl) Andrews v. Patriotic Assurmce Co. (1886), 18 L. B. Ir. 355. In this 
lase the court applied the principles laid down in North British and Mercan- 
tile 'Insurance Co. v. London, Liverpool, and Olobe Insurance Co. (1877), 5 
Gh. D. 569, 0. A., which is fully discussed on p. 537, post. Leases contain 
varying provisions as to reinstatement of premises and liability for damage by 
lire ; see title Landlord and Tenant. As to the right of persons interested 
to require the insurers to reinstate under the Fires Prevention (Metropolis) 
Act, 1774 (14 Geo. 3, o. 78), s. 83, see p. 5'i2, post. 

(/) Crowley v. Cohen (1832), 3 B. Ad. 478 ; and see title Oarriebs, Vol. lY., 
p. 92. As to bailment generally,^ see title Bailment, Vol. L, pp. 623 st sea. 

(g) For the limitation on an innkeeper’s liability, see Innkeepers’ Liability 
Ac^ 1863 (26 & 27 Viot. o. 41) ; and title Inns and Innkeepers, p. 321, ante. 
l^e liability of pawnbrokers in <;ase of fire is imposed by the Pawnbrokers Act, 
1872 (31( & 36 Viot. o. -93), s. 27, which also gives the right to insnre ; see title 
Pawns and Pledges. 

{h) As to the insurable interest of a pledgee, ee^Suth^landy. Pratt (1843), 12 
M. & W. 16 ; as to that of a person having a lion, Wolff v. Bomcastle (1798), 
1 Bos. & P. 316, per Buller, J., at p. 323 ; Hanwx v. Fishing Insurance Co. 
(1837), 3 Sumner, 132 (U.S.A.), per Story, J., at p. 139. As to innkeepers’ 
lien, see title Inns and Innkeepers, pp. 323 et seq., ante. As to lien generally, 
see title Lien. 

(0 See p. 366, ante. 

{k) The following is an example of such a condition : Persons intending to 
insure property of which they are not absolutely and beneficially the owners will 
not bo entitled to any benefit from their policies unless it is therein stated that 
such property is hdd in trust or on cmnmission or otherwise as the ease may 
be.” 
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\isaal condition that it shall not ** extend to cover any goods ^ 

hold in trust or on commission unless the same be expressly Insur^to 
inserted in the policy,” can recover the full value of goods destroyed Interest’ 
by fire, holding the excess of the value over the amount of their 
lien in trust fOr the owners (1). On the other hand, if the insurance 
is expressed to be “ on merchandise the assured’s own or for which 
tliey are responsible ” in or on certain warshouses etc., the assured 
can recover only in respect of goods belonging to the assured or 
for which they were responsible, and not in respect of goods the 
property in which had at the time of the fire passed to the 
purchasers, at whose risk they were (m). 

Sub-Sect. 8. — Joint Oionera ; BanTfrupU ; ImumbenU of Beneficea. 

1039. Joint owners of property, whether partners or not, have Joint owne™. 
severally insurable interests which extend to the entirety of the 
property and not merely to the value of their shares (n). 

1040. A bankrupt has an insurable interest in property of the Bankrupt, 
estate of which he is in possession, although it is vested at^ 

law in the trustee in bankruptcy, because he is responsible to the ‘ 
trustee as the real owner (o). 

1041. An incumbent of a benefice who is bound to keep in [ncumbent. 
repair the buildings belonging to it has an insurable interest. The 

rector may also insure the church in his own name, since the 
freehold of the whole church is in him (p). 

Sect. 4, — Reinsurance. 

1042. After the assurance has been made, the insurer himself Reinsurance, 
may insure against the risk which he has undertaken, and has an 
insurable interest to the extent of the liability which he may incur 

under and by reason of his original contract of insurance. The 
contract by which he protects himself against the risk for which he 
has made himself responsible to the original assured is called the 
contract of reinsurance (?). 

(f) WaUra v. Monarch Life Jaaurance Co. (185^, 6 E. & B. 870 ; London and 
North Wealem Rail. Co. v. Ulyji (1859), 1 E. ft E. 662. As to the meaning of 
goods “held in trust,” see also South Auatralian Insurance Co. v. RandeJI 
(1869), L. R. 3 P. C. 101. 

(m) North British Insurance Co v. Moffatt (1871), L. R. 7 0. P. 26. 

(n) Page v. Fry (1800), 2 Bos. ft P. 240. As to joint ownorship, see titles 
Paktnbrship ; Personal Phoperty ; Real Propehty an» Chat i els Real. 

(o) Marita y. Hnmilton (1852), 7 Exch. 323 ; Oouhtone v. Royal Tnaurunce Co. 

(1868), 1 F. ft F. 270. 

(jo) Seo title Ecclesiastical Law, Vol. XL, pp. 772, 773. As to-the 
respective interests of a lay rector and a vioar andchnrchwardons in the church 
itsdf, see ibid., pp. 468, 469; as to the responsibility of church wardens for 
church furniture, see ibid., p. 467 ; Lvidell v. Beal (I860), 14 Moo. P. C. 0. 1. 

{g) See further as to reinsurance generally, pp. 376 et Sf-q., ante. As to the 
construction of a clause purporting to incorporate in the reinsurance mlicy 
{inter alia) a clause in the original policy limiting time within whiw an 
action be brought, see Home Insurance Co. of New York y. Victoria- 
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1043. Agreements for a running account are often entered into 
between two insuriince offices, the one company agreeing to under- 
take a portioii of the whole, or of certain descriptions, of the risks 
of the other (r). Such an agreement does not constitute an agree- 
ment of partnership, but only a contract to reinsure (a). 

Sect. 5. — Cownencement and Duration of Risk, 

1044. Tlie risk commences from the time when the deposit receipt 
is given (b ) : in other words, from the time when the contract is com- 
plete. The deposit receipt {b) usually stipulates that tlie insurers shall 
have a certain number of days in which to make inquiries, survey 
the premises etc., before completing the contract. But there is 
no implied condition that the policy will he issued within a reason- 
able time ; and in the absence of any evidence of an intention to 
abandon the insurance or of mala fides, the assured who has 
received a covering document will be protected although no policy 
may have been issued during a long interval (c). 

1045. The risk continues for the term mentioned in the policy (d). 
Tn addition, whether it be or be not so stated in the policy, there 
are usually fifteen days of grace during wliich the assured has the 
opportunity of tendering the renewal piemium. But when the 
policy provides that there shall be no insiirance until the renewal 
premium has been accepted by the insurance office, and a loss 
accrues during the fifteen da>B and before payment of the premium, 
it seems that in the absence of any condition so framed as to 
show a contrary intention, the assured is not entitled to recover (e). 
Moreover, the insurers may give notice before the expiration of the 
insured period that they will not renew the policy at the old 
premium, and if no new agreement is come to before the loss the 
insurers will not be liable on the policy, if the increased premium 
be tendered after a loss, but during the fifteen days (/). 

1046. On payment of the renewal premium the policy remains 
in force for a year from the expiration of the former year not 
including the days of grace (^), and if a renewal premium is 
tendered after the expiration of the days of grace, and accepted i>y 

(r) OUdaianes v. Royal ^cchanyo Aesurance Corporation (1864), 6 B. & 8. 
797 ; Prtnes of WaU^ Lift Awuran't Co. v. Uardxntj (1H68), PI U. & £ 183. 

(a) Re Norwich Nquiiable Ftre Assurance Society, Royal Insurance Co.*a Claim 
(1687), 57 L. T. 241. 

(5) See 517, ante. See Citizens Insnraiice Go. of Canada v. Parsons, Queen 
JnsurancM Co. v. Parsons (1881), 7 App. Gas. 96, 124, P. 0. ; Bhugwandass v. 
Netherlands India Sea and Fire Insurance Co. of Butavia (1880), 14 App. Gas. 
83, P. G. 

(c) Thompson v. Adams (1889), 23 Q. B. D. 361 ; Bhugwandass v. Netherlands 
India Sea and Fire Insurance Co. of Batavia, euprcL * 

’(li) In a policy from 14th P'ebruary to l4th August the whole of the 
14th August 18 inclii(ied(/aaara v. RoycU Insurance Co. (1870), L. E. 5 Exch. 
296) ; see, furthtT, titl<* Time. 

(e) Tar'eton v. Staniforth (1796), 1 Bos. & P. 471, Ex. Oh.; compare 
Simpson V. Accidental Death Insurance Co. (1857), 2 0. B. (n. 8 .), 257. 

(y ) Salvin V. James (1805), 6Eaat, 571 ; Simpson v. Acctderdal Death Insurance 
Co., supra. 

(g) Salvin v. James, supra, per Lord Ellenbobouob, O.J., at p. 583. 
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the insurers in ignorance that a loss has occurred within such days, 
the policy is not revived (/t). The renewal premium must be paid 
to the insurance office or its agent, and the fact that the office 
lias debited the agent with the amount is not sufficient (i). 

Sect. 6. — Construction of Policy, 

Sub-Sect. 1. — General Rules. 

1047. Fire policies assume very different forms (A;), and it 
is necessary to consider the rules of construction applicable 
to them. These rules are generally the same as in marine 
policies (Z), and it is therefore sufficient to direct attention only 
to a few of them. Evidence of usage is admissible to explain an 
ambiguity or to annex an incident to the contract if not incon- 
sistent with its express terms (m). Words must generally receive 
their oidinary meaning (?i). 

fA) Acey v. Fernie (1840), 7 M. & W. 151. 

ft) Prxirhartl v. Merthant'a and Tradesman* a Life Assurance Society (1858), 3 
O.B. fN.a.)(i22. 

(k) The ordinary policy generally begins with a statement to the following 
effect : — 

This Policy of Assurance, Witnesseth.That the Assured having paid or agreed 
to pay the Company, the sum of il for Insuring against Loss or Damage by 
Fire, as hereinafter mentioned, the Pioperty hereinafter desciibod in the sum or 
several sums following, numel y : — 

The Company hereby agree with the Assured (but subject to the Conditions 
printed on the buck heieof, which are to be taken as part of this Policy) that 
the Capital Stock, Estates, and Securities of the Company shall be liable to pay 
or make good unto the Assuied any loss or damage by fire to the Property 
above described, which shall or may happen between the day of 
One thousand Nine hundred and and Four o’clock in the ulternoon of the 
day of One thousand Nine hundred and or before Four o’clock in 
the afternoon of tiie last day of any subsequent period in respoct of which the 
Assured shall pa\,>nd the Company shall accopt, the sum roqiimd for the 
renewal of this Insu .nice, to an auioiint not exceeding in respect of the matter 
or iii.itters above sp ified tho sum or sums sot oppi^site thereto respectively, 
and not exceeding n the whole the sum of £ 

The policN someii nes conluiiis a condition that tho insurance shall not bo 
in force until tho premium is paid ; but in its ab-enco no such condition 
will be implied (Killy v. Loudon and Stuffordshire Fire Insurance Co. (1883), 
Cab. & El. 47). in lioberta v. Security (A/., [1897] 1 U. B. Ill, 0. A., where 
the policy recited that the premium had been paid, the company was hoM 
estopped from denying that it had been; compoi-o that case with Editable Ftte 
and Accident Oj/icr^ Ltd. y. The Chtny fTo Hong, [1907] A. 0. 96, P. 0., where 
it was held that a similar recital in a policy did not ostojp the insurers, and where 
doubts were thi own on the correctness of the decision in the former ease. See 
also title FiSTOPPEL, Vol. XIII. pp. 365 et seq. , 

(V) See pp. 342 ttsey., aide. 

\m) See p. 344, ante. 

(n) See p. 342, ante. The^word gas ” when mentioned in a primd fade 
means gas used for ordinary illuminating purposes {^Stanley v. Western Insur- 
ance Co. (1868), L. B. 3 Exch. 71); compare Thempson v. Equity Fire Insurance 
Cb., [1010] A. 0. 592, P. 0.) (meaning of “ stored on the premises ”). As to 
the meaning of “dvff commotion” or ''usurped power” in the ordinary 
clause “ that no loss will be paid on fires occasioned by any invasion, foreign 
enemy, riot, civil commotion or any military or usurped power,” see Drtide- 
looter T. London AnuraiM Oonoration (1767), 2 Wils. 363; Langdcle v. Maeen 
(1760), 2 Monhall on MAriqelneuriuioe,3rded.,p. 703. Ab to wo meaning of 
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1048. Where there is no ambigaifcy, fall effect must be given to 
every provision contained in the policy, although it may be one 
which the assured would have rejected had he carefully looked at the 
policy (o). Greater weight must be given to a written clause than 
to a printed one, and if a printed clause be absolutely inconsistent 
with a written one no effect will be given to the former (|?). 

The rule (g) applicable to other instruments that, when a par- 
ticular enumeration of causes is followed by such words as “or 
other,” the latter expression ought, if not enlarged by the context, 
to be limited to matters ^usdern generis with those especially 
enumerated, applies also to fire policies. Its application is limited, 
however, to cases where the enumeration consists of particular 
matters belonging to a class or genus, and where, therefore, the 
general words that follow the enumeration may be properly held to 
include only things or causes included in that class or genus (r). 

Again, where an amb'guity cannot be removed by any other 
rule of construction, the maxim Verba chaitarum fortius acci- 
piuntur contra, proferentem will he applied («). 

Where there is a latent ambiguity as to the subject-matter of 
insurance, extrinsic evidence is admissible for the purpose of 
identifying it { t }. 

Sub -Sect. * 2 .—Oonditiona in the Policy , 

1049. Modern policies of fire insurance contain a great number 
of conditions which are made conditions precedent (a) to the liability 


“linon," and incidentally of “atook in trade,” see Watrliorn v. Langford 
(1813), 3 Gamp. 422. In the case of a policy on a restaurant, the roof of 
which was decorated with stained glass, it was held that the word “ building ” 
did not include stained glass {Royal Insurance Co, v. Westmineter Fire Ineurance 
Co. (1877^, Poet Magazine, 22iid January). See as to this word and other words 
of description common in policies, title Building Oontbacts, Enoineebs, 
AND Abohiteots, Yol. IIL, p. 175. 

(o) Beacon Life and Fire Assurance Co. v. Qihh (1862), 1 Moo. P. 0. C. (n. s.) 
73; compare Pearson v. Commercwl Union Assurance Co. (1876), 1 App. Ooa. 
408 ; and p. 342, ante. 

(p) Roiirtson v. French (1803), 4 East, 130, 135; Hydarncs Steamship Go. v. 
Indemnity Mutual Marine Assurance Co., [1805] 1 Q. B. 500, 0. A. In Pears, n 
V. Comm^iod Union Assurance Co., supra, the fire policy was on the hull of the 
steamship Indian Empire, lying in the Yictbria Dock with liberty to go into dry 
dock ana light the boiler fires once or twice during the ouri'en^ of the policy. 
It was held that the policy protected the vessel in the Yictoria Dock or any dry 
dock, and also while «n transitu to a dry dock, but that the risk was limited to 
the transit, and did not extend to the time durmg which the ship lay in the 
river not for the purpose of that^tironsit. 

(9) See-title Deeds 'and Otheb Inbtbuments, Yol. X., p. 468. 

(r) See Lord Wawon’b judgment in Bun Fire Office v. Hart (1889), 14 App^ 
Gas. 98, 103 ; see p. 347, ante. 

(«) Birrdl v. Bryer (1884), 9 App. Gas. 345 ; Thomson v. Weems (1884), 
9 App. Gas. 671, 687; Barnard v. Paoer, [1893] 1 Q. B. 340, 0. A.; and see 

p. 347, ante. But as regards any ' 

whether the insurer or the assured 
{Birrdl v. Dryer, supra). 

(t) Hordern v. Commercial Union Assurance Co. (1887), 56 L. T. 240, P. 0. ; 
and see titles Gontbaot, Yol. YU., p. 623 ; Deeds and Otheb Inbtbxthertb, 
Yol. X. p. 453 ; and p. 343, ante, 

(«) As to whether these are to be oonstnied as conditions preoedent, seo 
tmaon OuaranUe Oo, v. Fearniey (1880), 5 App. Oas. 01 1 ; end p. 838, post. 


special provision in a policy, the question 
are the j^o/erenfrs has also to be determined 
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ot the insurers, and which often only state what would otherwise be Saov. 6L 
implied by law. Some of the ordinary conditions (v) have already Ooib 
been sufficiently discussed (x), and others are considered later 0^)» stmoUdli of 
but it is convenient here to make a few observations on the Pol^. 
following conditions which in some form usually occur : — 

This policy ceases to be in force as to any of the propeity hereby insured, Aasignment 
which shall pass from the insured to any other person otherwise than by Will property, 
or operation of law, unless notice thereof be given to the Company and the 
subsistence of tbe insurance in favour of sutdi other person bo declared by a 
memorandum indorsed thereon by or on behalf of the Company. 

As to this condition, it is to be observed that it does not apply to 
cases where the assured merely gives a lien or charge on or mort- 
gages the property insured. 

If the claim be in any respect fraudulent, or if any fraudulent or false Fraud, 
plan,' specification, estimate, deed, book, account, entry, voucher, invoice, or 
other document, proof or explanation be produced or given, or if any fraudu- 
lent means or devices ore used by the Insured, or by anyone acting on his 
behalf to obtain any benefit under this Policy, or if an^ false statutory 
declaration be made or used in support theroof, or if the fire be occasioned 
by or through the procurement or with the knowledge or connivance of tha 
Insured, all benefit under this Policy is forfeited. 

By this condition the insurers are exempted from liability, not 
only where the contract has been induced by fraudulent misrepre- 
sentation, but also where the assured is guilty of fraud in presenting 
or proving his claim, and it is a question of fact whether by claim- 
ing an excessive amount from the insurance office the assured has 
been guilty of fraud within the meaning of the condition (ss). 

1050. A policy sometimes contains a condition compelling the Double 
assured to give notice of any additional insurances by him or on insurance, 
his behalf. The following is an example of such a condition ; — 

No claim shall be recoverable if the property insured be j)roviou8ly or 
subsequently insured elsewhere, unless the particulars of such insurance be 
notified to the company, in writing, and allowed^ by indorsement hereon, 
provided that on such notice being given after tbe issue of the policy, it shall 
be optional with the company to cancel the same, returning the rateable 
premium for the unoxpirod term thereof, and in case of the assured holding 
any other policy on the same property subject to average, then this policy lb 
declared subject to average in the same manner (a). 

This condition applies only to a case where the other insurance 
has become effective, and not to the case where that insurance has 
failed to attach on account of the non-payment of the premium or 
— ■ ““ ^ • 

The ordinary oonditionB, incorporated with verbal modifications, in most 
tDodem policies, are set out in Bunyon, Law of Fire Insurance, 5th ed., pp. 6 
etseg. 

I sBi See p. 526, ante. ' 

I See pp. 534, 537, 638, post. 

I a) Zitvy V. Batllie (1831), 7 Bing. 349 ; Britton v. Boyal Insurance Oo. (166^, 

4 F. A F. 905 ; Chapman y. Pole (1870), 22 L. T. 306 ; compare Havih v. De La 
0btir(l812), 3 Oamp. 319 (where there was fraudulent over- valuation in the 
polipy itself). 

fa) Oox^are AwtraUan Agrieullural Oo. v. Saunders (1675), L. R, 10 0. P. 

668, Ex. On. As to contribution in case of double insurance, see p. 686, post. 

As to average, see p. 540, post. 
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BMOT. 6. for some other reason (b). It seems, however, that the condition 

Con* will apply where the other insurance is voidable on the ground of 

straotion of fraud or otherwise, and has not been avoided before the loss ; though 
Po^y. it may be otherwise where it has been avoided by the insurers. 

Waiver of 1051. In the contract of fire insurance, just as in anjr other con- 
condition. tract, any condition or breach of condition may be waived by the 
insurers either by express agreement or conduct, for example, 
by the acceptance of a renewal premium after notice of a 
breach (c); and where it is stated that in case of breach of a 
condition the policy will be void or forfeited, this will be generally 
construed to moan voidable and not absolutely void (d). Where a 
policy is voidable on the ground of concealment or want of good 
faith in the assured or, it seems, for any other cause, it will be set 
aside in an action brought for that purpose by the insurers upon 
the circumstances coming to their knowledge (e). 


Sub-Sect. 3. — Regard to he had to Proximate Cause of Loss. 
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1052. The assured must prove that fire or some peril included in 
the policy was the proximate cause of the loss (/). Thus a policy 
against loss by fire does not cover a losr; arising from the atmo- 
spheric concussion caused by an explosion of gunpowder at a 
distance (p). 


Meaning of 1053. In an Ordinary fire policy the insurers undertake toindem- 
tosa by “fire. ' nify the assured against any loss or damage by fire to any property 
described in the policy. A loss by fire means a loss by ignition ; and 
damage by heating where nothing has caught fire, in the ordinary 
sense of that expression, is not sufficient to make the insurers liable 
in the absence of any special clauses in the policy. Thus where a 
policy is against fire in a manufactory, and from the negligence of a 
servant of the assured through not opening a register, smoive and heat 
from a stove used in the manufactory are forced into a room and 
do damage to goods, the insurers are not liable (A). On the other 
hand, the insurers will be liable if any of the property insured 
or property near it has caught fire and the property insured is 


(fc) Equiiahle Fire and AccidrrU Office, Ltd. v. The Chtnq IVo Uonq, [19U7J 
A. G. 90, P. 0. ; Australian AyrievdU ral Co. v. Saunders (1875), L. E. 10 C. P. 
068, E-x. Ch. 

(c) Winq V. //arrey (1851), 5DeG. M. 40. 265^ C. A. ; Edwards v. Aherayron 
Mutual Ship Insurance Sodeti/ (1876), 1 Q. B. D. 563, Ex. Ch. ; Jones v. Bangor 
Mutual Shipping Insurance Society (1889), 6J L. T. 727; and see p. b'69, post, 
and cases, cited p. 649,* post. See also title Contract, Vol. VII., p. 436. 

(d) Armstrong v. 'Turquaud (1858), 9 1, U. L. E. 32, per Christian, J., at 
pp. 45 — 47. 

(e) London Assurance v. Mansd (1879), 11 Ch. D. 363; British Equitable 
Insurance Co. v. Musgrave (1887), 3 T. L. R 630; Compare British Equitable 
Insurance Co. v. Great ire^f^rn Rail. Co. (1S68), 38 L. J. (ch.) 132 (all cases 
of life insurance). See, generally, titles Equity, Vol. XIII., pp. 62, 62; 
Guarantee, VoL XV., p. 543 *, MisHEPiiBSENrATioN and Fraud, 

(/) For the general treatment of this iTile, see pp. 437 et seq., ante. 

[q) EvertU v. London Assurance (1865), 19 C. B. (n. b.) 126; Mur^lxn v. City 
and County Asswranes Co. (1866), L. E. 1 C. P. 232, and see p. 532, fxwf. OoApjare 
btardey v. Western Inrutanee Co. (1868), L. E. 3 ^oh. 71. 

{h) Austin ▼. Drew (181()), 4 Camp. 360 ; (1816), 6 Taunt. 436* 
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damaged by the heat thus engeodered. In cases of loss by lightning, 
where the subject-matter insured has been set on fire, the loss is 
evidently covered by the policy ; but when the injury done does not 
appear to be the result of fire it seems that the insurers will not be 
liable, and therefore it is usual to insert a provision in the policy 
expressly covering “ losses by lightning ’* (t). 

1054. Damages which result from, but are not the direct conse- 
quence of, a fire are not generally recoverable unless specifically 
insured. Thus loss of profits, though undoubtedly caused by a fire, 
is too remote to be recoverable unless specifically insured, and the 
same doctrine applies to loss of rent (y), for which reason it is an 
almost invarial)le custom specifically to insure loss of rent to cover 
a period during which the insured premises may have to be 
rebuilt. There are, however, certain conseq^uential losses so 
necessarily connected with the fire that they are, whether by law or 
usage, generally recoverable. Thus a loss resulting from a bond 
fide effort to put out a fire, for example, damage by water or by 
throwing articles of furniture out of the window, and probably the 
loss of goods by theft in the course of removal during the fire, and 
other similar losses, seem to be covered by the policy (k). 

1055. By the Metropolitan Fire Brigade Act, 1865 (0, the officer 
in charge of the brigade has power to break into and pull down 
premises for the purpose of putting an end to the fire, and damage 
done by the brigade in the due execution of their duties is to be 
deemed damage within the meaning of any fire policy. The policy 
usually contains a condition that the insurers will bear a propor- 
tionate part of the expenses of extinguishing a fire, but in the 
absence of such a condition the insurers would not be liable in 
respect of such expenses. 

1056l One who wilfully sets fire to the property insured is, of 
course, precluded from recovering under his policy, but an assured 
is entitled to recover for a loss occasioned by his own negligence (m) ; 
moreover, by reason of the principle that regard must be had to the 
proximate cause of the loss, the insurers would be liable for a loss 
by fire occasioned by the negligence or (in the absence of an excep- 
tion of incendiarism) the wilful acts of the servants of the 
assured or any third party (n). Thus even if the insured premises 
are set on fire by the wife of the assured, provided this is without 


(t) Biinyon, Law of Fire Insurance, fith ed., p. 89. 

(j) Re \Vrighi and Pole (1831), 1 Ad. & El. G21 ; Menziea v. Norffi British 
Insurance Co. (1847), 9 Dunl. (Ct.of Sess.) 694; compare mison y. Jones (1861), 
L. B. 2 Exch. 139, Ex. Ch. 

(A) See Stanley v. West^ htsurance Co. (1868), L. B. 3 Exoh. 71, j^er 
Ekxxy, C.B., at p. 74; Phillips, Law of Insurance, s. 1098 a. Fire poh.ies 
often contain special conditions as to damage caused or expenses incurred by 
the removal of goods from imminent destruction, or by theft on the occasion 
being covered by the insurance (Uuiiyon, Law of Fiie Insurance, 5th ed., p. 94). 

(Z) 28 & 29 Vict. 0 . 90, s. 12. See, further, title Public Health and Looal 
Admieistratioe. 

(m) Jameson v. Royai Insurance Cb. (1873), 7 I. B. 0. L. 126. 

in) Btiek v. Royal Exchanye Aesurann Co. (1818), 2 B. ft Aid. 73 ; Sadler v. 
Dixon (1841), 8 M. ft W. 806, Ex. Ch. 
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his knowledge or consent, this will not prevent his recovering his 
loss upon an ordinary fire policy (o). 

1057. If a policy contains an exception exempting the company 
from loss or damage by explosion, the insurers will not be liable for 
damage done by an explosion occurring during a fire, whether result- 
ing from the shock of the explosion or from a further fire occasioned 
by it, although they will be liable for damage directly caused by 
a fire which gave rise to the explosion (p). 

If loss “occasioned by or in consequence of incendiarism’’ is 
excluded, and the property insured is burnt by an incendiary fire 
spreading from other premises, the assured is not entitled to 
recover (7). Similarly in case of a policy against damage “from 
any cause except fire or breakage during removal,’’ if loss is 
occasioned by the violence of a mob during removal to escape 
damage by fire which has broken out on adjoining premises, the 
insurers will be liable, because the loss is proximately caused not 
by the fire or the removal, but by the violence of the mob (r). 

Shot. 7 . — Representation and Warranty, 

Sub-Seot. l.^Bepresentation and hncealment. 

1058. The contract of fire insurance is a contract nherrimcBjidei — 
a contract based upon the utmost good faith — and if the utmost 
good faith be not observed by either party, the contract may bo 
avoided by the other (s). All the rules of marine insurance relating 
to misrepresentation and concealment, and also those relating to 
warranties, apply to fire insurance, except so far as they are 
excluded or modified by the terms and conditions of the policy, and 
there are only a few points which need here be noticed (t). 

1059. Whether a fact concealed or represented be or be not 
material is a question of fact. Any circumstances tending to make 
the premises insured specially liable to be burned must be 
disclosed (a). The fact that many incendiary fires have taken 
place in the neighbourhood of the premises insured, if known to the 
assured and unknown to the insurers, may be a material fact. If a 

( 0 ) Midland Insurance Oo. y. Smith (1881), 6 Q. B. D. 561. 

\p) Stanley v. Western Insurance Co. (1868), L. E. 3 Exoh. 71. It may. 
perhaps, be doubted whether regard ought not to be had only to the proximat'^ 
cause ; see p. .*130, ante. 

( 7 ) Walker v. London and Provincial Insurance Co. (1888), 22 L. B. Ir. 572. 

(r) Mafaden v. City and Cou^y Assurance Co. L. E. 1 0. P. 232. If a 

loss occurs through a peril akiu to that which 19 insured against, tho insurers, 
although not legally liable, may be justified as a matter of business in paying. 
Thus under a policy excluding liability for explpsiou, tho directors of an 
insurance company were hold to be justified in paying for damage due to 
concussion caused by gunpowder exploding on a ship which had caught fire 
(Taunton v. Royal Insurance Co. (1864), 2 Hem. & M. 135). 

(e) lonides v. Pmder (1874), L. K. 9 Q. B 531, per Blackbubn, J., at p. 538, 
citing on Uiis point New York Itowery Fire Insurance Co. y. New York Fire 
[nsurame Co. (1837), 17 Wendell (Now York). .369. Comp.ai’e title Guaran 
V ul. XV., p. 539, and see title Misre?bssentation and Pkaud. 

It) See pp. 404, 410, ante. 

(o) Bnfi V. Turner (1815), 6 Taunt. 338. 
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person proposing an insurance states to the insurance office untruly 
that the same risk has been accepted by another office at a 
particular premium, and so induces the former office to accept it at 
the same rate, the policy so obtained will be avoided by such mis- 
representation, not on the ground that it has affected the risk, but 
because it has induced a confidence without which the party would 
not have acted (b). Again, in the case of reinsurance, if the company 
reinsuring represent that they will retain a portion of the risk and 
subsequently reinsure to its full extent without retaining themselves 
any part of the risk, the non-communication of this fact will avoid 
the policy (c). 

1060. If a statement made by the assured, though true at the 
time it is made, becomes untrue before the contract of insurance 
is complete, the insurers will be exempted from liability (d). On 
the other hand, if the statement is true at the time when there is a 
binding contract of insurance, the fact that it becomes untrue before 
the policy is actually issued seems to be immaterial, just as in the 
case of marine insurance any misrepresentation or concealment 
after the slip is signed is no defence to an action on the policy (e): 

1061. It follows from the general principles of agency that the 
knowledge of the agent employed to effect an insurance is deemed 
to be the knowledge of the assured, so that if such agent fails to 
disclose a material fact not known to the principal, but known to the 
agent, or if the agent is guilty of misrepresentation, the policy will 
be void (/). Questions sometimes of considerable difficulty arise 
as to whether a person through whose agency an insurance is 
effected is to be considered the agent of the assured or the agent 
of the insurance office. Thus if the, proposer allows an agent of 
the insurer to insert the answers to questions in a proposal form, he 
may become the agent of the proposer, and cease to be the agent of 
the insurer (g). 


Sihhald v. Hill (1814), 2 Dow, 263, H. L., per Loid Eldon, at p. 266. 

,, Trail V. Baring (1864), 4 Gift. 485. 

(d) Be Marshall arid SccUieh Employers* LiahilUy ami General Insurance Co. 
(^1901), 86 L. T. 767 ; Canning v. Farquhar (1886), 16 Q.. B. D. 727, 0. A., per 
Ljndley, L. J., at pp. 732, 733 (a proposal was made to an insurance company 
for an insurance on the life of the proposer, who made, on a form issued by the 
company, statements as to his state of health and other matters, wd a 
declaration ffiat the statements were true and were to be taken as the' basis 
of the contract. The proposal was accepted at a specified premium, but upon 
terms that no insurance should take effect^ till the premium was paid. Before 
tender of the premium, there was a material alteration in the state of the health 
of the proposer, and the company refused to accept the premium or to issue a 
policy. Held, that the nature of the risk having been altered at the time of 
the tender of the premium, there was no contract binding the company to issue a 
policy). It is clear that the principle of this demsion is equally applicable to fire 
uQSurance. As to the law in case of marine insurance, see pp. 404 et seq., ante. 

(e) See p. 406, ante. 

(/) BlacBum, Low <fc Co. v. Vigors (1887), 12 App. Oas. 631. The assured 
is not bound to disclose what is known to the company, even under an express 
condition iPimm y. Lewis (1862), 2 F. & F. 778) ; and see p. 406, ante. See 
also title Aokno'y, YoL I., pp. 211, 216, 216. 

Bancroft y. Heaih (lOOOO, 6 Oom. Cas. 137, 139, 0. A. ; Biggar v. Sock Life 


7. 

RepreMR 
tatlon and 
Warranty. 


Time at which 
fact is 
material. 


Knowledge or 
agent, know, 
ledge of 
principal. 



584 


Inburanoe. 


Scot. 7. 
Bepresen* 
tatlon and 
Wananty. 


Warranty. 


The proposal. 


Warranties of 

repre8enta> 

tions. 


Description 
of property. 


If the agent of the insurance office takes upon himself the 
responsibility of sarveying and dosuribing tho property, any mis- 
description by him of the property cannot be imputed to tlie 
assured, and if the property is consequently misdescribed in the 
policy, the instrument, if necessary, may be rectified (h), 

Sub-Sect. 2. — Warrantiea. 

1062 . A warranty must be exactly complied with (i), whether it 
be material to the risk or not. Thus where it is warranted that the 
rate is the same as other companies have charged (i), or that no steam 
engine or any description of fire-heat (other than common fire- 
places) shall be introduced, such a warranty amounts to a condition, 
and the policy is voidable upon breach of it although the breach 
may not in any degree increase tho risk {k). 

1063 . It is usual to require the assured to sign a written proposal 
containing certain statements and answers to certain questions, 
e.g.f as to nature of neighbouring risks or whether the assured has 
had a fire claim against any office. Such statements and 
answers are representations, and if they ure not substantially true 
the policy will be voidable, but if a proposal is referred to and 
incorporated in or made the basis of the policy, then the state- 
ments and answers amount to warranties, and their strict and 
literal truth is a condition prece<1ent to the liability of the insurers 
whether or not they are material to the risk. It is a question 
of construction whether the statements and answers contained 
in the proposal are so referred to in tho policy as to constitute 
each of them a warranty, or whether they merely amount to 
representations (Q. 

1064 . In the absence of any condition in the policy affecting the 
question, the policy is voidable if the description of the insured 

Aasurance Co., [1902] 1 K. B. 516; Bawden v. T mdon, Edinhurqh. and Glasgow 
Assurance Co., [1892] 2 Q. B. 534, C. A. ; Re Universal Non-Tartff Eire Insur- 
ance Co., Forbes & Co.'s Claim (1875), L. B. 19 Eq. 485 ; aud see Hough • . 
Guardian Fire and Life Assurance Co. (1902), 18 T. L. R. 273, andp. 649, post. 
In consequence of these decisions some oompanies insert iii their policies a 
condition that the knowledge of theii agents shall not be deemed the knowledge 
of the principals. 

{h) lie Universal Non TariJf Insurance Co., Forbes Co.'s Claim, sujrtra ; com- 
pare Pimm V. Lewis (1862), 2 E. & F. 778. As to rectification, see, further, 
p. 403, ante. , 

g) Barnards. Faber., [1693] l‘a B. 340, C. A.; Bancrojt v. Heath (1900), 

6 Com. Cae. 137. For a warranty against duplicate insurance, see Australian 
Agricultural Co. v. Saunders (1875), L. R. 10 C. P. 6 () 8 , Ex. Ch. 

He) 0len7. Lewis (1863), 8 Exch. 607 ; nud seo cases cited in note ( 7 ), p. 535, post. 

(H Thomson v. Weems (1884), 9 App. Cas. 671 ; Anderson v. Fitzgerald (1853), 

4 if. L. Cas. 484 Neveitheless, a reasonable con'^truction must be given even 
to a warranty. Thus where thoro was a wai ranty that certain cotton mills were 
worked by day only, it was held that this was not infringed by keeping tho 
engines and unconnected shafting going all night, tho mill and machinery not 
being substantially worked IMayall v. Milford (1837), 6 Ad. & El. 670; 
head y. Price (1835), 2 Cr. M. & B. 447). So if a certain premium mentioned in 
the insurance nohey is applicable only to buildings wheie no fire is kept, this 
means habitually kept, and the mere casual keeping of a fire does not avoid the 
p <^07 {Dobson V. 8<m^ (1827), Mood. & M. 90). 
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preraiRes is incorrect; in any material degree (m), and when the 
description of the property insured takes the form of a warranty it 
must be strictly and literally true. Thus if the policy after the 
description of the property contains the clause “ warranted that the 
mill is conformable to the first class of mill rates," and in fact the 
mill is not conforinable to such first class of mill rates, the policy 
will be held void, although it be clearly pjroved that the deviation 
from the warranty did not at all increase the risk (n). 

1065. If goods are insured as being on certain premises, the 
insurers will not be liable for loss or damage occurring to them 
when removed from the premises for any cause whatever, but the 
policy will attach again when the goods are brought back to the 
premises (o). 

1066. The question sometimes arises whether the words of 
description in the policy amount to a warranty that the risk shall 
continue unaltered during the currency of the policy. The result of 
the cases seems to be that in the absence of fraud or some express 
condition in the policy, an alteration in the subject-matter of 
insurance during the currency of a policy does not afiect its validity 
further than this, that, if the alteration in fact occasions the loss, 
such loss is not covered by the policy (p). 

Usually, however, the poli(‘.y contains an express condition 
that if any alteration be made by which the risk is increased, or 
any other kind of alteration, the same must be notified to and 
allowed by the insurer, otherwise the policy will be void. In sucli 
case any alteration of the kind stipuinted, not duly notified and 
allowed, would avoid the policy, whether in the event it caused 
a loss or not, and any irnjilied condition respecting alterations is 
excluded by the express terms (q). 


(m) SiUem v. Thornton (ISill), 3 E. A 13. 868. 

(n) See the jiidj^nient ot Lord Kt.dox, 0 , in Neivcohtle b'xrt Insurance Co. v. 
Mannorran A- Co. (ISlo), 6 Dow, ‘J55, li. L. 

(«) iitrrman V. IJaini iv Hand lamrame Co. (1877), 111. 11. C. L. 224. In 
Feareun v. C< vimcnial Lmon A.9mrance Co (1873), L. R 8 C. P. 618, Ex. Ch. ; 
alKnni’d (1876), 1 App. (Jas 498, thoro was a time policy against tiro descnliod 
as “ theji lying in the Vichiria Docks with liberty to go into diy dock and light 
the boiler hies once or twice duiiiig the curroncy of the policy.” Blaokuukx, 
J., m the Exchoqiier Chamber, expre.ssed the opinion that although a doviatioii 
in the case of a marine policy avoids it from tbo time of the deviation, this 
doctrine might not ajiply to a fire pedicy, and that there was no reason why the 
ship ^ould nut be taken out of the place to which the policy attached, and sc 
cease for a time to be covered, and then brought brek to it, when the risk 
would again attach (L. R. 8 0. P. at p. 649). See also, oa this point, Grant v. 
^tna Insurance Go. (1862), lo Moo. P. 0. 0. 516, 

(p) Stokes V. Cox (1856], 1 H. & N. 633, Ex. Ch., per WiiJ.BS, J , at p. 538 
(see note (o), tn/ra). ^ i 

(9) See title Deeds and Otiiek Inbtiutments, Vol. X., p. 442. In Ptm v. 
Petd (1843). 6 Man. & Q. 1, the pedicy did not contain such a condition as is 
above mentioned, and the alteration in tbo business carried on on the premises 
insured was hold not to vitiate the policy. The judgment in that cose 
was commented on, and the case distinguished in Sillem v. Thomfonj supra 
(where the promises were altered alter the commencement of the risk out 
b^ore the execution of the policy), and the court ex]s:es8ed an opinion 
(iMd., at p. 882), whioh, however, was an extra-judicial opinion, that if the 


Slot. 7. 
RepreMB' 
tation and 
Warranty 


Goods on 

certain 

premises. 


Alteration of 
risk during 
cover. 



686 


iNSUAANOE. 


8BOT.8. 

Contiiba- 

tlon. 

Coatribatlon. 


Express 
modiflcatioa 
of law. 


Sect. 8. — Cmtrihution, 

1067. Where several fire policies are effected by one person on 
the same property with several insurance companies, the assured 
can, in the absence of any stipulation to the contrary contained in 
the policies, recover from any one company the whole amount 
which it has insured, witjhout taking into account the amount he 
has insured with the other companies, and he can then claim the 
remainder of the loss from the latter. 

The rule of contribution applicable to such fire insurances is the 
same as that which prevails in the cases of marine insurance and 
of cO-sureties (r). The insurers amongst themselves contribute 
equally, if each company is an insurer for an equal amount, and, 
if they are insurers in different amounts, then each company 
contributes in proportion to the amount it has insured. Thus if 
company A. has insured nroperty in the amount of £1,000 and 
B. in £500, and the loss is £1,000, the assured can recover 
from A. the whole of the £1,000, and then B. would have to 
pay A. one-third of £1,000. Or. if the assured first claims from 
B., and recovers from B. £500, he will be entitled to recover from 
A. the remainder of the loss, namely, £500, and B. will then be 
entitled to recover from A. £500, less one-third of £1,000 (s). 

1068. Fire policies usually contain conditions which exclude or 
modify the application of the above-stated rules of law. 

They sometimes require the assured to notify the existence of 
other insurances on the same property (0. Further, they usually 
contain conditions which limit the liability of the insurers in cases 
where several policies have been effected on the same property. 
These conditions provide that, in the cases to which they apply, 
the responsibility of each insurance company shall be limited to 
the rateable proportion of the loss. This means that each company 


premises were altered by the assured after the making of the policy so as to 
make their condition vary from the description and to incronse the nsk, the 
liability of the insurer coases to attach. The truth of this latter propositioa 
was, however, denied by Willes, J., during the argument in Stakes v. Cox 
(1856), 1 H. & N. 533, 538, Ex. Ch. ; and the bettor opinion seems to be that 
the alteration has, in the absent of any condition to the contrary in the pohoy, 
only the effect of exempting: liability for loss or damage occasioned by such 
alteration (see Leake, Law ^ Contracts, 5th ed., p. 275 ; Thompaon v. Hopper 
(1858), E. B. & E. 1038, Ex. Ch., per Willes, J., at p. 1049). But now this 
discussion of scarcely any importance, since modem policies always contain 
the above-v*nontioned condition. As regards the construction of that condition 
or conditions to a like effect, see Shaw v. Robltenle (1837), 6 Ad. & £1. 75; 
Barrettv. ~ 

(r) See 

aeq. ; and p. 381, ante. 

U) Deering v. Wincheleea (Earl) (1787), 2 Bos. & P. 270, and notes thereto is 
2 White & Tud. L. C., 7th ed., 540 ; Craythome v. Smnbume (1807). 14 Ves. 100 ; 
Whiting v. Burke (1871), 6 Ch. App. 342; PendUbury v. Walker (1841), 4 
Y. & 0. (EX.) 424, 441 (co-sureties) ; 2i^hy v. Reed (1763), 1 Wm. Bl. 416 
(marine insurance); North Briiieh and Mercantile Insurance Co. v. London, 
Liverpool^ and 01^ /nsurancs Co. (1877), 5 Ch. D. 569, 0. A. (especially the 
jud^eutol James, L.J., at p. 581, ibid.) (fire insuianoe). 

(t) See p. ante. 


V. Jermy (1849), 3 Exch. 535; Glen v. Lewie (1853), 8 Exch. 607. 
le titles Equity, Vol. XIU., p. 30; Guaeantee, Vol. XV., pp. 526 et 
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shall be liable in proportion to the amount it has inaured. Thus, Skot. 8. 
if a person has insured goods ii} a certain office for j 6S,000 and in CoiiKtrtbO'^ 
another office for £7,000, then on sustaining a partial loss by fire tbm. 
he is entitled to recover from the former office three-tenths of the 
loss, and from the latter seven- tenths. 

1069 . The conditions so limiting the liability of the insurers in Limit of 
case of several insurances on the same* property are in various 
forms. The following is a usual form : — 

If at the time of any loss or damage happening to any property hereby Form, 
insured there be any other subsisting insurance, whether effected by the insured 
or by any other person, covenng the same property, this company shall not bo 
liable to pay or contribute more than its rateable proportion of such loss or 
damage (a). 

This condition is not, however, to be literally construed, for it Construction 
could not be intended to apply to insurances effected by other 
persons on the same property on their own behalf. It could only 
be intended to apply to insurances effected on the same property on 
behalf of the assured. It could not be meant to apply, for 
example, to insurances by a tenant for life and a remainderman, 
or a first mortgagee and a second mortgagee insuring separate 
interests in the same property. The condition must be read in a 
sensible way, and it cannot be assumed that insurance offices 
intended to destroy the value of the contract of indemnity by 
reason of the accidental contract of somebody else, which had no 
connection with the subject-matter of the contract or the price paid 
for the insurance (6). 

1070 . The mode in which the principles of subrogation and inBurance 

contribution are to be applied in* cases where persons having 
different interests liave insured the same property is explained in different ^ 
the passage from the judgment already quoted (c). persona. 

(a) Seo i^ichola Co. v. Scotliah Z^vion and National Insurance Co. (1885), 

2 T. h. B. 190. 

(5) North British and MmaivlUe Insurance Co. v. London, Liverpool, and (Hobs 
Insurance Co. (1877), 5 Oh. D. 569, 0. A., per Jessel, M.E., at p. 677. Modem 
policies sometimes limit the conditions to insurance “ effected by or on behalf of 
the insured " ; see p. 538, post. 

(c) See pp. 494 et anfe; North British and Mercantile Insurance Co. t. 

London, Liverpool, and Qlohe Insurance Co., supra, per Mellish, L.J., at 
p. 583. The facts of this important case, so far as they are material to 
the point under consideration, uxo as follows : — B. & Co., wharfingers, had by 
policies of insurance insured against loss or damage by fire in certain sums 
grain and seed “ the assured’s own interest, or on commission for which they 
were responsible.” Part of the grain stored in the warehouses of B. & Co. 
belonged to B. & Go., merchants, and by the usage of the trade B. ft Go., as 
warehousemen, were responsible to B. ft Co. for any loss or damage to the 
grain by fire. R. ft Co.^had insured their grain by fire policies with other 
insurance companies. A fire destroyed a quantity of the grain so stored by 
B. ft Go. with B. ft Co. B. ft Go. were paid in full by the several insurance 
companies, and the suit was institutM to determine the liability of the 
insurance companies inter ee. It was held that B. & Go. were primamy liable 
for the loss, but, being indemnified by their insurers, the latter were ultunately 
liable, and the companies with whom B. ft Go. were insured were not liable 
to the other companies to contribute to the loss. See also Andrews ▼. Patriotic 
Insuranes Co. ^ Ireland (No. 2) (1886). 18 L. B. Ir. 366 (when the 
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Since that judgment (d) was delivered many insurance offices 
have modified the condition now j.indGr conaidenition by expressly 
confiiiing it to cases where the profieity is insured in several offices 
by or on behalf of the same assured. At the same time the ofhees 
have entered into an agreement that as between themselves any loss 
shall be apportioned rateably among the insurance offices concerned 
without regard to the rights or liabilities of the assured inter se (e). 

1071. Very difficult questions arise as to contribution by insurance 
companies where there are several policies in different forms and 
on different items of property. For instance, there may be specific 
policies where the subject-matter insured by one policy is combined 
with the subject-matter insured by another policy ; or there may 
be policies containing the condition as to average and speciffc 
policies not containing such a condition. Such questions have in 
this country been determined by negotiation between the offices or 
by arbitration, and there are no English, Scottish, or Irish cases 
which solve the various difficulties arising in cases of this kind (/). 

Sect. 9. — The Adjustment of the Loss. 

Sub-Sect. l.—Condttfons Preceden' to Liahdity. 

1072. Conditions are always found in fire policies requiring the 
assured to give notice to the company on the happening of a loss 
within a specified time (usually fifteen days), to give the best 
practicable particulars ; and it is sometimes stipulated that some 
formal act must be done to entitle the assured to recover. These 
requirements should he strictly observed, for if they are so framed 
as to bo conditions precedent to the assured's right to recover that 
effect will bo given to them {g'^. 

1073. Whether such stipulations are conditions precedent or not 
is a question of construction iji). Wheie the policy so provides in 


principle of North British and MenantHe Insurance Co. v. T ondon, Liverjt^^of, and 
Globe Insurance Co. (ltJ77), 6 Ch. D. 669, 0. A., was applied to the case of a 
landlord and tenant who hud effected separate iiiHurances) ; Siothah Amtc'j, le 
Heritable Securities J «socta<*nn v. Nvrthtrn Aa/^urante Co. (18811), 11 R. (Ct. of 
Ses**.) 287 ; Westminster Fire Office v. Olaaijow Provident Investment 6'oc»f<y (1888), 
13 App. Cas. 699. 

(d) Soo p. 491, ante. 

(e) Runyon, Law of Fire Iiisuranco, 6th ed., p. 287. 

(J ) In Runyon, Law of Firo Insurance, dth ed., pp. 299—319, the author 
has stated his own views on the subject, and cites and criticises Phillips, 
Law of lusiivanco, ss.’ 366, 1263. 

(g) Roper v. Lendon (1859), 1 E. & E. 825 ; Mason v. Harvey (1853\ 8 Exch. 
819 ; Hiddle v. National Fire and Marine Insurance Co. of New Zealand, [1.S96J 
A. 0. 372, P. C. ; Worsley v. Wood (1796), 6 Tem Rep. 710; Rontledye v. 
Burrell (1789), 1 lly. Rl. 264 ; and see p. 628, ante. As to exten^ion of time, see 
Re Carr and the Sun Fire Insutance Co. (1897), 13 T. L. R. 186, C. A. 

(A) See, for example, London Ouarantie Co. v. A'mr/y fey (1880), 6 App. Cas. 911 
(proviso in fidelity guarantee for prosecution of defaulting servant; and see p. 634, 
anfe). If the condition be “ I'aiticulai-s of loss to be given within fifteen days, 
in default no claim to bo paid until such particulars be given,” the latter words 
prevent the former from being a condition precedent ( Weir y. Northern Counttee 
of England Insurance Co. (1879), 4 L. B* It. 689) ; and see title OONTBAOT, Vol. 
m, p. 436. 
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express terms they will, if possible, be so construed (t) ; but the 
courts will always endeavour to put a reasonable construction on 
the whole contract, e.g., when fhe conditions stipulate for such 
evidence as shall be satisfactory to the directors of the company, 
this is held to mean such evidence as is sufficient, or as would 
satisfy reasonable directors (./). 

The strict performance of such conditions as are above referred 
to may bo waived, as all others, by the co*nduct of the parties for 
whose benefit the conditions are inserted, as where, though the 
assured has failed to comply with a condition as to notice of loss, the 
company demands compliance with some condition as to proof (A;). 

1074. The question whether the claim is fraudulent within the 
meaning of the usual condition against fraudulent claims (A) is one 
of fact, namely, whether the claim is wilfully false in any subntantial 
respect (w). 

Sun -Sect. 2. — Amount Eecoverahle. 

1075. Very few fire policies are “valued” policies; in fact they 
generally contain a stipulation that the assured shall deliver 
particulars of articles damaged or destroyed, with their estimateil 
value, and the estimated amount of the loss or damage having 
regard to their several values at the time of the fire, or in some 
other manner indicate that the insurer’s liability is measured by 
the actual cost of the property destroyed or damaged or its value to 
the assured immediately before the firo(n). 

As regards goods and merchandise insured, the insurers are liable 
to pay an amount equal to their value to the assured immediately 
before the fire. 

In the case of buildings and machinery the amount of the 
insurer’s liability is measured by the^cost of repairing the damage, 
making due allowance (as to which no settled rule can be laid down) 
for the excess of the value of the new buildings or machinery over 
the old ones (o). 

(t) See London Gnnrantie Oo. v. (1880), 6 App. Cas. 911; compare 

Bradley v. Easer and Suffolk Accvi&H Intfemtnty StKiety, Ltd.{\^\\), 27 T. L. B.455. 

(y) Braiinttnn v. Arcideutal Death Insurance Co (1861), 1 11. & S. 782; lluldlc 
V. National Fire and Marin^e Insurance Go. of Neie Zealand^ [1896] A. C. 372, P. 0. ; 
compare Strong v. Harvey (1825), 3 Bing. 304. 

(A) See p. 630, ante; Donnison v. Employers* Accident and Live Stock Insure 
anr.e Co. (1897), 24 B. (CTt. of Seas.) 681 (accident insurance) ; and see American 
oaae” cited, Bunyon, Law of Fire InBurauce, 6th ed., p. 219. 

(l) See p. 629, ante. 

(m) Ooulatone v. Royal Insurance Co. (1858), 1 F. & P. 270, per Pollock, O.B., 
at p. 279; Norton v. Royal Fire and Lxfe Assurance Co. (1885), 1 T. ^4. fi. 460; 
varied on appeal (1685), Times, 12th August, 0. A.; compare Levy v. Baillie 
(1831), 7 Binjg. 349. 

(rt) There is no reason why the valuation in the policy on goods should not 
be binding, inasmuch as mich an instance is not within the Life Assurance 
Act, 1774 (14 Geo. 3, o. 48), a. 4 (see p. 514, ante) ; and see Waters v. Monarch 
Fire and Life Assurance Co. (1856), 5 E. A D. 870, 877, 8S2. But it seems that 
the Act of 1774 would prevent effect being^ given to a valuation in a policy on 
bouses. Sometimes, however, the assured is under a legal obligation, where a 
house is destroyed by fire, to replaoe it by a more expensive structure, and ii. 
such case it seems^ ffiat there is nothing in the Act of 1774 to prevent the 
assured from insuring against such liability. 

Vanes v. Forster (1841), Ir. Giro. Oas. 47. Losses in tiie nature of loss of 
profits axe not recoverable unless expressly covered ; see p. 621, ante. 


8mm, 9, 

Thfi 

Adjustment 
of the Lose. 


Construction 
of stipula- 
tions. 


Fraudulent 

claim. 


Valued 

policies. 




540 


Insurance. 


Bjbot. 9. 

The 

Adinatment 

oftheliOBB. 

Arbitration 

•‘lauaes. 


Difference 
between Are 
and marine 
insurance on 
this point. 


The ayerage 
clause. 


Sus-SxoT. 3. — ArMfrofton Clauw. 

1076. There are but few decisions determining the proper mode 
of estimating the value to the assured of property destroyed or 
damaged by fire, because wherever there is any dispute as to 
the amount of loss for which the insurance office is liable, the 
(juGstion is almost always decided by arbitration in accordance with 
the arbitration clause imthe policy. 

Borne policies contain a clause that in ease of dispute as to the 
amount of the loss the matter shall be referred to arbitration, or 
that the insurer shall be liable for the loss only determined by 
arbitration. In others, including almost all modern policies, there is a 
clause stijmlating that in case of any dispute arising under the policy 
such dispute shall be referred to arbitration, and the obtaining an 
award shall be a condition precedent to the right to sue. The eilect 
of such clauses and the power of the courts to stay actions under 
the provisions of the Arbitration Act, 1889 (p), have been dealt with 
elsewhere. It is sufficient here to state that where a cause of 
action has arisen and fraud is alleged as a defence, the court will 
not as a rule stay the action, unless the arbitration clause is so 
framed that an award is made a condition precedent to the right of 
action, in which case the assured cannot maintain an action on 
the policy until he has obtained an award {q), 

Sub-Seot. 4. — Average, 

1077. In treating of marine insurance it has been shown that the 
underwriter is answerable for such proportion only of the loss as the 
amount insured bears to the value of the property or of the interest 
therein of the assured, and that he pays no loss except with reference 
to the sum on which the pren^ium is paid — the whole sum if the loss 
be total, some aliquot portion of that sum if the loss be partial. 
An entirely different rule prevails in fire insurance in the absence 
of an express stipulation to the contrary. In fire insurance the 
insurance office is liable up to the amount insured for any loss, 
whether partial or total. Thus, if the value of the property insured 
be jfilOjOOO and the amount insured i51,000, and a partial loss 
occurs of 10 per cent., the fire insurance company will be liable to 
pay the whole of the d£l,000, wherOas in the case of marine insur- 
ance the underwriters would be liable to pay only 10 per cent, of 
the <£1,000, that is to say, <£100. 

There are, however, many fire policies which contain what is 


(p) Arbitration Act, 1880 (62 & 63 Viet. o. 49), s. 4; eee title Arbitration, 
Vol. I., pp. 444 et eeg.t 463; Qaw v. British Law Fire Inaurance Co., [1008] 1 
I. 11. 246, 0. A. • 

(o) Scott V. Arery (1866), 6 H. L. Cas. 811 ; Tredwen t. Holman (186i0i 
I'H. & 0. 72; Braunaiein v. Accidental Death Inaurance Co. (1861), 1 B. A S. 
782; EUiott v. Boual Exchange Aaaurance Co. (1667), L. B. 2 Exch. 237; Viney 
V. Bignold (1887), 20 Q. B. D. 172; Trainx/r v. Phoenix Fire Aeeurance Co. 
(1891), 66 L. T. 826 ; Scott y. Mercantile Accident and Ouaranlee Insurance Co. 
(1892), 66 L. T. 611, 0. A. ; Caledonian Inaurance Co. v. Oilmour, [1803] A. 0. 
86 ; Hamlyn As Co. y. Talwker Dialillery, [1804] A. 0. 202 ; SnurritT y. La 
Cloche, [1902] A. C. 446, P. 0. ; Bharpivgtan y. Fulham Quardiane, [1904] 2 
Ch. 449 ; Kenworthy y. Queen Insurance Co, (1892), 8 T. L. B. 211. 
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called ** the average clause.*' It places fire insurance in this respect 
on the same footing as marine insurance, and stipulates that if the 
property covered by insurance shall at the breaking out of any fire 
be collectively of a greater value than the sum insured, then the 
assured sh&ll be considered his own insurer for the difference, and 
shall bear a rateable share of the loss accordingly (?'). Such an 
average clause is rarely found in “ specific ” policies, that is to say, 
in policies in which the property insuied is specifically described 
and earmarked ; but it is usual in policies which are called 
“floating” policies, that is to say, on any goods of a certain descrip- 
tion which may be from time to time during the currency of the 
policy on the premises mentioned in the policy. 

Sect. 10. — liights and Duties of Insurers after Loss. 

Sub-Sect. 1. — Entry on the Premises and Salvage. 

1078. The insurers have, it seems, the right by usage to enter 
upon the premises for the purpose of ascertaining the damage to 
the property insured and protecting it from further damage or 
loss, and to retain possession for a reasonable time ; and a condition 
to that effect is usually inserted in the policy, but if they retain 
possession for an unreasonable time, they may become liable in 
damages to the assured (s). 

1079. Fire insurance differs from marine insurance in this 
respect, that it does not recognise a right upon giving notice of 
abandonment to recover as for a constructive total loss, though if 
the insurers pay the whole amount insured they are, by the prin- 
ciples of subrogation, entitled to the salvage, that is to say, to all 
that remains of the property insured after the fire {(). 

9 

Sub-Sect. 2. — Ifeinstaiement. 

1080. The sum required to reinstate the insured premises is one 
thing; the loss which the insurers may be called upon to pay, 
especially when different interests in the same property have been 
separately insured, may be quite another (u). Fire policies, 
therefore, always contain a clause giving the insurers the right of 
reinstatement in lieu of paying the amount of the loss to the 
insured. The clause is to the effbet that the company will reserve 
to itself the right of reinstatement in preference to the payment 
of the claim if it should deem the former course to be most 

(r) A policy expressed to be '* subject to average” implies (he above- 
mentioned average clause {Acme Wood Flooring Co., Ltd. y ^Marten {I90i), 9 Oom. 
Oas. 167). 

(s) Oldfield V. Price (1860), 2 F. & P. 80, and note (tiid.). 

M Outellain v. PrsstorJ (1883), 11 Q. B. D. 380, 0. A., per Babtt, L.J. At 
to toe rule in marine inBurauce, see pp. 480 et seq., ante. 

(ti) Westminster Fire Office v. Olasyow Provtdent Investment Society (1888), 
13 App. Gas. 699 (where premises were mortraged to different incumbrancers 
who insured in separate offices, the value of me premises was sufficient before 
the fire to pay all the incumbrances, but not sufficient after the fire. The prior 
incumbrancers accepted a sum sufficient to reinstate the premises but did not 
reinstate th^, and it was held that the plaintiffs, who were subsequent 
incumbrancers, were entitled to recover to the extent of their ICss). 
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Smt. 10. ezpsdieDt. The insurers have thus the power of electing to 
Rights and reinstate, and after having so elected are in the same position as if 
Datiesof the policy had contained an absolute stipulation to reinstate the 
Insturera premises in the case of fire, and an election once made by the 
aft er TjO Bs. insurers is binding on them and cannot be revoked on the ground 
that circumstances have intervened making the reinstatement 
more difficult or expensive (a). 

Meaning of 1081. The term “ to reinstate,” when applied to property in the 
term. nature of chattels, means to replace the property in stain, but not 

necessarily in situ. Thus where, by the act of the assured or 
otherwise, it has been impossible to reinstate the chattels in the 
place where they were, the insurers are entitled, under a condition 
empowering them to “reinstate or replace property damaged,” to 
discharge their obligation by making them as good as they were 
before the fire ; and the assured on his part may move them to 
another place within a reasonable distance from their original 
position, and then require the insurers either to pay the amount of 
the damages or to repair them in the place to which they have been 
removed (b). 

statatory 1082. Apart from any clause in the policy itself, an insurance 
to raiMtat^ office may be required to cause the insura ice money to be laid out 
meat. rebuilding (c). In order to obtain the benefit of this statutory 

provision (c), a person interested must show that he made a distinct 
request to the office to lay out the money according to the 
statute (c). A demand that the money shall be paid to him or for 
his benefit, and not to the assured, is not such a request as is 
required (c), nor is the owner entitled himself to rebuild, and then 
to call upon the insurers to pay the cost incurred (d). 

(a) Brown v. Royal Insurance l7o. (18j9), 1 E. & E. 858. This case was 
decided upon doinurror, dtssentiente FIrle, J. The court expressly abstained 
from expressing any orinion as to the amount of damages which could be 
recovered under the policy. The plea demurred to stated that whilst the 
defendants were proceeding to reinstate, the premises became dangerous and 
were caused to be removed by the Commissioners of Sewers under the provisions 
of the Building Acts, that their dangerous condition was not caused by the 
fire, and that oy their removal reinstatement had been rendered imposs.'l^'e. 
This plea was held bad on demurrer on the ^und that the insurance office 
having made their election to reiustste were absolutely bound to do that they 
had elected to do. Some policies c atom a condition framed for the purpose 
of protecting insuiers against suck contingonoies as occurred in Brawn v. 
Royal In»vrance Co., sujnra. See Bunyon, Law of Fire Insurance, 6th ed., p. 228. 

(b) Anderson v. Commercial Union Assurance Co. (1855), 56 L. J. (q. d.) 146; 
148, 149, C- A. 

(c) Under the Firee Prevention (Metropolis) Act, 1774 (14 Geo. 3, o. 78), s. 83, 
which enacts in 8ubstnn<'e that it shall be lawful for fire insurance offices, and 
that they are authorised and required upon the request of any persons 
interested in the buildings insured, or uwn any grounds of suspicion that the 
owners, occupiers, or other persons who nave insured the buildings have been 
guilty of fraud, or of wilfully setting their bouses or other buildinp on fire, to 
cause the insurance money to be expended as far as the same wiQ go towards 
reinstating the buildings, unless the party claiming such insurance money shall 
within sixty days next after the ^justment of the claim give a sufficiout 
security that the insurance money shall be expended as aforesaid. As to the 
application of this pn>vision, see note (d), p. 648, post. 

(d) Simjuon v. ^ttish Union Insurance Co. (1863), 1 Hem. A M. 018. It 
seems doubtful whether the insurance office can be compelled by mandamus 
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10831 A tenant cannot, in the absence of special provisions, 
compel his landlord to apply moneys received from his insurers in 
reinsiatiiig the premises, although the tenant himself remains 
liable to pay rent(«). He can, however, apply under the statute 
above referred to (ee), and obtain an injunction to restrain the 
insurers from paying the insurance moneys to the landlord without 
suihcient security that he will rebuild (/)., 

Sub-Sect. 3. — Rights on Assmnmsnlt of Policy. 

1084. When there has been an absolute assignment in writing of 
the policy or the money due thereunder, and the requisite notice 
thereof in writing has been given to the insurers, the assignee is 
entitled to pursue, in his own name, all the remedies of the 
assured (jgr). If the assignment is disputed the insurers should 
apply for relief by way of interpleader {h). 


Part IV. — Life Insurance. 

Sect. 1 . — Nature of Life Insurance and Insurable Interest, 

Sub-Sect. 1. — Definition of Life Insurance. Not a Contract of Indemnity. 

1085. Life insurance may be defined as a contract by which tho 
insurer agrees upon the death of the person whose life is insured 
(commonly called the life insured) to pay a given sum in considera- 
tion of the payment by or on behalf of the assured during the 
continuance of the life of certain sums called premiums (i). 

to reinstate {Wimbledon Parle Golf Club Imperial Insurance Ca. (1902), 18 
T. L. K. 815). Tho ropoit of this cose, however, is unsatisfactory and it is 
difficult to divcover the oxact ratio deevUndi, The abovo-ineutioned enact- 
ment (see note (c), p. 542, ante), which occurs iu a Metropolitan Building Act 
the bulk of which nus been repealed, has been held to apply to insurance on 
buildings in England and Wales generally {Re Darker, Ex parte Uorely (1864), 
4 De G. J. & Sm. 477, but the correctness of this decision has been doubted; 
Westminster Fire Office Glasgow Investment Society (1888), 13 App. Cas. 699, 
per Lord' Watson, at p. 716, and see per Lord Selborne, at p. 713). It was 
clearly intimated in tbe last-mentioned case (see pp. 707, 716) that it does not 
apply to Scotland. See, lurther. Re Quike's Trusts, Poltimore v. Quiche, [1908] 
1 Uh. 887 ; and title JiuiLDiNO Contracts, Engineers, and Architects, 
Vol. m., pp. 191, 192. 

(e) Leeits v. Cheetham (1827), 1 Sim. 146; Uoltzapffd v. Bakor (1811), 18 Ves. 
116 ; Lofft V. Dennis (1859), 1 B. & E. 474 ; Hare v. Groves (1796), 3 Aust. 687. 

(ee) See note (c), p. 642, ante. 

(/) Wimbledon Park Golf Club v. Imperial Insurance Co. (1902), 18 T. L. E. 
816,816. 

(y) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6); B. S. C., Ord. 07, 
r. 1 (a): Matthew v. Norih^n Assurance Co (1878), 9 Ch. D. 80 ; see, further, os 
to assignment, pp. 558 et eeq., post; and titles CnosES in Action, Vol. IV., 
p. 367 ; Equii’y, Vol. XllL, p. 102. 

(A) E. S. 0., Ord. 67, r. 6 ; see p. 665, poet; and title Interpleader, p. 687, 
post. 

l») In Dally v. /ndta and London Life-Assurance Co, (1864), 16 C. B, 366, 
Ex. Gh., Parke, B., at p. 387, says: ‘*The contract commonly called life- 
assurance, when properly considered, is a mere contract to pay a certain sum of 
money on the death of a person, in consideration of due payment of a certain 
annuity for his life, the amount of the annuity being ouonlated in the first 
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The contract differs from other contracts of insarancPin this 
important respect, that it is not a contract of indemnity. This is 
obvious from the fact that a man may insure his life for any sum 
that he pleases, and his executors or representatives can recover 
this sum in full from the insurers (j). 

Sub-Seot. 2 . — Iumrable fniereBt. 

a 

1086. The interest (k) necessary to support an insurance must be 
of a pecuniary character, that is to say, the assured must stand in 
such a relation to the event which is tho subject-matter of the 
insurance that he must by the happening of the event sustain or be 
presumed to sustain some pecuniary loss (2). 

It has been said that a person has an insurable interest in his 
own life to an indefinite extent, because by insuring it he can 
protect his estate from that loss of his future gains or savings 
which might be the remit of his premature death (ra). But the 
better view seems to be that the case of a person insuring his own 
life is not within the mischief of the statute (n), and that the 
first section of that enactment, therefore, may be and ought to ho 
construed as if tho words “ person or persons ” were preceded by 
the word “ other.” 

1087. A wife has an insurable interest in her husband’s life (o), 
and a husband has an insurable interest in the life of his wife (p). 

instance according to the probable duration of hia life, and when fixed it is con- 
stant and lUTariable.” In the case of ** participating policies ” the assured 
becomes entitled in certain events to participate in the profits of the company. 
The effect of such policies has been considered in liritiah Equitable Inaurance 
Cb., Ltd. V. Baity, [1906] A. 0. 3o; Baerlein y. IJickeon (1909), 25 T. L. H. 585. 
Sometimes the insurer’s contract is to pay a sum at a given age in considera- 
tion either of a lump sum payment or of a periodical premium. In such case 
the policy is called an “ endowment policy.” Policies sometimes contain a pro- 
vision for payment during life of a surrender value (see Inyram-Johnaon v. 
Century Inaurance Co., [1909] S. 0. 1032 ; Mortgaye Inaurance Corpotaiton v. 
Inland Revenue Gommieaumera (1888), 21 Q. B. D. 352, C. A.). In tne absence 
of such an agreement, companies are usually willing, after the insurance has 
been in force for three yeais, to pay a suneiider value to an assured who 
desires to discontinue the payment of premiums. As to the valuation of 
policioB in case of winding-up, soo tho Assurance Companies Act, 1909 (9 Edw. 7, 
o. 49), 8. 17 (1) ; title Companies, Vol. V., p. 637. 

(/) Wainewriyht v. Bland (1835), 1 Mood. & B. 481, 487; see M*Farlane v. 
Boyal London Friendly Society (1886), 2 T. L. R. 756, per Pollock, B., at p. 75C. 

(a;) As to the legality at common law of a wager on a life and the subsequent 
provisions pf the Life Assurance Act, 1774 (14 Geo. 3, c. 48), relating to the 
insurable interest, seg p. 514, ante. 

(i) HaTford V. Kymer (1830), 10 B. & 0. 724, per Lord Tenterdbn, O.J., 
at p. 728. 

(m) Bunyon, Law of Life Assurance, 4th ed., p. 14. 

in) Life Assurance Act, 1774 (14 Geo. 3, o. 43) ; see p. 514, ante. See 
M'Farlane v. Royal London FriervUy Society, eiipra, at p. 766, and Qriffi.t}ia v. 
Flying, [1909] 1 K. B. 80o, 0. A.,^ Kennedy, L.J., atpp. 820, 821, citing 
Wainevoright v. Bland, aupra, at p. 488. 

ip) This was held by L^ Kenyon, 0. J., in Reed v. Royal Exchange Aeauranea 
Co. (1795), Peake, Add. Ow. 70, on the ground that she is presumed to have a 
pecuniary interest in his life. 

(p) The view taken by the Court of i^peal in QriMhe y. Flmin^» •v&fo, 
if that, as an insuranoe by a huabana on the lire of his wife ana aa 
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Moreov^ it is provided that a married woman may effect a policy 
upon her own life or the life of her husband for her separate use ; 
and a husband and wi(e(q) are enabled to make a provision for each 
other and for their children by means of a policy of insurance. 

1088. A parent has no insurable interest in the life of his child, 

qiid child (r); nor has a child an insurable interest in the life of 
his parent, qua parent (a). * 

1089. A person has under the Act of 1774 (h) an insurable interest 
in the life of his debtor to the amount of the debt, because, it is 
said, the chance of obtaining payment is presumed to be diminished 
by the death of the debtor (c). On the same principle it has been 
assumed that a surety has an insurable interest in the life of the 
principal doi)tor to whom he is entitled to look for an indemnity (d) ; 
and so one of two joint obligors has an interest in the life of the 
other to the extent of one-half of the debt (e). A trustee may 
have an insurable interest in respect of the legal interest in trust 
property vested in him ; for instance, an executor who, by the 


insurance by the wife on the husband’s 4ife are not within the mischief 
of tho Life Assurance Act, 1774 (14 Geo. 3, c. 48), the words “person or 
persons in s. 1 (ibid ) do not include the husband or the wife of the 
assured. Indeed, tliis socms the only ground on which an insurance on tho life 
of tho assured’s husband or wife, qua husband or wife, can be held valid, 
inasmuch as the statute requires that in all cases to which it applies the amount 
or value of the interest should bo capable of being estimated. The law on this 
subject is evidently in a very unsatisfactory condition. It is much to be desired 
that the Life Assurance Act, 1774 (14 Geo 3, c. 48), should be amended by 
making it clear in what cases and to what extent a person can insure another’s 
life, as has been done in tho Canadian Code cited in Anctil v. Manv/acturera* 
Life Insurance Co,, [1899J A. C. 604, 606, C. Tho American cases on 
insurable interest in life policies aie collected in 1 May, Law of Insurance, 
Bs. 103 -100. 

(<7) Married Women's Property Act, 1882 (4u & 46 Viet. c. 75), s. 11 ; and boo 
title Husband and Wife, Vol. XVI., pp. 309 eg scq., where this enactment is 
fully dealt with. As to the construction and effect of such policies, see in 
addition the cases there cited: — Re Rurrowa* Trusts (1864), 10 L. T. 184 ; ReLyne's 
Trust (1869), L. K. 8 hlq. 65 (distinguished in Re Orijffiths' Policy, [1003] 1 Ch. 
739). The Married Women’s Property Act, 1882 (45 & 46 Vict. c. 76), was 
applied in a case where no policy had been issued, the propo.sal having been 
accepted by parol only {Newman v. Bflsten (1884), 28 Sol. Jo, 301, 0. A.). Similar 
provisions are contained in tlie Married Women’s Policies of Assurance (Scotland) 
Act, 1880 (43 & 44 Vict. c. 26), s. 2. The following cases have been decided 
under that Act : — Kennedy's Trustees v, Sharpe {1^95), 23 R. (Ct. of Sess.) 146; 
Stewart v. Hodge (1901), 8 Scots Law Times, 436 ; Schumann v. Scottish Widows’ 
Fund Society 0886), 13 E. (Ct. of Sess.) 678; Scottish JAfe Co. v. Donald {\902), 

9 Scots liaw Times, 168. , 

(r) Hal ford -v. Kymer {\8Z6), 10 B. & C. 721; Worthington v. Curtin (1676), 

1 Ch. D 419, C. A., followed in A -0. v. Murray, [1904] 1 K K 165, C. A. ; 
and compare title Infants jind Children, p. 162, ante. 

(a) Howard v. Refuge Friendly SveUiy (1886), 64 L. T. 644. 

(ft) Life Assurance Act, 1774 (14 Geo. 3, c. 48); see p. 514, ante. 

(c) Anderson v. Edit (1796), 2 Park on Manre Insurance, 8th ed., p, 914. 
Secus, where the debt anses under an illegal contract, as for instance money 
won at an illegal game {Dwyer v. Edie (1788), 2 Park on Marine Insurance, 
8th ed., p. 914. 

(d) Lea v. Hinlan (1864), 6 De O. M. & G. 823, 0. A. 

(fl) Branford v. Saunders (1877), 26 W. E. 650. 
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direction of his testator, insures the life of a person in the‘«ontina- 
ance uf whose life the estute is iiiteresiucl has a sufBcient inMiirable 
interest (/). 

1090. A mere moral obligation as distinguished from a legal 
obligation does not constitute an insurable interesi(i^). But where 
a person is under a legal obligation (tor instance, by reason of a 
legally binding promiso) to bear the expense of maintaining a 
child, and has undertaken that burden, then, if ho has a reasonable 
expectation that the child when of age will repay the money 
so expended on his behalf, he may have, it seems, an insurable 
interest in the child’s life to the amount of the sum expended 
by him, analogous to that which a creditor has in the life of his 

debtor (/0‘ 

A clerk in a bank or other business, who is engaged at a certain 
salary and for a certain period, has an insurable interest in the 
life of the managing pavtiier to the extent of so much of the period 
as roraaitis unexpired at the time of the effecting of the policy, but 
he has no insurable interest merely by reason of a promise (without 
consideration) having been made to him by the manager that be 
would not during his life enforce payment of a debt due from tho 
clerk (i). 

An assignee of a policy acquires the rights of an assignor and 
can therefore recover the amount insured, although he himself has 
no insurable interest (A:). 

(/) TithicHl V. Aiikeritein (1792), roiike, 161. 

(fl) llalKrrdv. l\yv\er 10 It. ife i’ 721; Worthwfjton v. Ciirtia (1876), 1 

Ch I). 419, 0. A.; Ilarae v. P^url L%fe Aamrance Co., [1901] 1 K. JJ. 668, 0 A. 

(h) Unrnes v. London, Edinburgh and (Haagmo Lijt Akaumner Co.. [Is92] 
1 Q. It. 864. This case, in which it does not appear that the promise was 
legally binding, is explained in llarse v. Pearl Life Aaaurame Co . [1908] ‘2 K B. 
92, by Lord Ai.veusi'onk, t'' J,, at p. 96, and was app.inmtly disapproved of in 
Qriffitha V. Fleming, [1909] 1 K. B. 806, C. A., by KiiNXi-.DY, L.J., at p. 819. 
The Children Act, 1908 (8 liklw. 7, c. 67), s. 7, prohibits a person who for 
reward undertakes tho nursing and maintonanco of an infant under tho age of 
seven years, apart from its p-ironts, from injuring tho lifo of tho infant ; but 
it is not a contravention of this statutory provision if a person who hits imder- 
tnkon the care of an infant and insured its lifo ])rior to the coinm on cement • " tho 
Act (Ist April, 1909) continuos to pay the premiums duo undei the policy after 
such comiiioiicoiiieiit {Glaaymv Pariah Cbiintil v. Alai tin, [1910] S C. (J.) 102), 
and Boe title Ini'ants ani> Cm i. .•hen, p. 162, ante. On iho other hand, tho 
Friendly Bocietios Act, 1896 (69 & 60 Viet. c. 26), ss. 62, 67, the Collecting 
Societies and IndustriaJ Aasuranco Companies Act, 1896 (69 & 60 Vict. c. 26), 
8. 18, and tho Assurance Companies Act, 1909 (9 Edw. 7, c. 49), s. 86, give 
these companies powers to grant insurance in respect of funeral expenses which 
would not bo valid under tlie Life Assurance Act, 1774 (14 Oeo. 8, c. 48); see 

g . 614, ante. So# also titles Companies, Vol. V., pp. 626, 626 ; Fribndlt 
OCIETIES, Vol. XV., pp. 128, 165. 

(t) Hebdon v. West (l863), 3 B. & S. 679; Forgan v. Pearl Life Assurance Co. 
(1907), 61 Sol. Jo. 230. 

(Ac) Ashley v. Ashley (1829), 3 Sim.^ 149. But a man will not bo allowed to 
evade tho Act by insurm^ his own life witli the money, and for the benefit of 
another who has no interest in tho life {Waineurnyhi v. Bland (1886), 
1 Mood. & E. 481 ; and see judgment of Baylet, J., in Halford v. Kymer (1830), 
10 B. & G. 724). In fact, the Life Assurance Act, 1774 (14 Geo. 3. c. 48), s. 2, 
requiring the insertion of the name of the person interested, would be sufficient 
to prevent such on evasion ; see p. 614, ante. See further, as to assignment of 
life polices, p. 668, post. 
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Sub-Sbot. 3. — Namea of Person* Tn^eresied m\ist he ineerted in the Policy. 

1091. It is recessary (1) to insefrt in the policy the name of the 
portion primarily iiiterobted, and it is not sufficient to mention 
tlie name of tlie person who may be ultimately benefited (?n). 

Where a policy is effected by a trustee or executor in respect of 
tlip legal interest vested in him, it is sufficient that his name be 
iiiHt3rtod in the polic}’, and the name of lhe*ccs//a que U-ust need not 
Ije mentioned {n). 


SiJB-Sificr. 4. — Amount Itccoi erulle 

1092. The assured may not recover more than the value or amount 
of his insurable interest at the time of effecting the insurance (o), and 
thus there is established another difference between marine or fire 
insurances on goods, and life and othei inBurances to wdiich the Act 
applies (p). Ihider an insurance on the life of the assured and, it 
seems also, on that of her or his husband or wife, the whole amount 
insured can be recovered, unless tlie contract be a mere cloak for a 
wager, in which case tlie policy is, of course, void and illegal (q). In 
the ease of a creditor, or a case analogous to it, the amount of the 
debt or the sum payable by reason of the circumstances giving rise to 
the insurable interest is recoverable, and as the ordinary contract of 
life insurance is not a contract of indemnity (?•), no deduction is to bo 
made on account of that amount or any part of it being jmid after 


(Z) See Life Assurance Act, 1*774 (14 Oeo. 3, e 48); see p. C14, ante. 

(m) JCvans v. Ihynotd (1809), L II 4 (i. JB. 022 ; hco nho bliilhng v. Acadentul 
Death Inmrance Co. (lH/)7), 2 II. & N. 42. 

(n) Tuhwe/l v. AnJ>eraiein (1792), Pcako, 200 [lol]; compare Collett y. 
Morrison (1861), 9 Huro, 102 But tho trustee will (subject to any lion which 
ho may h.ivo for j>Teiniuiu3 pmd by him out of lus own funds), hold tho moiioy 
rcc’oivfd under the jinlicy in trust for those boneficially interested (He Fmett, 
PJx pa le Andrews (1810), 1 Madd. 673; compare Armitage y. Winterbuttom 
(IH-tO), 1 Man. & G. 130). If A. insures the hfoof B., his debtor, and afterwards 
th( debt is paid oft. B. may by ngreoment continue to pay tho promiums in 
oi’dor to keop tho policy ali\e for his own benefit. *' I’ho pnmd facie ofFect of 
an agroomoiit bctw'eeii debtor and creditor, in a transaction such as the present, 
that tho creditor slmll oIToct a policy, and that tho debtor sliall pay tlio 
premiums, is to vest the oouitablo property in the policy, subject to tho 

1 reditor’s soourity in the debtor ; tho principle being, that what the debtor 

pays or agrees to pay for is (^^j/rinid facte at all events) his. subject to the 
security for which it was brought into existence ” (Salt v. Northampton (Mar- 
quis), [1892] A. 0. 1, per Lora Selporne, at p. 16). As to the ciroumstancos 
in which a stranger to the policy who jiays premiums to keep it up may 
acquire a Uen for the amount so paid, see lie Leslie, Leslie v. French (1883), 23 
Ch. D. 652; Falcke y. Sccatuh Imperial Insurance Co] (I8S6). 34 Oh. D. 234, 
C. A. ; Re Winchlaea's (Karl) Policy Trusts (1888), 39 Ch. D. 168 ; Strutt y. 
Tippett (1890), 62 L. T. 475, (J. A. ; and p. 663, post. As to lien generally, see 
title Lien. * 

(«) Life Assurance Act, 1774 (14 Geo. 3, c. 48). 

( p) Dalby v. India and London Life-Assurance Cc, (1854), 16 0. B. 365, Ex. Oh. ; 

2 Smith, L. 0., 11th ed., 291, overling Qodsall v. Boldero (1807), 0 East, 72. 
As to the rule in marine insurance, see p. 367, ante. As to the rule in fire 
insurance, see p. 620, ante. 

(o) Reed V. Royal Exchange Assurance Co. (1796), Peake, Add. Cos. 70 ; Griffiths 
y. Fleming, [1909] 1 K B. 806, 0. A. 

(r) See p. 644, ante. 
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the effecting of the insurance. For the same reason the principle of 
subrogation has no application 

Where there are several policies effected at different offices the 
assured can recover no more than the amount of his insurable 
interest at the time of making the insurance sued upon (t). 

SuB-SE/rr. 6 . — IndtapiitabJe FoUciea. 

1093. Sometimes, especially in the Colonies and in the United 
States, a condition is indorsed on the policy that it shall be 
indisputable and indefeasible on any ground whatsoever. Such a 
stipulation will debar the insurer from resisting the claim on the 
ground of innocent misrepresentation or concealment, but it will 
not enable the assured to recover in cases whore the policy is illegal 
and void by reason of the assured having no insurable interest, and 
probably not whore the policy has been procured by fraud ; for no 
stipulation between the parties can preclude the court from holding 
that a contract is void on grounds of public policy (a). An insur- 
ance company which publishes a prospectus stating that all 
insurances effected with it will bo indisputable except in case of 
fraud will be precluded in an action on a policy made upon the 
faith of the prospectus, but nitbout incoi porating it, from disputing 
liability upon the ground of a merely untrue representation in the 
declaration upon which the policy was based, though the policy 
was expressl} made conditional upon the truth of the declaration (a). 

Swot. ‘2.— Capacity of Persons to enter into a Contract of TAfe 

Imnrance. 

1094. The capacity of persons to enter into contracts of life 
insurance and other insurances is, in general, governed by the same 
rules of law as apply to all other contracts (b). 

1095. Insurances by infants for small sums upon their lives may 
be effected under the provisions of the statutes relating to friendly 
societies (c). 


(s) Dully v. India and London Life-Aaaurame Co. (1854), 16 0. B. 365, 
Ex. Oh. ; 'Branford y. Saunders 20 W. 11 650 ; Gagt/m v. Upton (1859), 

Dniry te7np. Nap. 4*27; couipaie Bradhmn v. Great Weatern Bail. Co. (1874), 
L. R. 10 Exch. 1. As to subrogation, see pp. 490, 618, ante. 

P llebdon v. West (1863), 3 B. & S. 579. 

Anttil V. Manufacturers* 'Life Inanramjs Go.^ [1899] A 0. 604, P. 0. 
Woody. Dwitrria (1856), 11 Exch. 493 ; compare Wheelion y. Hardisty (1857), 
& B. 232, Ex: On. ; Ansfey y. British Natural Premium Life Aaaociation, 
Ltd. (1908), 24 T. L. E. 594, 871, 0. A. As to misrepresentation generally, see 
title Misrepuesentation and Fraud. ^ 

(h) See title Contract, Vol. VII., p. 341. 

(c) See title Friendly Societies, Vol. XV., pp. 128, 147. As to the 
capacity and incapacity of infants, see title Infants and Children, pi^ 46 
et aeq., ante. As to the canacity of married women to oontraot, see title Hus- 
band and Wife, Vol. XVI., pp 376 et aeq. As to policies by married women 
for the benefit of themselyes, their husbands and children, seep. 545, ante; 
and title Husband and Wub, VoL, XVI., p. 399. 
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Sbcit. 8. — Agency, 

1096. The general principles of the law of agency apply to life 
insarances, and it is therefore sufficient to notice a few points more 
immediately connected with these contracts (d). 

An ordinary local agent of a life insurance company is not, 
without special autliority, empowered to bind the company by a 
contract to grant a policy. Ilis duty is to forward the proposal to 
the company for acceptance or refusal, and he has no authoiity to 
insure on behalf of the company (<?). On the otlier hand, if he is 
.luthorised to accept proposals, the company is bound by his act in 
so doing (/), but the agent cannot in general bind the company by 
altering the conditions of any contract of insurance or by reviving 
a lapsed policy without the previous approval of the directors (g). 

A fortiori if a person, known by the assured to be an agent for 
cllfecting policies subject to certain specific provisions, acts in 
violation of them, be does not bind the company (/t). 

1097. The insurance company may, however, be estopped from 
availing itself of a condition in a policy by receiving premiums, 
after the breach of the condition is known to its agent, if it is his 
duty to communicate the fact to the office, for then his knowledge 
may be properly imputed to the latter. Thus, if the assured with- 
out special authority from the office goes to reside in a foreign 
country under circumstances which would ordinarily make the 
policy void, and the company’s agent with knowledge of these 
circumstances receives the premiums subsequently and transmits 
tliem to the office, the policy will continue to be binding on the 
company (i)* 

1098' Where the life of one person is insured by another, at 
whose request the former answers questions put to him on behalf of 
the office, ho is not the agent of the assured, even for that limited 
purpose ; and the assured is not, except so far as he warrants their 
truth, affected by the inaccuracy of the answers, even if fraudulent, 

fd) See title Agency, Vol. I., p. 147 ; and p. 354, ante. 

le) Linford v. I^romntial Horse and Cattle Insurance Co. (18U4), 34 lieuv. 291. 

i/) Rossiter v. Trafalgar Ltfe Assurance Association (1869), 27 Beuy. 377 
(where the proposal was accepted by a sub-agent) ; Mackie v. Euro}>ean Assur- 
ance Society (1869), 21 L. T. 102 ; and see IlomcasUe v. Equitable Lx/e Assurance 
Society of the United States (1906), 22 T. L. E. 735, C. A. ; Comerford v. Britannic 
Assurance Co. (1908), 24 T. L. E. 693. 

(a) British Industry Life-Assurance Co. v. Ward (1866), 17 C. B. 644;,.dc^ v. 
Femie (1840), 7 M. & W. 161 ; Busteed y. Wwt of Englgnd Fire and Life 
Inemawx Co. (1867), 6 I. Gh. E. 663. 

(A) jkantreal Assuranu Go. ▼. McGUlivray (1859), 13 Moo. P. G. 0. 87 (fire 
insuranoe). * 

(»■) Wing V. Harvey (1864), 6 De G. M. & G. 266, 0. A. ; Splents y. Lefevre 
(1863), 11 L. T. 114. ^e same principle is illustrated by cases on accident 
insurance poUciee; see Bavoden y. London, Edinburgh and Glasgow Assurance 
Co., [1892] 2 Q. B. 634, 0. A., and compare with it Biggar v. Bock Life Assurance 
Cb., [1902] 1 E. B. 610 ; Holdsworth y. Lancashire and Yorkshire Insurance Co. 
(iro7), 23 T. L. B. 621 (employers* liability policy). For further illustration of 
imputation of knowledra and consequent estoppel, see pp. 369, 407, 670, , 

and title Estoppel, YoI. XIIL, pp. 386, 388. 
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unless he is a partly to the fraud ( 7) : a fortiori the person whose 
life is insured is not the fi^eneral agent of the assured to effect tlie 
insurances, and the latter is not prejudiced by liis noii'disclosure 
of material facts as to which no question is asked {k). 

1099. The doctrine in marine insurance that the contract of 
insurance may be ratilicd after knowledge of the loss does not apply 
to life insurance, nor, ifideed, to any other contract of insurance (i). 

Sect. 4. — Representation, Conceohnent and Warranties. 

Sub-Seot. 1. — Contract f/herrimcn F%dei; Jtepresesntation and Concealment. 

1100. Life insurance, like marine ( 7 / 1 ) and fire insurance (7t), is a 
contract uberrima tidn, and the general principles of law as to 
misrepresentation and concealment which govern marine insurance 
apply also to life insurance, except so far as they may be excluded 
or modified by the terms and conditions of the policy (o). The 
policy is therefore avoided not only by fraud, but also by tlie conceal- 
ment or misrepresentation of a material fact, whether or not it 
caused or was m any way connected v ith the death of the assured, 
and further, the question whether the matter concealed or iiiisrepre- 
sonled is material is a question of lact, namely, whether the 
matter represented or concealed was such as would influence the 
mind of a reasonable and prudent insurer in accepting or declining 
the riHk(^) 

Sub-Sect. 2.~Warrantir$: the Dechmdion. 

1101. The general principles of law relating to “ warranties ” 
which apply to murine insurance are equally applicable to life 
insurance (<7). 

According to ordinary practice of life insurance the assured is 
required to make and sign a statement, or declaration as it is 


(j) Whrelton v, Uardisty (1857), 8 K. * B. 282, Bx. Ch., explaining bJrereti v. 
Deslwrough (1829), 6 Biiig. 603; llnchnan v. Ferme (183s), 3 Al. & \V. 505; flee 
p. 533, ante. 

(/c) Hackman v. Femie, aiqtra. 

(Z) See droller and drover. Ltd. y. Mathewa, [1910] 2 K. B. 401. For the 
troatmeut of the doctrine of ratification in maiiue insuiunce, see p. 360, ante. 
(to) Soe p. 404, ante. 

(n) See p. 532, ante. 

( 0 ) Brownlie v. Camphdl (1880), 5 App. Caa. 926, per Lord Blackbukn, at 
p. 954 ; Ltndenau v. Deehorouyh (1»28), 8 13. & 0. 586 ; London Aeeurance v. Mansel 
0879), 11 Ch. D. 363; and see Wainurujht v. Bland (1836), 1 M. & W. 32 ; 
British ^Kquitable Insurance Co. y. Alusgrare (1887), 3 T. L. E. 630. 

(p) See pp. 404. seq., ante. As materiality is a question of fact, it is of 
lithe use to cite all the cases in which juries have been allowed or directed 
to find that the fact concealed or misrepresented was muteiial to be known 
to the insurers. It may, however, be useful to rlfer to Morrison v. Mus/iratt 
(lH27), 4 Bing. 60; British Equitable Insurance Co. y. Musyrave, supra (previous 
uluesses); London Assurance v. M onset, sujtra; Wainwiight v. Bland, supra 
(risk declined by other olHcer); see Uuguenin v. Bayley (1815), 6 Taunt. 186 
(assured in prison at date of proposal). A misstatement that other insurers had 
effected a policy on the risk is material (Bibbald v. Hilt (1814), 2 Dow, 263, 
11. L.), so IS a misrepresentation on a reinsurance that hie reinsured office 
intended to retain part of the risk {Trail v. Baring (1864), 4 Giff. 485). 

{q) See p. 416, and p. 634, ante; Thomson y. Wems (1884), 9 App. Oas. 671. 
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usually called, giving certain specified information, or answering 
cert.iin spHciiied questions concerning the life insured and other 
niatfcers more or less affecting or connected with the risk (r). It is 
generally expressly stipulated in tho policy, or in the conditions 
indorsed theieon, that the declaration is true and is to be taken as 
the basis of the contract (s). 

The effect of such a stipulation is that .the assured is held to 
warrant the truth of the declaration, and if it states anything 
untrue, whether to the knowledge of tho assured or not, and whether 
material or not, the contract is avoided (t). Thus, if the declaration 

(r) Soe Punvon, Law of Life Insuranco. 4th od., pp. 45, 46, for a list of mutters, 
Bomo of which are usually reforri'd to iu the doclaration. If a person takes out 
a |)olicv and w.»rr.int» tliat lie uill not commit huicide, this is not merely an 
uiidcrt.ikin;' f'»r the breach of whu-h diim.igos can bo recovered, but a condition, 
BO that if tho n*«Ruicd coiniiiits siiieido the poliey is avoided (AV/ia'/rr <6 Cn. v. 
Mutual Lite In-urame <'o. of Nem Vorh. [1905 1 \ K. P ,'11, 0. A. ; comparo and 
distinguish lienhnm v. I'mtid (Juaraixtie and Ltfe A'isuranre. ('o. (1652), 7 Exch. 
74 1 (fidelity policy) ). 

(a) In the absence of such a siiimlafion tho answers will be rnpresenfations, 
as t<» the general effect of which s« o pp. 412 it api;., ante. Soe, for oxainple,* 
WheeHon v. Ilard/sty (1H57), 8 E & P 232, Ex. Ch. ; and see p. 550, ante. The 
following is a iwual form of life policy — 

Wht’ieas of (herein called tho Assured), desiring to effect an 
Assurance on h own life for the whole duration thereof with the 

Aasurame rompanv (herein railed tho Conipain)m the sum of Pounds 
ha'^ delivered to tho Coinjiany, as the baMis f»f tho ^nid Assinanco, a State* 
meiit of Paiticulais and Declaiiition hoaiing dato the dav of 19 . 

Now, in consideration of tho payment by the As'.urod of the sum of rs 
a Premium for such Assuriince until Iho da\ of 19 inclusive. 

Tins Policy witnesseth. that if tho Assured shall dio on or before the last 
mentioned day, or in case tho Assured sliiill, on or before the day of 
19 , and on or bofoio the <I.iv of in eveiy year thereafter until 

h deitb, PHV to tho f'?<«iripariv tho pieminin'of then the Funds and other 
propprtv f)f tiiM Company shall bo suliject and liable to pay the sum of 
PoiiniK to tho Kx» cotoTs, AdininihtiMtdra, oi Assigns of tho Assured within eight 
days iittor proof (.satisfaotorv to tho Directors of the C -inpany) of the death of tho 
Assured, and of the tPlo of tho peison claiming payment shall havo been given 
to and de])' sited with the Coinjvinv. 

Provided alwavs that the funds and pre]iorty of the Com]mnv remaining 
unappli' d and nmlisposo’d of, and iiia]»pli( ablo to prior claims and demands in 
pursuance of the Ooinpany’s Deod of Settlement at the time of the making of anv 
claim or demand upon this Policy, “hull alone ho answerable in lespocttheieof ; 
'ind that tho Directors signing tins Ptdiey, shall not, nor shall the other Meinbei m 
«' f the Company, or any of them or anyone who shall hecorae a Member of tho 
Company, bo personally liable in respect of any such claim or demand, further or 
othei-wisp than according to the provisions of tho Ooinpaiiy’s Deed of Settlement 
as Momlicrs of tho Comp my to contribute to tho funds «>f the Company the 
amounts remaining unpaid of their respective Shares in tho Capital Stook of the 
Company. . . • 

Provided also, that this Policy is rasdo upon, and is subject to the Conditions 
printed on the hack which are to bo taken .as pait of tho Policy 
In witness whereof etc. * 

(i) Andfsn^on v. FHzg<rald (1851^, 4 T£. L. Cas. 484; tjazenuve v. lirittah 
Equitable Aeaurawe Co. (1869^ 6 U. B. (n. S.) 437 ; Macdonald v. Law Union 
fnaurance Co. (1874), L. R. 9 Q. B. 328; Thomnon v. Weema (1884), 9 App. Cas. 
671 ; Ilambrough v. Mutual Life Ineuranrr Co. o^ Neu> York (l'<95), 72 L T. 140, 

C. A. ; Jod V. Law Union and Croton Inaurance Cn,, [1908] 2 K. B. 863, C. A., 
per Fletcher Moulton, L.J., at pp. 886, 886. But the declaration must have 
been made by, or by authority of, tho assured {Pearl Life Aaeuromra Co y. Johrw&Ht 
Same v. Greenhoigh, [1909] 2 K. B 288). 
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which iu made the basis of the iiiHuraiice contains a statement 
that the life assured has not been attacked by a certain illness, and 
the statement is untrue, the policy is avoided, however slight the 
illnosB may have been, at any rate unless it was of such a nature 
that he could not be reasonably aware of it, and the declaration 
cannot be fairly considered as including latent and unknown 
disease (u). 

1102. Although a warranty must be sirictly complied with, 
nevertheless such a construction will be given to it as will give effect 
to the meaning which the parties must be presumed to have 
intended (v), and if a person states in the declaration merely that 
he believes or is informed that a certain fact is true, or that he is 
not aware of any circumstance tending to shorten his life, the 
warranty only extends to the state of his belief, information, or 
knowledge, and not to the facts of which he is ho?i<i fide unaware {w). 

1103. The declaration and the policy must be read together. A 
declaration may, as has been seen (a), be so framed as expressly to 
define and limit the rights of the insurer ns to the communication 
and materiality of facts, and to exclude any effect upon the contract 


(«) Thomson v. WeMfna (1884), 9 App. Cds. 071, jwr Lord Wa'ison, at pp. 087 
ft , diftapproving dtda in Scotiish /Cquttuhle Life Assurance Society v. limst 
(1877), 4 K. (C t of ye.sB.) 1076 ; Hutchison v. Naiiotial Loan Fund Life Assurance 
Society (ISifi), 7 Dunl. (Ct. of Sees.) *107 ; see also C'uch v. IngaU{lMF), M 
M. A, W. 95; Chattocii v. Shawc (18J6), 1 Wood. & 11. 498; ShttUng v. 
Accidental Death Insurance Co. (185H), 1 li’. & F. 116. The unmo princjplo 
applies to all iiifluraiices. For lUBtaiico, a tradepmun injured his vohiclcB, 
and signed a proposal form declaiiug that the partioulars given by him to the 
company wore true, and agreed that the proposal and declaration should be the 
basis of his contract. In the particulais he stated that he had only three small 
claims made against him for damag*^ during the previous year, whereas in fact 
there had been at least ton : it was held that the company were nob liable (/fetrf 
<fc Co. V. Emjdoycrs* Accident and Live Stn<k Insurance Co. (1899), 1 F. (Ct. of 
Soss.) 1031). 

(v) Ptirins V. Marine and General 'Travel lei s* Insurance Society (1859), 2 F. & E. 
317, 324, Ex. Ch. ; Qrogan v. Lofg,don and Manchester Industrial Assuranie Co. 
(1885), 53 L. T. 761. As to the meaning of a statement in the declaratii : that 
the assured was temperate in his habits and had always been so, see Thomson v. 
If supra. If in such a case ho was not temperate, the policy is 
avoided although the death of th< assuroil was not in any way connected with 
his intemperance (ibid.). As to the moaning of a waiTunty that the assured is 
III good health at the tune of the making of the policy, see the summing up of 
Ijoid Mansfield, C.J., in Jloss'r. Bradshaw (1761), 1 Wm. Bl. 312; and in Willis 
y. 7 We (1780), 2 Park on Marino Insorance, 8th ed., p. 935 ; and see Thomson 
V. Weems, supra, at p 692. As to the moaning of a warranty that the assured is 
not aSliotod with s disorder tending to shorton the duration of life, see Watson 
V. Mainwaring (1813), 4 Taunt. 763; Jones v. Provincial Insurance Co. (1857), 3 
0. B. (n. 8.) 65 ; Swete v. Fairlie (1833), 6 0. & F. 1. As to the meaning of the 
question, " who is your usual medical attendant," Huekman v. Femie (1838), 
• 3 M. & W. 505 ; Everett v. Deaborough (1829), 5 Bing. 503, 616. As to the mean- 
imr of the warranty that the assured had not hod any spitting of blood or other 
afmetion of the lungs and that he was not subjeot to fits, see Oeaeh y. Ingall 
(1846), 14 M. & W. 96; Chattock^. Shawe Q836), 1 Mood. & E. 498; ShilUng 
y Accidental Death Insurance Co. (1858), 1 F. & F. 116. 

(m;) Staclqxile y. Simon (1779), 2 Park on Marine Ineuzance, 8th ed., p. 982; 
Jones y. Ptomnctal Inaurand Co., eupra ; Thomson y. Weems, supra, at p. 690. 

(a) See p. 534, ante, and note (s), p. 661, ants. 
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from an innocent misrepresentation or non-disclosure of a matter 
not specified in the declaration {hi, and where the policy provides 
only against intentional misstatement, an innocent misrepresenta- 
tion in the declaration, though the latter is made the basis of the 
policy, will not avoid it (c). 

1104. The declaration agreed upon as t]ie basis of the contract 
is taken as continuing up to the time of the completion of the 
contract, and any intermediate change of circumstances rendering 
it untrue must be communicated. Thus if the declaration purports 
to give the name of the latest medical attendant of the assured, and 
before the completion of tlie contract he consults another medical 
attendant, and conceals that fact, the declaration becomes untrue, 
and this may have tho effect of avoiding the insurance {d). 

Similarly, where the declaration btaics that the insured is 
in good health, and before the insuranco is completed by the 
payment of the premium, he sustains injury by accident, the 
insurance company may refuse to accept tho premium or issue a 
policy (e). 

1105. It is usual for the person whose life is to be insiired to 
appear before the medical adviser of the insurance office to be 
examined as to his state of health. In such case, if the statement 
he makes to the latter is declared to be tho basis of the policy, the 
assured, though his is not the life to be insured, thereby warrants 
its truth. But if the statement is not made the basis of tho policy, 
then it amounts merely to a representation and not to a warranty, 
and will not avoid the policy, even if fraudulently made, unless 
the assured is a party to the fraud (/). 

Sometimes the assured refers the office to a medical attendant 
named by himself. As the latter is not the agent of the assured 
for effecting the insurance, any fraud, misrepresentation, or con- 
cealment by such medical man, if made without the connivance or 


(6) Jones v. Fronnctal InBurauce Co. (l8o7)„3 C. B. (N. 8 ) So 

(c) Fotokea v. Manrheiter a?id London Ltje Assurarue and l.mn A'^ onatwv, 
(1803), 3 B. & S. 917; Uemmings v. Sceptre Life vlssociaf/on, Ltd., [1905] 1 Ch 
.‘iOo; Joel\. Law Umon and Crown Jmurance Co., [I9f»8j 2 K. B. 863, C. A. 
(where assured when making declaration was ignorant that she had been 
msaue). A prospectus advoitisiug that the company’s policies will bo indis- 
putable in case of fraud may have tho same elToct {U'ood v. Dwarna (18d6), 11 
Exch. 493; Whedton'v. llariisty {l^bl), 8 E. & B. 232, E.x. Ch.); see p. 
ante. Compare and distinguish Jiew v. ScoUtah Equitahle Life Aaaurance Soi.irtij 
(1857), 2 H. & N. 19 (where an allegation that tho policy did not embody the 
real agreement between the parties was not allowed to bo»plended by way ot 
replication by one who had chosen to sue on the policy). 

(d) British Equitahle Insurance Co. v. (Jreat }yf stern Bail. Co. (1809), 38 Ij, J. 
(cn.) 314, G. A. (in this (Ssse the new medical attendant diagnosed, a8 the 
result piTOved, oorreotly, a serious disease ; but the former medical attendant did 
not agree, it was said, in this opinion). See also Trail v. Baring (1864), 4 
Qiff. 485. 

(e) Canning v. Farquhar (1886), 16 Q. B. P. 727, C. A.; compare Davies y. 
London and Provinded Marine Insurance Co. (1878), 8 Oh. D. 409 (contract of 
suretyship), and see p. 533. ants. 

(/ 1 WMdton y. Hardisty, tupra ; see the jucMents in Jod ?. Law Union 
am Crown Insurance Co., supra ; and see p. 549, ante. 
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knowleilRe of the asHured, will not avoid tlm policy (7), thouprl_^ of 
courHo, if the aswiired, before ,tlie efVecting of the policy, has 
Iniowledge of any uiich fraud, concealment, or mi^repreHentutioD, 
the insurance, being a contiact vhnrinue fidei, is voidable (/t). 

Where a person insures the life of another, reference is usually 
made to a medical man acquainted with the life assured, and the 
former is required to^mako a statement, or to answer certain 
questions relating to the health of the life assured, or other matters 
considered niatciial to the risk insured. 

Here ugain, if any sucli declar.i lions or slntoments are made the 
basis of the policy, they constitute viarraniies. If, however, they 
are not so riinde the basis of the insurance, they are not warranties, 
and the policy is binding provided the assured does not, before the 
policy is effected, become aware of any misrepresentation or con- 
ce.Llment hv those persons whom he lias put forward to give the 
required inlormation (?' 

Sect. 6 . — Commence went and DnHition of ; Aioidance of the 
Policy; Coudituma in the Policy. 

Sub-Seot. 1 . — Commenfewent Dnratim of Ihslt. 

1106. In t)ie absence of provision to the contr.iry the risk 
commences at the time when a binding contract of insurance is 
concluded (A*). 

The policy often contains a condition that the insurance shall 
not commence until the premium is paid ; but if the policy recites 
that the premium has been paid, the company may bo taken to have 
waived the right to insist tliut prepayment of the premium was a 
condition precedent to the coiiimeiicomeiit of the risk (f). 


(7) WhfelUm V. Ifnnliftfy (18.)7), 8 E. & B 2.'J2, Ex Cli. ; Tilnrlhurn, Lo"' A 
Co. V, ru/ors (1887), 12 A)»|» (’jis o.'il, pf'r Eonl II\i,sniuiY, a' p .1.88. 

(A) Si<i Trail V /iartav ( ISO 1), 4 CJift. 4S6 ; Canmuif I artful, ar 18s6), 16 
Q. B 1). 727, (\ A 

(») Whreltim v. IlanliBty Kiiprq. This ca^e, which is very conipltcale*! on 
arcDUiit of the plcmlinirs, clocidi-d only oiio unpiii-tunt I'oint, iminely, ih.o ther 
tho “life" nor his referee ls pcnoially spi^iikiiig, thn ii;;ent >f the aasuied to 
maKn lepicfontutionw. Tho (htia t<» a ran trary effect in onrlior crtfcs, such as 
Morrison y. Mnspratt (1827), 4 Bir *. GO, Maynnrdy. /(AfM/c«(ls24), 6 & Ry. 

(k. n ) 2G6; and Everett \. l>eeborouyh (182JB 6 Bin}'. 608, aie thoio explainod or 
ovorruled. As to this, ‘.oeLcird CAMriiELi/s jn<1};iiient in M loelton v. IJnrdiaty, 
at pp. 270, 272 See also on this 8ul>iott the elaborate judgments in 
Jorl V, Lam Union and Cnmn ./nstirnnre Co [lt)08'j 2 Iv. B. SG3, A. 

(/c) Canning v. barquhar (18HG), 16 Q. B. I). 727, C. A. It sc'Oins that the risk 
may commence hef''ro a policy is issued upon a piirol contract to insure 
(Xeinnnn v. lietafen (1881), 28 Sol. Jo. 301, 0. A.). If, however, the pioposal 
bo for the insurance (»f the life of n third person, niid he be de.id at the time 
wittiout the knowledge of theassui-td or u-NSurei-^ there is. in the absence of 
some express torm- to the c<»utrary, uo valid contract, insurance being in its 
CBSonco II contract for payment iijion tho futme doiiih of a pf'TSon in tieing 
U'litihnrd V. Mer* haul's and Tradf-mons Motnol lAie- aaomtoe S rtef?/ (16,68). 
3 C B (N s.) 622. n r WlLLES J., at p 643 (a case of attempud renewal of a 
lap-ed jiolni aft»*> uoarh)). 

(/) /iiiherta V Snurity fV#., [I.s<i7] 1 (b B 111, C. A. (when it was not cleurly 
decided that the company wtis e.stopped f i-oni den} iug the pa} men t ). The correct* 
ness of this decision was doubted in KquHahle Fire and Aeeideni Offoe^ Ltd. v. 
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Aa reprarda the rhirntion of the riak, if the policy be ex|>r8Bfled to 
he in force until m c(‘rttiii <liiv th^ ri.'^k continiiHS up tn the en*i of 
tliiit iiti\ (in). A pniicx fni a Bixicilied period “ froiu " a given date 
excludes the dale lixed for the cointuenceiiieni of the cumpututiao. 
Thus, an insuiance for txvelve calendar months from the 24th 
November, 1887, excludes that date and includea the 24th November, 
1888 (n). 

Sub-Seot. 2 . — Condiitons in the Policy. 

1107. A policy of life insurance generally contains a number of 
conditions, a breach of which will render it void. 

There is gcneiallya condition relating to the payment of the 
preiuiuiUH on or befoie the day on which it falls due or uiihiii a 
piescvihed nunii er of days afterwards (usually thirty days, which 
are called days of grace). Such conditions are in various forms, 
and their construction is sometimes a mutter of doubt and difficulty, 
on which no general rules can usefully bo laid down (o). 

There is also soniotirnes a condition for the revival of the policy 
w’ithin a limited term after an omission to pay the premium upon 
prool being given of good health (p). 

1108. A life policy usually contains a condition that the insurance 
shall be void if the assured or the life ashured shall die upon the 
high seas, unless licence he obiained horn the directors, or if the 
asHiired shall go beyond the limits of Europe, or if the assured 
shall enter military or naval service without previous licence from 
the directors (^). 

The Chmij fto Ilong, A. C. 06, P. C., on the ground that in pmiity the 

.jckiiowltidgTuont of the lecoiptof the purch.ise-money has no binding effect, and 
tb.it it is provulod by the Jiidic.iture Act, ltl73 (36 & 37 Viet. o. 66), s. 2b (11), 
that whore the rules ot luw aiul equity differ the rules of equity should prevail. 
It mav, porh.ips, bodoubrtd whoth< r these reasons are sutisfuc tory. In some 
car>est]iore is mi obli;.'ation to pay the piemium upon the issue of the policy; 
see fhwral Acev/ent lusi'rame Corjtoraiton y. CVoiiA (1901), 17 T. L, R. 233; and 
title Estoppel, Vol XIII., p. 366. 

(m) haaca v. Royal Insurance Co (1870), L. R. 6 Bxch. 296. As to the effect 
of provii^ions for the OQntiuuHnco of the iisi» during days of grace, seep. 626, 

and cases cited in notes (o), (p). iv/ra. 

(n) South Stafford Tramways Co. y. Sickness and Accident Assurance Associa- 
tion, [1891] 1 Q. B. 402, 0. A. 

(o) See Wanty. R/ttni(1810), 12 East, 183; TarHon y. 5<an»/or/A (1704), 6 
Teiin Rep 695; affirmed (1706), 1 Bos. & P. 471, Ex. Ch. ; Unhsh Industry Life- 
A'Swance f'o. y. HVmi (1866 , 17 0 B. 641; Pkumix Life A'isurance (h. v. 
Shertdiin (1800). Hll L. Cus. 746, Stwrl y. Fre-man, [1003] 1 K. B. 47,0. A.; 
Stminum v. Aictdeidal heath liit-utancc Co. (18.>7), 2 C. U. (n. s.) 2.)7 ; Pritchard 
y. Mer< hant's ami Ttadesmans Mutual Life- A 'Smonce Society (1868), 3 C.B. (N. 8.) 
622; Prime of Wales Life Assurance Co. v. Harding (1867), E. B. ik. E. 183. Ajb 
to a condition requiring “ sutiafactoiy proof” of interest “to be fiiniLshed 
to the directors," see Cowell v. Yorkshire Proindent Life Assurance Co. (1901), 
17 T. L. B 452. 

(p) As to the construction and effout of such conditions, the forms of which 

vary very much, see Pritchaid v. Merchant's and Tia/iesman's Mutual Lije- 
Aasarunce Socfty, eu/ra, and especiully the judgment of WiLLlAUS, J. ; see also 
Stuart y. Freeman, [1903] 1 K. B. 47, C. A. ; Handler v. Mutual Reserve Fund 
Life Asswxalion (1904), 90 L. T. 192, C. A.; Stohll v. Hey wood, [1897] 1 Gh. 
469 (accident policy). , 

(y) Duiixuu Law of Life Insurance. 4th ed.. pp 99 — 102; but as these con- 
ditions vary a gieut deal lu form it seems useless to enlarge on the oases in 
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Sect. 6. 1109. On grounds of public policy, apart from any express pro- 

Commence- visions in the policy, the representatives of an assured cannot 
ment and recover, in the case of his death by felonious suicide (r), for the 
reason that a life policy is not allowed to cover death at the 
hands of justice (s). But this doctrine applies only to felonious 
Death bj suicide, and not to suicide by a person when insane (t). Moreover, 

•nicido, If at any rate in the absence of some provision to the contrary, the 

except^*b7 assignee of the policy stands in case of felony in no better position 
common law. than the representatives of the assured (a). 

Exprass mo. But a life policy almost always contains an express con- 

to TOicidi* dition providing that the policy is to be void in case of suicide, 

o sxi Cl . Under a policy containing such a provision, the insurers are free 

from liability, if the assured intentionally commits suicide, even, 
it seems, if he was so insane as not to be able to distinguish 
between right and wrong (b). The condition against suicide 
generally provides that the policy shall be void in the case of 
suicide, unless and so far as a third party has bond fide acquired an 
interest therein by assignment, lien etc. The effect of this con- 
dition is that the assignee can reco\er(c), although neither the 
executor nor the trustee in bankruptcy of the assured can do so (fi). 
Thus where the policy has been deposited to secure a current 


which particuLir forma were construed. The following are casoH on these 
points '.—ilmcon TA/e and Fire Assurance Co. v. Oihh (1S62), 1 Moo. V C. C. (n. .s ) 
73; Notman v. Anchor Aasnrance Co. (1868), 4 0. B. (n. b.) 476 (lat); Vyse 
V Wakrfield (1840), 6 M. & \V. 412. 

(r) Horn V. Angh^ Australian and Universal Family Life Assurance Co. 
(1861), 30 L. J. (CH.) 611, />rr WoOD, V.-O. 

(«) Amicable Society v. lioUand^{lS30\ 4 Bli. (n. s.) 194, H. L. ; Homy. 
Anulo- Australian and Universal Family Life Assurance Vo., supra. 

(f) Horn y. Anglo- Australian and Universal Family Life Assurance Co., 
supra. 

(a) Amirahle Socitty v. Holland, supra. Express conditions against suicide 
usually contain a provisio for the protection of assignees ; see the text, infra. 
Where the evidence is equally balanced as between accident and suicide, 
the presumption against crime cjustiiies a finding ip favour of accident 
i^Iarvey y. Ocean Accident and Guarantee Corporation, [1906] 2 I. B. ! 26, 

{bj\jlift V. Schwabe (1846), 3 0. B. 437, Ex Ch. (where, under a policy 
expressed to be void ii the assured should commit suicide," it was held, 
Pollock, O.B., and Wiohjman, J., dissenting, that the representatives of the 
assured could not recover where the latter had died by taking sulphuric acid 
with the intention of destroying himself, though at the time of committing the 
act he was not capable of judging between right and wrong); Boiradaile v. 
Hunter (1843), 6 Mtm. & G. 639 (policy void if "the assured ^oiild die by his 
own hands”); Dufamr y. rrofessional Life Assurance Co. (1868), 26 Beav. 699, 
at p. 602. See also FlUnger Jr Co. v. Mutual Life Insurance Co. of New York, 
[1906] 1 K. B. 31, 0. A. (whore the applicant effected a policy on his own life 
expressed to be for the benefit of the plaintiffs, his creditors). 

' ('■) Hufanr v. I^of^sional Life Assuranre Co., supra (a policy may 
bo ‘‘legally assigned ’’ though only subject to an equitable charge); Jones 
V. Cemsolidated Inresfment Assurance Co. (1868), 26 Beav. 256; White v. British 
Fwjrre Mutual Life Assurance Co. (1868), L. E. 7 Eq. 394; Moore v. J^oolsey 
(I Sit), 4 E. & B. 243; Wtgan v. Entjlish and Scottish Law Life Assurance 
Aesonation, [1909] 1 Ch. 291 (where the requirement of "valuable considera- 
tion ” for the assignment wm not satisfied). 

{d) Jackson y. Forster (1860), 1 E. & E. 463, 470, Ex. Oh. 



Part IV.— Life Insurance. 


067 


balance, the assignee can recover (e), and even when equitably 
assij^ned to the insuring company, the policy will be in force to the 
extent of the company’s interest (/). But where a policy is 
assigned together with other securities to secure a debt, and the 
assured commits suicide, the insurers, on payment of the policy 
moneys, cannot claim an assignment of the other securities, nor to 
have the debt thrown primarily upon them, or apportioned rateably 
between them and the policy moneys {g)* 

nil. When the insured is executed for felony, his death, as 
already stated (/i), is not covered by the policy, and the insurance 
money is not payable. But where a husband effects a policy on his 
life for his wife’s benefit and he is subsequently murdered by her, 
although public policy prevents the wife receiving a benefit from 
her felony, there is a resulting trust for the estate of the deceased, 
and his executors can recover the insurance moneys (i). 

1112. A life policy usually contains an arbitration clause, and 
the same construction and effect will be given to it as in a fire 
policy (i). 

Sect. 6. — Cancellation of Policy and Return of Premium. 

1113. The law as to the right of tho assured to claim a return of 
the premium in case of the policy being or becoming void is the 
same in life insurance as in marine insurance (k). 

When a policy is voidable by reason of fraudulent misrepresenta- 
tion the insurers are entitled to maintain an action to have it can- 
celled, without, it seems, offering to return the premiums (1). 

Where there is an express stipulation that if any untrue aver- 
ment be contained in the declaration (m), or if the facts required to 
be set forth in the proposal be not thereby stated, all moneys paid 
on account of the assurance shall be forfeited and the assurance 
itself be void, then if there has been any incorrect statement which 
avoids the policy the premiums cannot be recovered (n ) ; but in the 
absence of such express stipulation for the forfeiture of the premiums 
on avoidance of the policy, it seems* that in order to obtain cancel- 
lation the insurer must, at least in the absence of fraud, be ready 
to return tho premiums (o). 


(e) Jenea v. Conadithiied Investment Assurance Co. (1858), 26 Beav. 256. 

(/) White V. British Mutual Life Assurance Co. (1868), h. R. 7 Eq. 394. 

(o) Solicitora* and General Life Assurance Society v. Lamb (1864), 2 De G. J, 
& Sm. 261, G. A. 

(A) Amicable Society v. Bdland (1830), 4 Bli (n. s.) 1 J4, H. L. ; see p. 656, 
ante, 

(») Cleaver v. Mutual Baser ve Fund Life Association, [1892] 1 G. B. 147, C. A. 

(» Soo p. 640, ante; aud title Arbu'HATIon, Vol. I.. T)p. 437 et s»j. 

(k) See p. 496, ante. 

m Fmn T. Craig (1838), 3 Y. & G. (ex.) 216, 219, per Alderson, B. ; 1 
Parle on Marine Insurance, 8th ed., p. 466 ; see also Larker v. Walters (1844), 8 
Benv. 92, 96 (where the question whether an offer to return the premiums was 
necessary was not determined). 

S ) As to the declaration, see p. 650, ante. 

Duckett V. Williams (1834), 2 Gr. & M. 348. 

Barker v. Walters (1844), 8 Beav. 96 ; BrUieh Equitable Insurance Co. w. 
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1114. Where a policy which ie not illegal is void ah initio and no 
risk is run, the assured is entitled to the return of the premium 
he has paid, but if the risk has* once commenced the premium 
cannot, in the absence of fraud, be reclaimed. Thus in the case of 
an insurance on a life with a common exception of suicide, if the 
party commits suicide within twenty-four hours after the completion 
of the policy, the insurers are not bound to return the premium(p). 

On the other hand, if the assured is entitled to have the policy 
cancelled on the ground of his having been induced to enter into 
the contract of insurance by the fraud of the insurers, he is entitled 
to recover the piemiums he has paid (7). 

1115. If the policy is illegal, for instance, on the ground of the 
assured having no insurable interest, he cannot recover the 
premiums he has paid unless there has been fraud on the part of 
the company or their agent (r). 

Sect. 7. — Assignment of Life Policies. 

Sub Sect. 1. — Apart /'■ro7n Statute Lav;. 

1116. A policy of life insurance, or, to sp^ak more accurately, the 
benefit of or right of action on a policy of 'ife insurance, is a cliose 
in action which was not assignable at common law (s). But from 
the earliest times a chose in action was assignable in e(piitv^(t). 

A life policy is a legal chose in action, inasmuch as the claim 
under it can be enforced in an action at law (?/). Therefore, apart 
from certain statutes hereafter mentioned (a), the assignor, or, if he 
is dead, his legal personal representative, must be a party to the 
action, either as plaintiff or defendant. And the assignee is entitled 
to bring the action in the name of the assignor on giving him a 


Musgrare (1887), 3 T. L. R. 630. Where a person who wns a nocoflssuy 
defendant was innocent of the fraud, nud olximed no interest under the policy, 
the premiums were applied in payment of the costa of all parties, the balance 
being paid into court with liboi-ty to apply. 

(pj licrmon v. Woodbrtdge (1781), 2 Doug. (k. d.) 781, 789. 

(q) Rf/uge Assurance Co., LUL v. luitf swell, [1909] A. f\‘243. Mutual RrS'C-e 
Life Insurance Co. v. Foster (190J), 20 T. L. K. 7ir>, H. L ; fnlhwed in Cross 
V. Mutual Re'ierve Life Insurance Co (1904), 21 T. L. B. 15 ; Mtrino v. .Mutual 
Reserve Life Insurance Co. (1904) T. L. R. 167 ; Molloy y. Mutual Reserre 
Life Insurance Co. (1905). 22 T. L R 59. 

(r) Ilarse y Pearl Lxfe Atsurance Co., flOO-l] 1 IC. 11. 558, 0. A ; IluHsh 
Workman's and Geurtal .iesuranre Co. v. Cunliff’- (1902), 18 T. L R 602, C A. 

(a) Dufaur y- ProfesHonal Life Assurance ('o. (iSoS), 25 limy 699,60:1. The 
pro])ertv in,tho policy jnny bo passed by doliverv, so its to dis*‘nlitl« the oiiginal 
owner to sue for its detention (Rummens v. Hare (1876), 1 Ex. D. 169, 0. A. ; 
see title Gifts, Vol. aV., p. 411). 

(<) See title Choses in Actio.v, VoI. IV.. pp. 365, note (7i), 374; and the 
jiuViuonts ill Fiizrog y. Care, [1905] 2 K. Tl. 364, 0. !\.. ; see also British Cash 
and Parcel Conveyors, Ltd. v. Lamson Store Service Co., Ltd., [1908] 1 K. B. 1006, 
0. A., per Moulton, L.J., at p. 101,3. As to the transfer by the insurance 
company of its business and babilities, see the Assuiance Companies Act, 1909 
(9 Edw. 7, 0 . 49), 8. 13; titles Companies, Vol. V., p. 634, CoNTRArT, 
Vol. VII., p. 608. 

(«) Re Moore, Ex parte Tbhetson (1878), 8 Ch. D. 519, 0. A.; see title Choses 
IK Action, Vol. IV., p. 362. 

(a) See pp. 560 d eeq., pest 
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proper indemnity against all costs and charges consequent on the 
use of his name ; or, on proving his refusal to allow the use of his 
name, the assignee may make mm a defendant (b). 

1117 . The mode or form of the assignment is immaterial pro- 
vided it is clear that the assignee is to have the benefit of the 
policy (c). 

• 

1118 . Notice to the insurance company is not necessary as 
between the assignor and the assignee. But such notice is neces- 
sary in order to make the assignee’s title effective as against the 
company. If notice is given, no assent or acquiescence on 
the part of the company is required (d). The notice need not be 
ill any particular form, and may be verbal (e). If no such notice 
is given, the assignee will have to credit the company with any 
payment made to the assignor in ignorance of the assignment (/); 
and he may be dejirived of the benefit of the assignment by a 
surrender of the policy to the company (/). 

So also, if no notice lie given to the company, the assignee will 
bo postiionod to a bubsequent assignment of which notice has been 
given, provided iliat ilie subsequent assignee does not know of the 
prior assignment at the time he takes his security. Moreover, if 
the subsequent assignee does not know of the prior assignment 
when he takes his security, knowledge at the time when he gives 
notice is immaterial (g). 

On the otlier hand, if the suhbequent assignee at the time of the 
assignment to him has notice, whether actual or constructive, of a 
jirior assignment, he cannot by giving notice to tlio company defeat 
the title of the prior assigneo (li). 

In order that notice to the company of an assignment may be 
effectual, it must bo given to the proper ol'ticors authorised to receive 
the notice nnd when engaged in the business of the company (i). 


(b) See title Onosr^s in Action, Vol IV., p. 391. 

Ibid , p. 37 j, mid cases there cited ; hco especially the judguiont of Loi'd 
Macnaguten iu HraiuWs {WtlUam) Sims Co. v. Dmilop Jiubbir Co., [1905] 
A. 0. 461. Iu Hones v. Assurance Co. (1883), 49 L. T. 133, Lopes, J., 

Bcoms to have ruled that an ussigurnent must bo in writing, sed quare. A 
simple denosit of a policy with a creditor as security for a debt is not an assign- 
ment of the police, but merely gives a lion {Crosslfy v. City of (ilasifow Life 
Assurance Co. (1876), 4 Ch. 1). 421 ; v. British Empire Mutual Life 

Assurance Co. (1880), 15 Ch. D. 169, 0. A.; Spencer v. Clarke (1878), 9 Oh. D. 
137). As to lien generally, see title Lien. 
id) See title CiiosES in Action, Vol. IV., p. 379. 

(e) Ibid., p. 381. 

(/) p. 380 j Forteseue v. Barnett (1834), 3 My.«& K. 36: Stocks ▼, 

Dwsem, (1853), 4 Do G. M. & G. 11, 0. A. 

(g) See title OnosES in Action, Vol. IV., p. 380, and the eases there cited. 

\h) Hitrn v. Mill (1800/, 13 Ves. 114 ; Spencer v. Clarke, supra. 

(*) See title CnogES in Action, Vol. IV., p. 386, and the coses there cited. 
Wnere the first assignee of a policy gives notice to the office, then, although he 
does not obtain possession of the policy, he takes precedence of a subsequent 
purchaser who obtains possession without notice of the prior assignment 
(Meux V. Belt (1841), 1 Hare, 73). Compare Spenur y. Clarke, supra, 
lollcwed in Re Weniger's Policy, [1910] 2 Ch. 291 (priorities between second 
mortgagee who had given notice, and first mor^agee making further advances 
without notice of the second mortgage). The first assignee is not relieved of the 
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0aoT. 7. Thus, the fact that the solicitor who negotiates the mortgage of a 
AB8lgiuneP.t policy is a local agent of the insurance company is not sufficient to 
ofldfe affect the office with notice of tAe charge unless he has express 
Polioles. authority to receive notice on its behalf {k). 

Anlgnee only 1119 . The equitable assignees of a policy cannot give a valid 
rHIts” Uie insurance company unless expressly empowered to 

aB?Igno°r. SO (0- 

The insurance company has against the assignee of the policy the 
same equities and defences as it would have against the assignor 
at the date at which notice of the assignment is given to it ( 771 ). 


Ab to the law 1120. The validity of the transfer of an Rnglish policy, if made 
aMigument^of another country, is governed by the law of that country. Thei e- 
a policy in a foro the transfer, if invalid according to the law of the country 
foreign where it is executed, wdll bo treated as invalid here, although it 
country. would have been good recording to English law (n). 

ABBignment 1121 . The assignment or bequest of a policy carries with it any 
carnefl bonuses or additions which may accrue to the sum assured and 
which are not expressly excluded from its operation ( 0 ). 


Sub-Seot. Under the Jnilicature Ad, 1873, a. 23 (0). 

The Judica- 1122 . Under the Judicature Act, 1873 (p), s. 25 (G), the assignee 
of a policy may acquire the legal right to the same and all the 
' ' *■ ' remedies therefor, with power to give a good discharge. But 
certain conditions, which are stated elsewhere (q), must be 
complied with. 



(1846), 9 Q. B. 730. 

(1) Durham IJrothera v. liohertaon, [1898] 1 Q. B. 765, 774, 0. A. ; uud seo Junea 
V. Farrell (1857), 1 De G. & J, 208, at p. 218. 

{m) See title Choses in Action, Yol. lY., p. 386. If by reason of any breach 
of warranty, wrongful concealment, or false statement, the policy is invalid as 
regards the original assured, it will be equally so as agiunst thu assignee 
{Scottiah Equxtahle Lxfe Aaaurance iSocietq v. lUixat (1877), 4 R. (Ot. of is.) 
1076; Thamaon y.Weema (1884), 9 i^p. Gas. 67 J). 

(n) Lee v. Ahdy (1886), 17 Q. B. D. 309 ; soe titles CiiosBS in Action, 
Yol. IV., p. 366 ; Conflict of Lvws, Yol. VI., p. 243. 

( 0 ) Courtney v. Ferrera (1827), 1 Sim. 137 ; Farkea v. Bolt (1838), 9 Sim. 
388; Roberta v. Edwards (1863), 9 Jur. (n. 8.) 1219 (bequest). As to the con- 
struction of a covenant by the assignor 01 a policy not to do any act vitiating a 
policy, and of similar covenants, see Vyae v. Wakefield (1840), 6 M. & W. 442 ; 
Donmy v* BorrodaUe (1847), 10 Boav. 335. As to the title to a policy or its 
proceed on tdie life qf a debtor, taken to secure payment of a debt which has 
been paid off, see p. 562, poat. An absolute covenant to effect an insurance for 
the benefit of anouer is not released by the life afterwards becoming oninsur- 
able (Aa Arthur, Arthur v. Wynne (1880), 14 Ch. B. 603). If a man on his 
marriage covenants to settle any property of whioh he may thereafter berome 
posses^ by devise, bluest or purchase, and subsequently effects policies on 
his own life, those polioies are deemed to be property aoquii^ by purohase, to 
which the trustees are entitled by virtue of the covenant {Be Turcan (1888), 40 
Ch. D. 6. C. A). 

(p) 36 & 37 Viet. 0 . 66. See title Ohoseb in Action, Yol. lY., p. 367, 
note 

( s) title Ohoses in Action, Yol. lY., p. 367. As to the time from which 
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1123. The application, however, of this provision in the Judi- 
cature Act, 1873 (r), to life policies is practically superseded by the 
Policies of Assurance Act, 1867 (a). 

Sto-Sect. 3. — Under t?ie Poliriea of Assurance Act, 1807. 

1124. The Policies of Assurance Act, 1867 («) (hereafter called 
" the Act of 1867 ”), is entitled an Act to enable assignees of policies 
of life assurance to sue thereon in their own names. It enacts that 
any person becoming entitled by assignment or other derivative 
title to a policy of life assurance, and possessing at the time of 
action brought the right in equity to receive, and the right to give 
an effectual discharge to the assurance company liable under such 
policy for, moneys thereby assured or secured, shall be at liberty to 
sue at law in his own name to recover such moneys (£)• Whether 
the plaintiff has in any particular case the right in equity to 
receive and the right to give an effectual discharge to the 
insurance company must bo determined upon the principles above 
referred to lu) 

It is further provided that in any action on a policy of life insurance 
a defence or reply on equitable grounds may be relied on (?■). 

No assignment, made after the ‘20th August, 1867, of a policy of 
life assurance confers on the assignee any right to sue for the 
amount of such policy, until a written notice of the date and pur- 
port of such assignment has been given to the assurance company 
liable under such policy at its principal place of business for the 
time being, or at one of its principal places of business, either in 
England, Scotland, or Ireland ; and the date on which such notice 
is received regulates the priority of all claims under any assign- 
ment. A payment bond Jhle made in^ respect of any policy by any 
assurance company before the date on which such notice has been 
received is as valid against the assignee giving such notice as if the 
Act of 1867 {w) had not been passed (a:). 

The object and effect of the Act of 1867 (w) is to provide a simple 
remedy against an insurance company, and also to give facilities to 
offices in settling claims, by enabling 4hem to recognise as the first 
claim the claim of the person who first gave such notice as the 
statute requires (y); but the Act of 1867 (w) does not enable a person 

the assignment taies effect, see title Giioses in Action, Vol. IV., p. 367. As 
to the equities to which it is subject, see tdid., pp. 307, 373. As to the relief 
obtainable by payment into court, see p. 665, /wst. For a form of requisitions 
on title to policies of insurance, see Withers, Life and Reversionary Interests 
in PersonaUy Trust Funds, and Policies of Life Assurance, p. 227,, and for 
notes os to matters to be attended to on or before completion of the assignment, 
see ibtd., pp. 187 et seq. 

r) 36 & 37 Viet. o. 66, s. 25 (6) ; see p. 560, ante. 

's) 30 & 31 Viet c. 144. • 

t) Ibtd., s. 1. See title Choses in Action, Vol IV., p. 395. 

See p. 558, ante. 

(v) Policies of Assurance Act, 1867 (30 & 31 Viet. c. 144), s. 2, which came 
into force on 20th August, 1867. 

fu;) Policies of Assurance Act, 1867 (30 & 31 Viet. c. 144). 

IW., B. 3. 

(y) Ab to the proteotion of the insurance company in case of adverse daims, 
seep. 666, post. 


Biot, 7. 
Assignineiit 
ol Ufe 
Policies. 


Policies 
of Assurance 
Act, 1867. 


Object of the 
Act. 


662 


Insurance. 


Bbot. 7. 
Assignment 
of Life 
FoUcies. 

Speciflcatioii 
of pnncipal 
place of 
business. 


Form of 
assignment. 


who has advanced money upon a second assignment with notice of 
a prior charge to exclude the prior assignee by giving the statutory 
notice to the office (a). 

Further, every insurance company is required to specify in the 
policy their principal place or places of business at which the 
notices of assignment may be given (i); and upon request in 
writing and payment of ^ fee not exceeding 5s. to acknowledge receipt 
of any such notice ; the acknowledgment, if signed by the proper 
officer, being conclusive evidence against the company that it has 
received the notice (c). 

The assignment may be made either by indorsement on the 
policy or by a separate instrument to the otTect that the assignor 
in consideration etc. assigns unto the assignee the policy of 
insurance (d). 


Sub-Sect. 4.— Effect oj Bankruptcy. 

Effect of 1126. On bankruptcy, life policies belonging to the debtor, like 

an rup cy. choses in action, vest in the trustee in bankruptcy. But one 

who for value takes from the bankrupt an assignment after the 
bankruptcy, but without notice of it, may, by giving notice to the 
company, obtain a priority over a trustee vho lias given none (e). 


Sect, 8 . — 'Title to the Policy and the Insurance Moneys; Liens, 

Sub-Sect. 1 . — Policy effected on the Life of Another. 

The life 1126. Where an insurance has been effected by one party on the 

insured may q{ another, the latter has, apart from any contract express or 
eiprai^or*^" implied, no interest in the policy (/). But he may acquire an 
Implied interest or property in the policy by a contract either express or 

IntereS^n a parties. For instance, the pmnd facie 

life^pulicy. eliect of an agreement between debtor and creditor that the creditor 
shall effect a policy and the debtor shall pay the premiums, is to 
vest the equitable property in the policy, subject to the creditor’s 
seturity, in the debtor ; tho principle being that what the debtor 
pays or agrees to pay for is i^rimdjaclc at all •events) his, subject 


(«) Newman v. Neinman (1885), 2^ Ch. D. 674, Noktu, J., at p, 681. 
See also Brwilcy v. James (1876), 10 I, R C. L. 411. 
fi) Policies of Assurance Act, 1867 (30 & 31 Vict. c. 144), s. 4. 
ic) I hid., s. 6. 

{d) Ihid.f's. 6, and Schedule 4 ss. 7 and 8 (»5it7.) define tho meaning of the 
expressiun “ policy of life assuranco ” as used m tho Act. 

(e) lie RusselVa Policy Trusts (1872), L. B. 16 Eq. 26 ; not following lie 
Webb's Policy (1867), 15 AV. E. 629; and see Stuart v. CockereU (1869), L. R. 
8 Eq. 607 ; Palmer v. LocA:fi(1881), 18 Ch. D. 381, 0. A. As to the effect of the 
reputed ownership clause, see liifall v. Howies (1760^, 1 Ves. Sen. 348 ; Bank- 
ruptcy Act, 1883 (46 & 47 Vict. c. 62), s. 44; and title Bankruptcy and 
Inbolvenoy, VoL II. , pp. H-l, 173. 

(/) Bruce V. Garden (1869), 6 Ch. App. 32; Ereme v. Brade (1868), 2 De G. 
& J 682. G. A. ; Brown v. Eneman 4 De G. & Sm. 444; /Cnor v. Turner 

(U'*''!, 6 Ch. App. 615; Preston v. iVeete (1879), 12 Ch. D. 760; Lewis v. EiTiy 
(loi j), 44 L. J. (cH.) 259, C. A. ; and see Porde y. Tynte (1872), 41 L. J. (ch.) 
768 (where the question arose between successive incumbiaucers); and see cases 
cited in note (A), p, 663, post. 



Part IV. — Life Insurance. 


668 


to the security for the purpose of which it was brought into sbot.». 
(ixistence (<7). Title to the 

Thispnm^ facie presumption is, Kowever, capable of being rebutted Policy and 
by a contrary inference to be drawn fr«»m the conduct of the parties Insur- 
or the documents which passed between them (/i). * Moneys* 

1127. It sometimes happens that the insurance office pays the Liens, 
insurance money to a person who has no insurable interest in the Paym^ to 
life insured. In such case, the question who is entitled to the pe4)n who 
money must be determined as if the Act of 1774 (i) did not exist, 
inasmuch as the statute makes the contract only void as between 

the company and the insurer {k). 

Sub-Sect. 2 . — Liem on the Policy, and the Moneye secured thereby. 

1128. The following rules have been laid down as determining the Lien, 
question whether a lien or charge upon money secured by a policy 
may be created by payment of premiums. 

Such lien or charge may arise (1) by contract with a beneficial 
owner of the policy ; (2) by reason of the right of trustees to an 
indemnity out of their trust property for money expended by them • 
in its preservation ; (8) by subro<:ation to this right of trustees of 
some person who may at their request have advanced money for 
the preservation of the property; (4) by reason of the right of 
mortgagees or others liaving a charge on the policjy to add to their 
charge any moneys paid by them to preserve the property {1). 


1129. The mere deposit of a title deed (and this includes a Equitable 
policy) upon an advance of money gives an equitable lien, and the flepoeit. 
deposit will cover subsequent advances, upon evidence that they Equitable 
were made upon that security {vi). lien creau 


(g) Salt V. Northampton {Marmds), [1892] A. 0. 1, per Lord RpXBOttWE, at 
p. 16 ; Holland v. Smith (1806), 6 Esp. 11 ; D^ndale y. Pigyott (1856), 8 l)e G. M. 
& G. 546, 0. A. ; Morland v. Isaac (1856), 20 Boav. 389 ; and seo title Equity, 
Vol. Xin., pp. 91, 92. As to the distinction between a policy taken to secure a 
debt and a policy to secure an annuity, see Drysdale v. Piggott, aupra; Knox v. 
Turner (1870), 6 Ch. App. 515 ; Preston v. Nede (1879), 12 Ch. D. 760. 

(A) Trieto7i v. //ardey (1851), 14 Beav. 232; Lea y. Hinton 19 Beav. 

324, 326; Henson v. HladcweU (1846), 4 Hare, 434; compare with which, how- 
ever, Holland y. Smith, supra. 


lien created 
by depiMit of 
the policy. 


(*) Life Assurance Act, 1774 (14 Geo. 3, c. 48); see p. 614, ante, 
ik) Worthinuton v. Curtis (1875), 1 Ch. I). 419, 0. A.; A.~G, v. Murray, 
[1904] 1 K. B. 165, 0. A.; Hadden v. Hrydcn (1899), 1 F. (Ct. of Seas.) 710; 
Freme v. Brade (1858), 2 Do G. & J. 582, C. A. ; see lie a Policy No. 6402 of the 
Scottish Equitable Life Assurance Society, [1902] 1 Ch. 282. See on this subject, 
titles Equity, VoI. XIII., pp 154 et seq.; Trusts and Trustees. 

(/) Re Leslie, Leslie v. French (1883), 23 Oh. D. 662, per Fry, J., who 
held liiat except in theso four cases no lieu or charge is created by payment of 
premiums. Inis case was followed in the Court of Appeal in Fat eke v. Sfuitish 
Imperial Insurance Co. (1888), 34 Ch. D. 234, C. A., where all the previooi* 
decisions were reviewed, and where it was held that the payment of premiums 
by the owner of the eqmty of redemption of a policy gave him no right as against 
the mortgagees of the policy unless it could bo shown that the payment was 
made with their concun-ence, or at their remiest# See also the judgment of 
North, J., in Re Winchiisea'a {Earl) Policy Trusts (1888), 39 Ch. D. 168; and 
that of Lindlby, L.J., in Strutt v. Tippett (1890), 62 L. T. 475, 0. A., at p. 477 ; 
Re PweFs Polieiee, [1899] 1 I. B. 6, C. A. • 

(m) AJs parte Langston (1810), 17 Vos. 227, 230; Norrie v. Wilkinson (1806), 
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Sometimes insurance companies, when making advances of money, 
grant a life policy to the borrower which they detain for the 
purposes of security for the repayment of money advanced. If 
in such a case there is a breach of condition, as by non-payment of 
premiums, rendering the policy void, the company is entitled to 
insist that it has become so, and to enforce its other remedies for 
the debt (n). 

Seot. 9. — Payment of Claims. 

1130. There is no such thing in life insurance law as a construc- 
tive total loss. Thus, in the case of an insurance on a man’s life 
for a year, if shortly before the expiration of the term he received 
a mortal wound, of which he died aher the year, the insurer would 
not he liable (o). To recover under the policy the plaintiff must 
prove the death of the life assured. The policy generally contains 
a condition that the death must be proved by evidence satisfactory 
to the directors, but this means such evidence as they may 
reasonably, not such as they may unreasonably and capriciously, 
require (p). 

1131. In cases where a person goes abroad or disappears from 
view, and is not subsequently heard of for seven years, there the 
law presumes that be is dead, but there is no presumption that 
death occurred at the beginning or the end or at any particular 
period during those seven years (q). But evidence of particular 
facts, for instance that the life assured was on board a vessel which 
encountered a very severe storm and was never heard of after- 
wards, is proper to be considered as going to establish the fact that 
he died at that particular time {a). 


12 Ves. 192, 198 ; Ex parte Whiihrewl (1812), 19 Ves. 209 ; Ex parte Hooper 
(1815), 19 Ves. 477; Ex parte Kensinifton (1813), 2 Vos. & B. 79; Vandei'zee 
V. Wtllie (1789), 3 Bro. 0. 0. 21. The cases relate to title deeds, but the 
principle is equally applicable to policios. For further particulars as to the 
subject of lions, see, generally, titles Lie.v ; MottTaA.GB. 

(n) E<^e V. Duhe (1849), 18 L. J. (cii.) 183. As to Iban transactions of tne 
above character, see Orey v. Ellison (1856), 1 Giff. 438; Brown v. Price (1858), 
4 Jur. (w. 8.) 882; FitzwiHiam {Earl\ v. Frke (1858), 4 Jur. (n. s.) 889. 

(o) Lockyer v. Offl,ey (1786), 1 Term Eep. 262, 260; compare Simpeon v. 
Accidental Dealh Insurance Go. (1857), 2 0. B. (n. s.) 257. 

(p) Braunstein v. AcciderUal Dealh Insurance Co. (1861), 1 B. & S. 782; 
Ballantme v. Employers Insurance Co. of Great BrUain (jy393), 31 So. L. E. 230; 
Trew V. Railway Passengers* Assurance Co. (1861), 6 K. & N. 839, Ex. Oh. ; 
Harvey -v. 0.«an Accident and Qnaranlee Corporaiion, [1906] 2 I. E. 1, 26, 30, 
37, 0. A. (which see as to the presumption against suicide). 

(q) See title Evidence, Vol. Xlll., p. 600; Nepean v. Doe d. Knight (1837), 

2 M. & W. S94. at p. 912, Ex. Oh. ; Re Creed (1852), 1 Drew. 235 ; In the Goods 
of Smyth (1858), 28 L. J. (P. & M.) 1 ; In the Goods of How (1858), 1 Sw. & Tr. 53 ; 
Ri TindedVs Trud (1861), 30 Beav. 161 (as to which see title Evidence, 
Vol. Xm., p. 500. note (r)); Re PhenPs Trusts (1870), 6 Oh. App. 139; Due d. 
France v. Amlrews 15 Q. B. 766; see also Prudential Assurance Co. v. 

Edmonds (1877), 2 App. Oas. 487 ; Larnbe v. OHon (1859), 29 L. J. (oh.) 286 ; 
Hickman v. Upsull (1875), L. E. 20 Eq. 136. 

(a) Vatterson v. Black (1780), 2 Park on Marine Insurance, 8th ed., p. 920; In 
the Goods of Main (1858), I'Sw. & Tr. 11 ; compare Hickman v. Upsall, «upra; 
Lamhe v. Orton, supra. 
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1132. When a debt is due to one or more joint creditors, it is, in 
the absence of fraud, competent^ to any of them to give a valid 
discharge to the debtor, which may be done after action brought ; 
and this principle will be applicable when insurers are indebted to 
joint grantees of a policy (b), 

1133. The insurance office is entitled to the delivery of the policy 
on payment of the claim. If the policy is lost an action may never- 
theless be brought upon it, it being usual for the plaintiff to offer 
to give a proper indemnity ; but the court will not insist upon this, 
its judgment being a sufficient indemnity to the defendants (c). 

1134. When there has been an assignment of the policy, even if it 
has not been made under the provisions of the Judicature Act, 
1873(d), or of the Policies of Assurance Act, 1867 (c), the insurers 
are entitled to be secured from any possible claim from the 
assignor (/■). 

Where there are adverse claims to the moneys due under the 
policy and the insurance company is, or expects to be, sued by two 
or more panics in respect of them, and the respective claimants 
each require payment of the sum assured, relief may be obtained * 
by the company by interpleader proceedings (g). 

When the insurance company can be considered as being in the 
position of trustees, they can in the case of conflicting claims pay the 
money into court under the Trustee Relief Acts {h) ; but when they 
cannot be considered in that position the Acts do not apply, and 
the company formerly had, in these circumstances, to interplead if 
they were in doubt as to tlie right of one among adverse claimants 

(i) IVallare v. Kelsall (1840). 7 M. & W. 2G4, 272; Oordon v. EUia(lSU), 

2 Dow. & L. 308, 316, 317. 

(c) England v. Tredegar (Z(»’rf)(18r)6), L. E! 1 Eq. 344 ; Crokatt v. Ford (1856), 
25 L. J. (CH.) 552; compare Bmltnan v. Morgan (1833), 5 Sim. C35. In such 
a case the Tnonoy may now be paid into court under the Life Assurance 
Companies (Payment into Court) Act, 1896 (59 & 60 Viet. c. 8) [Ilarriaon v. 
Allitinc€ Assurance Co., [19031 1 E. B. 184, 0. A.) ; see p. 566, post. Interest 
on the sum due under the policy may be awarded as damages ; see p. 504, ante. 
It seems that the rate allowable at the pr|6eut time will in general be 4 per 
cent. ; see Be Metropolitan Goal Consumers* Association, Ltd., Er parte Waxnwright 
(1889), 69 Ij. J. (cu.) 281 ; London, Chatham and Dover Rail. Co. v. South 
Eastern Rail. Co., [1892] 1 Ch. 120, 0. A., per Kekewich, J., at p. 130; 
reversed, but without dealing with the rate of interest, [1893] A. 0. 429; Re 
Hunt, Harvey* 8 Claim, [1902] 2 Ch. 318, n. As to interrogatories in an action 
on a life policy, see title Discovery, iNsrECXioN, awd Interrogatories, Vol. 
XI., p. 102. 

(d) 36 & 37 Viot. c. 60 ; see p. 660, ante. 

(e) 30 & 31 Vict. o. 144; see p. 561, ante. 

(/) E. S. C., Ord. 57, r. 1 (a) ; see also Judicature Act„ 1873 (36 & 37 Vict 
c. 66), s. 25 (6); Prudential Assurance Co. v. Thomas (1867), 3 Ch. App. 74, 76 ; 
compare Ottley v. Cray (1S47), 16 L. J. (cH.) 512 ; and title Equity, VoI. XJII., 
p. .57. It in pnident for tfhe company to ascertain, before applying for reli/>f. 
that there really is a dispute; see Matthew v. Northern Assurance Co. (1878), 9 
Ch. D. 80, per Jess el, hl.R., at p. 88. 

(^) Prudential Assurance Co, v. Thomas, supra; see also Ex parts Mersey 
Docks ami Harbour Board, [1899] 1 Q. B. 546, 661, 0. A., and title INTERPLEADER, 
p. 587, f»>st. 

(A) See title Chosks tn Action, Vol. IV., p. 374 ; Re Hall (1861), 5 L. T. 
395 ; United Kingdom Life Assurance Co. (1865), 84 Beav. 493 ; Re WebEs Policy 
(1866), L. B. 2 Eq. 466. 
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skct. 9. to receive the inBurance money (i). But now by statute (A;) every 
Payment of insunince company, not being a society register^ under the Acta 
Claims. relating to friendly societies, can pay into court any moneys {niyahle 
by them under a life policy in respect of which no sufficient dis- 
charge can otherwise, in the opinion of the board of directors, be 
obtained {k). 


Part V. — Accident Insurance: Insurance 
against Liability for Accidents to Third 
Persons. 


Sect. 1. — Accident Insurance, 


Accident 

insurances 

and the 

declaration 

usually 

required. 


1135. Moat life insurance companies make it part of their 
business to issue accident policies, that is to say, insurances against 
death or injuries occasioned by accident, and numerous com- 
panies have been incorporated for the express purpose. in such 
policies the insurance company usually undertakes to pay a certain 
sum to the executors of the assured in case of his death by acci- 
dent, and a certain smaller sum in case of dii^ablement, total or 
partial, and to pay a weekly allowance for a given period while he 
is incapacitated from following his usual occupation. An accident 
insurance of this description, being a contract to pay a specified 
sum upon the occurrence of a certain event, is not, it seems, a 
contract of indemnity {l)\ from which it follows that, in cases 
where the assured has a remedy against a third party who caused 
the accident, the doctrine of subrogation {lu) does not apply. 

In making the proposal for insurance a declaration is generally 
required from the assured in which, as in the case of a life policy, 
he gives certain particulars and information to e\;iable the insurance 
company to estimate the insured risk (a). 

The rules as to the nature and efi'ect of such a declaration and as 
to the elTect of misrepresentation are the same as in the case of a 


{%) Re rfayroik'a Policy (1876), 1 Ch. D. 611, 616; Matthew y. Northern 
Aanurame t’o. (1878), 9.rh. 1) 80. 

(/f) Liftf Aoauianco (-omfttniea (Payment into CourtJ Act, 1896 (59 Viet. 
0 . 8;, 8. 3; R. S. 'LJ., Ord. 64c, r. 3; Harriacm v. Alliance Aaaurance C’o., 
[1903] 1 K. B. 184, 0. A. ; Re WenvjePa Policy, [1910] W. N. 278 (company 
cannot by uioanB of an indeumity indirectly obUij^ its costa out of tbe fund 
in court m violation of R. S. C., Ord. 54o, r. 2) ; and see title Companies, 
VoL V., p. 620. 

(i) Sto TheohaJd v. Raihcay Paaamqera A aaurance Co. (1654), 10 Exch. 45, per 
Aldeuson, B., at p. 53. Nor does the existence of the insui'ance affect the 
amount locoverable from the third party {Bradhum v. Great Weatern Rail. Co, 
(1874), li. R. 10 Exch. 1 ; see title Cajuueks, Vol. IV., p. 59). 

fm) See pp. 4iH), 618, ante. 

r») Ai« III the ut4ual fuiiu and contents of the declaration, see Bunyon, Law of 
Life As*jurain,o, 4th ed., p. 145. 
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life policy (o); and, generally speaking, the course of business 
pursued and the legal principles applicable to insurances against 
accidents are the same as those already described in the case of life 
insurance (p). It will be found that the cases decided on accident 
policies turn mainly on the meaning of particular words or cladses 
in those instruments rather than on the application of any general 
rules of construction. ^ 

1136. Accident policies give rise mainly to two questions — first, 
has an acidJent occurred within the meaning of the policy, and, 
secondly, did the death or injury arise from such accident? As 
regards the latter questi m, in the aiisonce of words showing a con- 
trary intention, the maxim cansa proxima non remota apectatur is 
applicable, a maxim which is not peculiar to this branch of insurance 
law, and which has been fully discussed elsewhere (g). Thus, in a 
policy against death by accident, but excluding injury arising 
from natural disease,*’ if the assured is drowned owing to his 
being atticked by an epileptic fit, the insurers are liable, because 
the proximate cause of death is drowning, and drowning is held 
to be an accident within the meaning of the policy (r). 

But the maxim in <|nestion may bo expressly or impliedly excluded 
by the words of the policy. 

Tlius, where the insurance is against death from the effects of 
injury caused by accident,” and tlio assured dies from pneumonia 
brought on in consequence of an accident, the insurers are liable if 
it appears that the pneumonia was the natural and reasonable 
consrq nonce of the injury («). On the other hand, where the insu- 
rance is against accident, with an exception of “death arising from 
. . . hernia, erysipelas . . . arising within the s\stem of the 
assured before, or at the time qf, or following ” the injury 
(“ whether causing such death directly or jointly with an acci- 
dental injury”), if death takes place from erysipelas arising some 
days after an accident, the insurers are not liable (t). Again, 
under a policy against death, “the sole and immediate cause” of 
which should be “ bodily injury caused by violent, accidental, 
external, and visiWe means, ” if deatfh occurs owing to the assured 


(o) See p. 650, ante; Lary v. ScoUiah Employers' Eisurance Co. (1901), 
17 1\ L. It. 229; He Marahall und ticotUah Employers' Liability and Gerural 
Insurance Co. (1901), 85 L. T. 767. 

' p) See pp. 643 et seq., ante, 
q) See pp. 437, 630 et seq.. ante. 

V) H'tns//ear v. Accident Insurance Co. (1880), 6 Q. B. D. 42, 0. A. : Lawrence 
V. ' Accidental Insurance Co. (1881), 7 Q. B. D. 216; compare Reynolds v. 
Accidental Insurance Co. (1870), 22 L. T. 820 ; and see c&os cited in note (d), 
p. 668, post. 

(fl) Isitt 7 . Railway Passengers Assurance Co. (1889), 22 ^ B. D.^ 604. A 
policy contained a proviso exempting the company from liability in cose of 
death “by poiwm or iiitentiontu self-injury,” amongst other causes. The 
assured by mistake took poison instead of a dose of medicine. It was held 
thnt, although the death was perfectly accidental, the insurance company were 
not liable UMe v. Acevtent Insurance ('o. (1889), 61 L. T. 227). 

(<) Smith V. Accident Insurance Co. (1870), L. B. 6 Exch. 302, distinguish* 
ing Fitton v. Accidental Death Insurance Co. (1864), 17 0. B. (n. 8.) 122 (where the 
hernia wJ^oh proved fatal was directly caused by the accident). 
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straining his heart (which was, without his knowledge, in a weak and 
unhealthy condition) in pushing a drunken man off the premises, 
the sum insured will not be recoverable (w). On the other hand, 
hi a policy “ against bodily injury caused by violent, accidental, 
external^ and visible means,” an injury caused by the assured 
wrenching his knee, in which there was no antecedent weakness, in 
stooping down to pick up a marble is covered by a policy in 
similar terms (v). 

1137. As regards the former question, namely, what constitutes 
an accident, it does not seem \)Ossiblo to give a completely accu- 
rate and exhaustive definition ; but, speaking generally, the expres- 
sion “ accident ” denotes an unlooked-for mishap or an untoward 
event which is not expected or designed (w). 

Some violence, casualty, or vis major is necessarily involved (a). 

Thus, in the case of an insurance against death or injury by 
accident, the policy will apply only in cases where something 
fortuitous is the direct and substantial cause of death or injury (6). 
And death is not the loss directly caused by the accident, although 
there are intermediate stages in the patient’s condition {e.g., 
erysipelas, septicosmia, or pneumonia), wlj’ch are passed through 
before death ensues upon the accident (c). Death by drowning is 
an accident within the terms of a policy against “accident,” though 
subject to a proviso that no claim shall be made for any injury 
unless “ caused by some outward and visible means ” (d) ; and 
death occasioned by a fall in stepping out of a stationary railway 

fw) Re Scarr and General Accident Aeeurance Corporation, [1905] 1 K. B. o87. 

(vj Hamlyn v. Crown Accidental Insurance Co., [1893] 1 Q. B. 750, 0. A. ; 
compare Martin v. Travellers' Insurance Co. (1869), 1 F. & F. 506. 

hv) Fenton v. Thos'ley <fe Co., Ltd., [1903] A. C. 443 (overruling llensey v. 
Wnite, Lloyd y. Suyy A Co., Walker y. Lille^hall Cml Co., [1900] 1 Q. B. 481, 
0. A., and Roper v. Greenwood <fc Sons (1900), 83 L. T. 471, 0. A.); Boardman 
y. Scott and Whitworth, [1902] 1 K. B. 43, C. A. ; Ismay, Lmne A Co. y. William- 
eon, [1908] A. 0. 437. It is to be observed that although the above authorities 
and other cases on the construction of the Workiaon's Compensation Acts (for 
which see title Master and Servant) throw uboful lig^t on the meaning of 
the word “accident,” considerable caution must bo used in applying thorn to the 
construction of accident policies, because the doctrine that the proximate cause 
of the loss can alone be regarded is not applicable in all its strictness to cases 
of workmen’s compensation. On this point see Fenton v. Thorley A Co., Ltd., 
supra, per Lord Lixdley, at p. 454. 

(a) Sinclair v. Maritime Passengers' Insurance Co. (1861), 3 E. & E. 478, 
485. 

(5) Martin y. Travellers' TnsurAnce Co., supra; Hamlyn v. Crown Accidental 
Insurance Co., supra; Hooper y. Accidental Death Insurance Co. (1860), 5 H. & N. 
646, 557, Ex. Ch. * 

(c) Mardorf y. Accident Insurance Co., [1903] 1 K. B. 684 (septicaamia 
supervening upon scratch by thumbnail), and Re Etherington and the Lanca- 
shire and Yorkshire Accident Insurance Co., [19091 1 A. B. 591, 0. A. (pneumonia 
supervening upon fall out hunting) ; these are strong cases, ^cause the policies 
expressly excluded death from any “intervening” cause. Compare Cole y. 
Accident Insurance Co. (1669), 61 L. T. 227 ; and coses cited in note («), p. 567, 
ante, and note (u), supra. 

(d) Treu) v. ttadway Passengers' Assurance Co. (1861), 6 H. & N. 839, Ex. Oh. ; 
Reynolds y. Accidental Insurance Co. (1870), 22 L. T. 820; Winspear v. Accident 
Insurance Co. (1880), 6 Q. B.’ D. 42, 0. A. ; Harvey v. Ocean Aemderd and 
Ouarantee Corporation, [1005] 2 1. B. 1, 26, 0. A. 
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carriage is covered- by a policy against death by “railway 
accident ” (e). But death by sunstroke is not death by accident (J ). 

On the other hand, in the case of a policy against accident 
sustained by a railway servant “ in discharge of duty in the com- 
pany’s service,” incapacity caused by nervous shock arising frbm 
alarm at an apparently imminent railway accident which it w'as 
the duty of the assured to assist in preventing, and which he in 
fact prevented, is caused by accident within the policy (< 7 ). The 
injury must not, however, be due to a purely voluntary act, 
because in such case it cannot bo regarded as accidental (h). 

1138. In order to arrive at the meaning and effect of the con- 
ditions of the policy the whole document must be studied, and the 
object of the parties steadily borne in miDd(i). Where the 
meaning of the conditions cannot be arrived at by any other means, 
they should be construed strictly against the insurers who issue the 
policy and for whose benefit they are introduced (/c). Moreover, it 
seems that under a policy against accidental death, death from 
suicide excepted, if the body of the assured is found drowned it 
will be presumed, in the absence of any evidence as to how the 
deceased became immersed in the water, to be a case of accidental 
death within the policy, because there is a presumption of law 
against the assured having caused his own death by what would 
be piimd facie a criminal act (1). 

Insurances against railway accidents are often effected by means 
of a ticket taken by the passenger at the time he takes his raih^'ay 
ticket (m). 


(c) Theobald v. Railway Paaaenyera Aaaurance Co. (1864), 10 Exch. 46 (policy 
ngiiiiiht (loath by “ railway accident”). 

IJ) Sinclair v. Maritime Tasienifera’ Insufance Co. (1861), 3 E. & E. 478. 

Iff) Pugh V. London, Brighton and South Coast Rail. Co., [1896] 2 Q. B. 248, 
0. A. 

(/(t) Re Srarr and (Jeneral Accident Assurance Corporation, [1905] 1 K. B. 387 
(voluntary effoit injuring a weak heart). A policy Boinetimos contains a con- 
dition against “wilful or nogligoiit exposure to unnecossaiy danger.” See 
ira/A(r V. Railway Passengirs A8oiira?ire Co. (1910), 1*29 L. T. Jo. 64, C. A. As 
to the presumption fii favour of accidenf as against suicide, see Harvey v. 
Ocean Accident and Guarantee Corporation, p905] 2 1. R. 1, 0. A. 

(t) As to a statement in the declaration that the assuroci is not “ insured or 
proposing to insure '' with any other office, see Re Marshall and Scottish Emphygers* 
Liability and General Insurance Go. (1901), 85 L. T. 767 (where the truth of the 
statement was held to bo a condition precedent to liability). 

(A) Cornishv. Accident Insurance Co. (1889), 23 Q. B. I). 463, C. A., perhimihEY, 
L.J., at p. 466, and see Mardor/ v. Acculent Insurance (7o.,[l903] 1 K. B. 684 ; 
Re Etherintfton ami the Lancashire and Yorkshire Accident Insurance ^o., [1909] 
1 K. B 591, 0. A. 

(l) Harvey v. Ocean Accident and Guarantee Gorporcawn, supra, whioh &oe 
as to the effect of a condition casting upon the claimant the onus of giving 
“ proof satisfactory to thcMirectors of the cause of death ” ; and see pp. 639, 664, 
ante. 

(m) As to insurances effected by such tickets by the Railway Passengers 
Assurance Co., see Railway Passengers Assurance Co.’s Act, 1864(27 & 28 
Viot. c. exxv ). As to insurance by coupon in a diary and the burthen of proof 
as to registration according to the condition in the coupon, see General Accident, 
Fire and Life Assurance Corporalion v. Robertson, [1909] A. C. 404. News- 

S B and periodical publications sometimes cAer frw insurances to persons 
or injured who may have a copy of the paper in their possession at the 
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Ud9. Td actions on policies of insnrnnoe against accident, just 
as in life insuninces, the knowledge of the agi^'nt of the olhce may, 
in • erMin cases, he iiupuied to the oflit e, and then the consequences 
will b the same as if the oihce were cognisant of the fact known to 
the' agent (n), and his conduct, therefore, may operate against them 
by way of estoppel (o). 

1140* Accident policies generally contain a condition requiring 
notice of the accident to be given to the insurance company within 
a prescribed period ; and the question arises whether a strict com- 
pliance with this requirement is a condition precedent to the 
liability of the company. This is a question depending upon the 
terms of the various conditions of the policy, and no general rule 
of construction can be laid down (p). 

Seci’. 2. — Insurance against Ijiahility for Accidents to Third 
Persons ; Employers' Liability Insurance. 

1141. Since the passing of the Erniiloyers’ Liability Act, lR80((y), 
and the Workmen’s Compensation Act, 1897 (>), the practice of 


timo. See Revenue Act, 1889 (52 & 53 Vict. c. 42V <. 20, ns to tho sbiiup fluliee 
payable lu icapect of such inMuruuccK. See furlner as to stamp dut}, p 516, 
ante. 

(n) Tn the somewhat curious case of liawilen v. London, Edinburgh, and 
Qlangttw Asxnranct Co., 11892] 2 Q. li. 534, 0. A., a one-e}cd man who hud 
eifocted an insurance suhseipiently lost the sight of bn icmaining oje by 
rousoii of an accident. II is infirmity whs known to tho dofcndiint’s agent 
when the inMiiance was effecusl, but he hiid not infoiined the coinpanv of it. 
The plaintiff's proposal, filled upby tho ugent, htutod that he hud “no physical 
infirmity.” Tlio court held that he hud sustianed complete iiud irrecovontble 
loss of the sight of both eyes within the uieuning of the policy, and was there- 
fore entitled to locovcr for a toinl diVublement With this case f(*iup.ire liujijar 
V. R(Kk Life As^ararne Cb., [190 j] 1 K, B 616: Life and IJcalth AHBtirnme 
Asuuitaiton v. yule (1904), 6 F. (Ct^ of Soss.) 437; Hidden ortU v. L'lmaslnTe 
and yorkshire Inaarance Co. (1907), 23 T. L. R. 521 (emph^ers' liability 
policy). Tho proposal usually contains a statement by the assuied that there 
are no circumstances rendenng him peculiarly liable ti» accidents, as to which 
see Grmkshank v. Northern Aicxdent Inavranee Co (1895), 33 Sc. L. R. 134; 
which SCO all -0 as to tho meaning of* the words '* puralysiS ” and “no physict.’ 
iniiriiuty ” in the proposal. 

(o) M'MtUan v. Aecxdent Inaarance Co , [1007] S. 0. 484. As to the operation 
of such estoppel, see pp. 407, 530, 649, ante, and title Estoitel, Vol. Xill., pp. 
386 et aeq. 

( !>) Compliance with the requirements was held to bo a condition precedent 
in Camble v. Accident Aesurtince Co. (1870), 4 I. R. C. L. 204 ; Paitcn v. Lmjdoyera* 
Liabiltly Assurante Corporation (1887), 20 li. R. Ir. 93 ; Caeael v. Lancaahxre 
and lorkahire AcciilerU-Inaurance Go. {1885), 1 T. L. R. 495; lie Wxf Hama and 
Thomna and Lancashire and Yorkahire Accident Inauxanre Co. (1902). 19 T L. R. 
82 ; not so in Stvneham v. Ocean, Raxlaay, and Central Acudent Inanrance Co. 
(1887), 19 Q. B. I). 237 ; lie Coleman a liepvaitoriea. Ltd. and the Life and 
Health Aaanranre [1907] 2 K. B. 798, C. A.*(assui'ed not boiiinl wheie 

the policy whs not delivered to him till after the date of the act ident, at which 
time he was unaware of the condition), ('ompliance was waived in Donntaon 
V. Kmjdoijera* Atcxdent and LxveHUck Inaxiranct Co. n897), 24 R (Ct. of Sess.) 
681 ; and >iee p. 639, ante. As to conditions genera)]}', see pp. 528, 534, 537, 
ante. 

( 9 j 43 & 44 Viet. c. 42 ; see title Master and Sekvant. 

(r) 60 & 61 Vict. c. 37, now leplaced by the Workmen’s Compensation Act, 
1906 (6 Edw. 7, o. 88) ; see title Master and Servant. 
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iriRuring against liability for acoidents to third persoDS has been 
very largely extended. Under a policy of this description the 
insnrance company undertakes to indemnify the assured against 
hiH liahiiitv to pay damages and costs in case any peison may 
sustain injury by accident and claim compensation against the 
a«<sured. It is, therefore, a contract of indemnity, to which the doc- 
trine of subrogation is applicable (s). With this exception, the same 
principles which app’y to ordinary accident'insurances are applicable 
to employers’ liability insurances of this description, except, of 
course, 80 far as they may be excluded or modified by the terms 
of the contract (t). 

Under the Woikmen's Compensation Act, 1906 {a\ if an employer 
who is insured against any liability to any workman under tliat 
stntute becomes bankrupt or compounds with his creditors, or, being 
a company, is wound up, the rights of the employer against the 
insurers in lespect of that liability vest in tlie workman, and there- 
upon the inburers have the same rights and remedies, and are 
subject to the same liabilities (not exceeding the liability which 
they would have been under to the employer), as if they were them- 
selvtB the employer (a). This enactment docs not deprive the 
insurer of the right to insist that an award under an arbitration 
clause in the policy is a condition precedent to legal proceedings 
being taken against the insurer by the workman {h). 

(fl) See pp. 490, 618, avte. Theso policies usually contain exprsss provisions 
giving to the company the conduct of any hgul procoodings taken against the 
assuied, and enabling it to use the assured’s name for tlie purpose of enfoicing 
an^' oriler for costs etc., or any claim or right of iiidomnity to which he may 
be entilled. 

(i) South Staff or<hhire Tramvmya Co. v. Sirhnesa awl Aoiihnt Aaavrance 
niitimi, [ISJUI I (i II 402, 4U6, 0. A. (several persons U-ing injured by an 
accident to one veliicle, the injury to each person was “an accident” within 
the ittoiining of the p<ili<’v); and see Cnfdatn HoylorCa World's Water Show 
SyndwaU v. Kmjtloyers' Linl-ihty Assnranre ('orporntum (1896|. 11 T. It. It. 384, 
G A. (plaintiffs, projirietois of a show, eOected a policy with the defendants 
by which the latter agiood to repay the plaintiffs all Mims for which they might 
become liable for peisonal injury caused to any person not in the service of 
the aS8ui*ed bv an\ acfulont to the boats ust^l in tho show owned by the assured. 
A boat owned by the plaintiffs came int(» collishm with a water bicicle which 
was not tlieir property and caus*d to the persnn riding it injury for which 
thin hud to pa\ him compen'^ation. It was held that this liability was covered 
by the policy). As to the right of the insurance compam , wheio the promium 
is ba'<ea U}>on the total amount of wages paid, to have an account of such wages, 
see (Jnitral AccideiH .4Mura//re Ooi poratton v. Day (1901), 21 T. L. B. 88. A 
condition I'equlring the assured to keep n wages book was hold, in all tho 
circumstances, not to be a condition precedent, tliough expressly declared to be 
BO, in lirwlley v. Ks-ex ami Suffolk AcHdent Indemnity Society, Ltd\Vd\\), 27 
T. L, R. ^55, (This case is understood to be under ajipeal,*) 

(а) Woikmen’s Coinpensntion Act, l‘i06 (6 Edw. 7, c. 68), s. 6 (1). As to tho 
employ er’s right of inden»iity again -t actual wronj^oers, see iHd., s. 6. As to 
the redenii)ti'»n bv a lump sum of the insurers* liability for weekly payments to 
an injured workman, see Assurance CompHiiies Act, 1909 (9 Ldw. 7, c. 49), 
ss. 28, 33, Sched. VIII., (d.) 2; and see titles CompanjIss, Vol. V., p. 623; 
Mastkb and Sebvant. 

(б) King v. Phamix Assuranre Co., [1910] 2 K. B, 666, 0. A. 
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Part VI.— Guarantee Policies. 

« 

^42. Policies are sometimes issued giinriiutceing the solvency 
of a debtor or the honesty of a person employed (c), and to such 
insurances the same princijiles of construction are, generally 
speaking, applicable, as i)\ the case of other contracts of insurance. 
The ordinary contract of guarantee is not, strictly speaking, a con- 
tract uheirinKe fuh’i (d). Whether the contract is avoided by reason 
of concealment of a material fact depends upon the question whether 
such fact is impliedly represented not to exist («). So, generally, an 
invitation to guarantee the honesty of a person in a position of trust 
implies a representation to the surety that the person is honest, 
so far as the employer knows, and the non-disclosure of a fact 
materially affecting his honesty would avoid the guarantee (/). 
Moreover, in the case of a continuing guarantee, if tho employer, 
after discovering that the servant or agent is guilty of dishonesty, 
continues tho employment without the knowledge and consent of 
the surety, the latter will be discharged of subsequent liability ; for 
the surety, upon learning of the dishonesty, would be entitled to 
put an end to the guarantee (< 7 ). 

A guarantee, however, may bo given upon the express condition 
that a full and true declaration is made of all the circumstances 
required to be known as tho basis of the contract, in which case a 
misrepresentation or non-disclosure within the meaning of the 
condition avoids the guarantee independently of fraud (//). 

These are the general rules relating to ordinary guarantors and 
sureties (i), and though there is no bard and fast line between con- 
tracts of guarantee and contracts of insurance, and the rule as to 
nherrima fides is not limited to marine, life and fire insurance (&), 
yet contracts of insurance have, speaking generally, several features 
in common, both in their character and the way they are affected, 
distinguishing them from ordinary contracts of guarantee. For 
instance, in contracts of guarantee the creditor does not himself go 
to the surety or represent or explain to him the risks to be run, the 


(c) A policy guaruntoeing iholionoBty of a servaut employed in one capacity 
does not protect tho assured against tho dishonesty of tlio same servant in 
another capocity {Cosford Union v. iW l.aw and Loral Qouernintnt Officers 
Mutual Ouaranfee Association (1910), 103 L. T. 463). 

(rf) North British Insurance Co. v. Lloyd (1854), 10 Exch. 523 ; see title 
Guabantee, Vol. XV., p. 539). 

(e) Daviis v. London and Provincial Maiine Insurance Co. (1878), 8 Ch. D. 
469; and ‘see Tta\Uon\. Mathews (1844), 10 Cl. & Fin. 934, H. L. ; and title 
Guarantee, Vol. XV., pp. 640, 641. 

(/) Lee V. Jones (1864), 17 0. B. (N. s.) 482, Ex. Oh.jjoer Blackburn J., at 
pp. 603 — 606, citing Smith v. Bank of Scotland (18131, 1 Dow, 272, H. L. 

{g) Phillips V. Foxall (1872), L B. 7 Q. B. 666; see ;jerBi*AOKBURN,J., citing, 
at p. 681, Burgessv. Eve (1872), L. B. 13 Eq. 460, 457 ; Sandersony. (187^, 
L. B. 8 Exch. 73 ; compare Durham Corporation v. Fowler (1889), 22 Q. B. D. 
394, 423 (where it was thought that Sanderson v. Aston, supra, went too far). 

(A) See Benkam v. United Onarantie and Life Assurance Co. (1852), 7 Exch. 
744 ; Towle v. National Guardian Assurance Society (1861), 30 L. J. (OH.) 900, 
0. A. 

(0 See also title Quakante£, Vol. XV., pp. 639 et eeg. 

(k) London Assurance y. Mansel (1879), 11 Oh. D. 363, 367, 368. 
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surety often acting from motives of friendship to the debtor ; more- 
over, the risk undertaken is generally known to the surety, and the 
circumstances generally point to* the view that as between the 
creditor and the surety it was contemplated that the surety should 
liimselfascei lain the nature and extent of the risk he was takiAg 
upon himself. 

Whore the circumstances which distinguish a contract of 
guarantee from a contract of insurance do not exist, an agreement 
undertaking the risk of the insolvency of a debtor or the dis- 
honestyof a person employed will differ from an ordinary guarantee 
and will, therefore, generally be deemed to be a contract of insu- 
rance, and uhen-ima fide'i, which may be avoided by reason of the 
concealment of a material fact (Q. Moreover, the underwriters 
will be entitled to be subrogated to the rights of the assured against 
the principal debtor, and his sureties, if any ; the underwriters and 
sureties not standing in the relation of co-sureties (?n). 

1143. A guarantee policy may be avoided not merely on the 
ground of concealment and misrepresentation, but also on the 
various other grounds on which tho guarantor or surety is discharged 
in the case of ordinary guarantees ; for instance, where the con- 
tract the performance of which is guaranteed is altered without tho 
consent of the guarantor, or where the creditor enters into a 
binding contract with the debtor to give time for the payment of 
a guaranteed debt etc. The doctrine of contribution between 
co-sureties applies to guarantee policies (n). 

1144. As in the case of other contracts of insurance, where there 
are conditions which are made conditions precedent or warranties, 
their breach renders the policy void. Whether a condition does or 
does not constitute a condition precedent is a question of construc- 
tion, and is to be determined by the same principle as in the case of 
all other contracts (o). 

(Z) See, on this point, the important judgment of IZoMEU, L J., in Seaton v. 
Heath, St-atm v. Burnand, [1S99] 1 Q. U. 782, C. A. Ju this case an action 
was brought upon a pdicy effected on the scjlyoncy of a guarantor. The judg- 
ment of the Court of Appeal was overruled in the House of Lords {Seaton v. 
Burnand, Burnand v. Seatun, [1900] A. C. 135) on a question of fact (there being 
no evidence that the undisclosed matter was material to the transaction), but 
it is to be inferred from the opinions delivered by most of the noble and learned 
Lords that the non-d'sclosure of material facts would have had the effect of 
avoiding the policy if the defendants had not been debarred from taking that 
point by the course taken at the trial. See also Dane v. Mortgage Insurance 
Corpwaivm, [1894] 1 Q. B. 54, 0. A. ; Fxnlay v. Mexican Inveetment Corpotatvm, 
[1897] 1 Q. B. 617, and Shaw v. Royce, Ltd., [1911] 1 Ch. 138, where 4he docu- 
ment in question was held to be a policy ; and lie Dmton's Estate, Licensee 
Insurance CorpoTatton and (Juarantee Fund, Ltd. v. Denion, [1904] 2 Oh. 178, 
where it was held to be a guarantee and not an insuronoe; and see title 
Guarantee, Vol. XV., p. 443. 

(m) Parr^e Bank v. Albert Mines Syndicate {IdOilS, 5 Com. Css. 116/ Dane v. 
Mortgage Ineurance Go., supra; Finlay v. Mexican Investment Co., supra. 

(n) On the subject of the dischar^ of the surety, and contribution between 
co-Biireties, see title Guarantee, Vol. XV., pp. 526, 635. As to contribution, 
see also American Surety Company of New York v. Wnghtson (1910), 103 L. T. 
663 ; and pp. 381, 536. ante. 

(o) As to rules relating to conditions pr^sedent, see title Contbact, 
Vol. YII., p. 436; and sea pp. 628 d seq., ante. The following are the 
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1145. Under a condition that at the expiration of the original 
terra the guarantee is to be considered a renewed contract unless 
two months’ notice of termination has been given on either side, 
theassured, not having given siivh notice, is liable after the expiration 
of the teim to pay renewed premiums (p). 

1146. Where a guarantee policy against dishonesty of an employee 
contains a condition that when any liability lias been incurred the 
party entitled to make a claim shall, immediately upon discovering 
or receiving notice that such liability has been incurred, forward a 
Bfatement of particulars, and that the policy is to be void if such 
notice is not sent within six days, the condition is satisfied if the 
assured furnishes the particnhirs as soon as he has ascertained 
that the insurers have incurred a liability. He is not bound to act 
on mere suspicion unless the condition requires him to (q). 


cnRCfl as to coiidifioriB precodont in contruc^a of pum-anteo : — Denhnm v. United 
Guarantee <ni > life A'-'Hiranre Go. (1852). 7 Kxch. 744 ( dlej'ed cdiiditnm as to 
checks on wcrvnrit), di8fing'iii.'‘hed in Towle v. National Giuirihan Aamrance 
Society (18(51), 80 L. J. (cii.) 900, ('J. A.; Ltmlon (luarantie Go. v. Ftnrnley 
(1880), h A])p. 911 (condition as to prosocuting delinquent). But in the 

last-mentioned case Lord Seliiorve, L C , diir.irod from the other noble and 
learned Lords, and Lord IIlackdvtin uIbo olworved (at p. 917, ibid.) that 
there was Intlo or no uho m ar;juinpr on the words used in particular cases 
or citing piirticulur decisions, the question being in each case whnt appears 
to be the intention of the contract. 

(p) Sohency Mutual Guarantee Society v. York (1858), 27 L J (ex ) -187 

(y) IVard v. Law Vroierty Aaaurantc and Trust Soaety (185G), 4 W. R. 
605. 
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PART in. INTERPLBAI)BB. IN county courts - con«in«erf. 


Sect. 3. Conditions op Relti*' G28 

Seot. 4. Tub Claim ------- - .029 

Sub-sect. 1. How and when made - - - - 620 

Sub-sect. 2. Admission or 'Withdrawal _ _ - . C<10 

Sub-sect. 3. Deposit or Security by Claimant - - 031 

Sect. 5. Payment into Court- - * - - - - . 633 

Sect. C. Sale ut Uioii Bailtfk ----- 033 

Sect. 7. The Application ------ 635 

Sub-Boct. 1. In General 036 

Sub-sect. 2. Claim by Excc'ution Creditor for Dajnn;^ed 035 

Sub-sect. 3. TransfeTTcd Proceedings - - - . 030 

Sect. 8. The Order- ------- 036 

Sub-sect. 1. Non-Appearaiico of Parlies . - - . 636 

Sub-.soct. 2 Stay of Action ----- 037 

Sub-soct. 3. Adjudication on Claim - - - - 037 

Sect. 9. Trial -------- - 638 

Sect. 10. Appeal - -- -- -- - 039 

Sect. 11. Costs -------- - 010 

Part IV. TNTERPI^EADBE IN THE LTVISRPOOL COURT OV 

PASSAGE on 


Part V. IN^rSUl'TiEADER IN THE 8AI.VORD UUNDRED COURT 012 


For Jrtion - 

Aitaehmmt - 

Banlcrvjdcy - 
Covtempt I / Court 

Damages 

Discovery 


Equitable J uris<iktion, 

Orotjoth of • 

Estojppd - - - 

Execution - - - 

Inedvency - - - 

Inspection - - - 

Interpleader in Mayor's 
Court - - - 

Interrogatories 

Landlord's Claim on 
Bankruptcy - 

Mortgagee - - - 

Official Receiver 
Offixud Referee - 

Partnership Property 
Payment into Court 

Receiver - - - 


See title Action. 

,, Contempt of Court, ArrAcitMENT, 
anjo Committal; Executton. 

,, Uankruptcy and Insolvency. 

,, Con i KM pr of Court, Attachment, 

AND Committal; Execution. 

„ Damages. 

„ Discovery, Inspection, and Iniekro- 

GATOItlES. 

■ 

„ Equity. 

„ B.stoppel. 

„ Execution. 

„ Bankruptcy and Insolvency. 

„ Discovery, Inspection, and Interro- 
gatories. 

„ Mayor’s Court, London. 

„ Discovery, Inspection, and Interro- 
gatories. • 


#1 


M 

ff 


11 


H 


Bankruptcy and Insolvency; Dis- 
tress; Execution. 

AfORTOAGB. 

Bankeuptcy and Insolvency. 
Arbitration. 

Partnership. 

County Court; Praotioe aniI Prd- 
cedurf, 

Beoeivers. 

u 2 
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Interpleader. 


Deflnitton. 


In general. 


High Court 


Fw Receiving Order 
Rent - - - 

Sheriffi and Officen 

Special Case - 

Time - - - 

Truetee- 

Under-Sherif 


See title BANKRUFTOT AND Inbolvbnot^ 

„ Distrbaa; Landlord and Tenant. 

„ JlXECUTION; SUBMEPS AND BAILIFFS. 

„ FRACnCE AND FrOOEDURE. 

„ Time. 

Bankruptot and Insolvency ; 
Trusts and Trustees. 

„ Execution ; Sheriffs and Bailiffs. 


Part I— In General. 

Sect. 1. — Nature of Interpleader. 

1147. Interpleader ia a civil process (a) by which a person in pos- 
session of property or owing money which is claimed adversely by 
two or more persons, to one or other of whom alone he is liable (b), 
is enabled, subject to certain conditions (c), to be relieved from 
liability to the claimants, or either of them, with regard to the dis- 
position of the property or money, by compelling them to bring 
their claims before a legal tribunal for determination at their own 
expense, and thereby securing for himself the protection of the order 
of the tribunal as to the disposal of the subject-matter of the dis- 
pute (d). The relief was given to remedy the hardships, to which 
persons who had committied no legal wrong might otherwise be 
subjected, by way of multiplicity of suits, in which they might be 
compelled to hand over the property to one suitor, while having also 
to pay its value to another, one of its most useful applications being 
to relieve sherids and bailiffs from some of the dilffculties encountered 
by them in carrying out the process of execution (e). 

Sect. 2. — Courts having Jurisdiction. 

1148. Belief by way of interpleader may be given by the High 
Court, County Courts (f), the Mayor’s Court if), the Court of Passage 
of the City of Liverpool (/<), and the Salford Hundred Court (i). 

1149. The common law cohrts from very early times enterta’aed 
applications for relief by way of interpleader to a limited extent. 
The Court of Chancery open ed its doors more widely, and the mode 
of seeking relief there by an interpleader bill almost entirely 
superseded resort to the common law jurisdiction {k). The first 

(a) Se6 title AonoN, Yol. L, p. 4. 

\b) See p. 68d, fbst. 

(c) See p. 092, pqft. 

{d) Deshcrough v. Harria (1855), 5 De G. M. & G. 439, per Lord Cran worth, 
L.C., at p. 456. 

(e) Evans v. Wright (1865), 13 W. B. 468 ; Discomt Banking Go. of England 
and Wales T. Lamharde, [1893] 2 K. B. 329, C. A., per Lord Esher, M.li., at 
p. 330; see also Thompson v. Wright (1884), 18 Q. B. D. 6S2, 634. See title 
Execution, Vol. XIV., pp, 1 d seq. 

/) See p. 627, pwf. 

g) See title Mayor’s Court. London. 

A) See p. 641, jmmL 

i) See p. 642, poei. < 

h) See title l^uiTY, Yol. XIH., p. 57. 
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Btatate relating to the subjocti hereafter in this title referred to as 
the Interpleader Act(Z), was passed in 1831 for the purpose of 
facilitating the proceedings, and the jurisdiction given thereby was 
extended by the Common Law Procedure Act, 1860 (m). These 
enactments caused the common law courts to have by far the lar^r 
share of the work of giving relief, but the jurisdiction by bill in equity 
continued until the passing of the Judicature Act, 1878 (n). By the 
rules (o) made under the Judicature Act, 1873 (n), the procedure and 
practice in interpleader then obtaining in the common law courts 
was made to apply to all actions and to all divisions of the High 
Court, and the Chancery practice was superseded by that of the 
common law. The Statute Law Bevision and Civil Procedure Act, 
1883 (p), repealed the Interpleader Act(q), and all the provisions 
relating to interpleader contained in the Common Law Procedure 
Act, 1860 (r), with one exception (s) ; and a body of rules(t)was 
promulgated containing provisions similar to those of the repealed 
statutes, modifying the practice of the Court of Chancery and 
prescribing a new procedure in interpleader cases {u). 

These rules, together with the Common Law Procedure Act, 
1860 (a), s. 17, now contain all the provisions with regard to inter- 
pleader in the High Court (5). 


Part II. — Interpleader in the High Court. 

Sect. l.— Ca«<« in which Relief may he given, 

Sub-Sect, 1. — In General. 

(i.^ Persons to whom Relwf is given. 

1150. Belief by way of interpleader is given to two classes of 
persons: — (1) To sheriffs and other officers (c) who are charged 

(2) Stat. (1831) 1 & 2 Will. 4, c. 08, repealed (with savinge) by the Statute Law 
Revision and Civil Procedure Act, 1883 (46 & 47 Ykt. c. 49), bb. 3, 7, and 
Schedule (see infra), and hereafter in this title referred to as the Interpleader 
Act.” 

(m) 23 k 24 Viet. c. 126. • 

(n) 36 & 37 Viet. c. 66. 

(o) R. S. 0., 1870, Ord. 1, r. 2. 

(p) 46 & 47 Viet. c. 49. 

(9) Stat. (1831) 1 & 2 Will. 4, 0. 08. 

(r) 23 & 24 Viot o. 126, ss. 12—18. 

(a; ibid., s. 17. 

h) R. a 0., Ord. 07. 

(u) See Webb v. Shaw (188^, 16 Q. B. D. 608, per Mathew, J., at p. 662 ; 
Dawson v. Fox (1886), 14 Q. B. D. 377, C. A., ^ Lindl^t, L.J., at p. 379; 
Lyon V. Morris (1887), 19 Q. B. D. 189, per Day, J., at p. 142, and per Wills, J., 
at p. 140 ; Beading v. London School Boaifi (18861, 16 Q. B. D. 686, per Wills, J., 
at p. 690. This must be beme in mind in consulting older cases, many of wh^’ch 
are no longer law. 

(а) 23 & 24 Viet. o. 126. 

(б) y. Morris, snpra; Beading y. London School Board, supra; Exwrte 

Mersey Docks and Harbour Beard, [1899] 1 Q. B. 046, 0. A., per A. L. Smite, L.J., 
at p. 051. In a case under the Interpleader Act (stat. (1831) 1 A 2 Will. 4, 
0. 08) it was considered that the Act did not extend to the colonies (Colonial 
Bank v. Warden (1846), 0 Moo. P. 0. C. 340). • 

(e) The words *' or other officer” in R. S. C., Ord. 57, r. 1 (b) include the lord 
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Sect. 1. 


Cases in 
which Relief 
may he 
given. 


Itelief in 
discretion of 
the court. 


Relief now 
given though 
equitable 
title luTolred 


with the execution of process by or under the authority of the High 
Court, when a claim is made by any person other than the person 
against whom the process is issued to any money, goods, or chattels 
taken, or intended to be taken, in execution under any process, 
01 to the proceeds of sale of or value of any such goods or chattels (d) ; 
and (2) to other persons, who may be called stakeholders (c), using 
the term in its widest sense, who are under liability for any debt, 
money (/), goods, or chattels (r/) for or in respect of which they 
are, or expect to be, sued by two or more persons making adverse 
claims thereto (h). 

(ii.) Guiding Ptincipile in granting Belief. 

1161 . The guiding principle as to when relief will ho granted is 
that the granting of it is discretionary (i). On the one hand the 
relief cannot be claimed as of right, while on the other, provided the 
applicant fulfils certain conditions precedent (fc), the jurisdiction to 
grant it is not limited by any precise enactment, and the court is 
left free to exercise its power when it is satisfied that in the circum- 
stances of the particular case then under consideration it is just 
and proper that relief should be granted (f). 

(iii.) Where Eqnifahle Title involved. 

1152 . Since the Judicature Act, 1873 (?n), the fact that one or 
both of the parties claim the subject-inatier of the dispute* under 
an equitable title is no bar to the granting of relief in all divisions 
of the High Court {n). 

of a manor charged with tho execution of writs witliin the manor {TldwUon r. 
Chandler (1841), 9 Dowl, 2 >0), and a receiver of the property of a judgment 
debtor [Levaaseur v. Mason and Barry, [1891] 2 Q, B. 73, C. A.), and m Ireland 
a coroner, who has dulios to perform similar to those of a sheriff (see Qmnton 
V. Butt {\ WO), 5 Ir. Jiir. (n. s.) 130). See also titles Public AuTnoiiixiEs and 
PuBF.ic Officers; Sheriffs and Bailiffs. 

(d) R. S. 0., Ord. 67, r. 1 (h). 

(e) See Matthew v. Northern Assurance Co. (1878), 47 L. J. (CH.) 662, per 
Jessel, M.R , at p. 6G6. 

(/) it has been held that a contested claim to the reward advertised for the 
apprehension of a felon was not a 61aim within the Iutoi*ploador Act (stat. (J831) 
1 & 2 Will. 4, c. 68) (see note (Z), p. 681, ar\fe) {Grant v. Fry (1836), 4 Dowl. 
13.') ; Allis V. Lee (1836), 5 L. J. (c. p.) 8.3 ; but seo cordra. Gay v. PUman (1837), 
1 Jiir. 77.5). 

{(f) This includes deeds or other papers (Smif/i v. Wheder (1836), 3 DowL 
431 ; Walker v. Ker (1843), 12 L. J. (EX.l 204; see Roberts v. Bell (1857), 7 
E. & B. 3l!3); and choses in action {Robwison v. Jenkins (1B90J, 24 Q. B. D. 
275, 0. A:). 

(A) R S. C., Ord.- 67, r. 1 (a). 

(») Gerhard v. Montague & Go. (1889), 38 W. R. 76; see Be Baker, NiehcHs 
v. Baker (1890), 44 Ch D. 262, C. A,; Julius v. Oxford {Lord Bishop) (1880), 
6 App. Cas. 214, per Lord Selbornb, at p. 286; B. y. Turner {Judge), [1897] 
1 a B. 446. ^ 

' {k) See p. 592, post. 

if) Gerhard v. Montague <fc Go., supra; Ex parte Mersey Docks and Harbour 
Board, [1899] 1 a B. 646, 661, 0. A. 

(m) 36 & 37 Viet. o. 66. 

In) Duncan y. Cash in (1876), L. E. 10 0. P. 664 ; Engelbach y. Nixon (1S76), 
L. E. 10 0. P. 645 ; Jenkinson v. Brandleif Mining Co. (1887), 19 Q. B. D. 668; 
Jennings y. Mather, [1901] hK B. 108, 116 ; Usher y. Martin {1889), 24 a B. D, 
272. For some time after tho passing of tho Interpleader Act (stai (1831) 1 & 2 
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(iy.) EtU^pd by Pmnonal Obligaiion to Om of th$ Parim. 

1163. The entry of the applicant into a contract of bailment, 
agency, oi other personal engagement with one of the claimants, 
even though the applicant might be estopped by the contract from 
denying the right of that claimant in an action brought against the 
applicant by the claimant, and even though the relief which can be 
given is not complete (o), is no bar to the granting of relief (p). 
Where there is a question of estoppel, the estoppel may be dis- 
regarded and an issue directed between the plaintiff and claimant, but 
the order made should not shut out the plaintiff from asserting any 
claim he may have against the defendant on the estoppel, but should 
- leave it open to him to assert that claim if defeated on the issue (g). 

(v.) Claims differing in Extent. 

1154. Belief may be granted although the applicant admits 
liability as to part of the claim only (a), and although the claims 
made against him are not co-extensive (6). 


Will. 4, 0 . 58) (sGO note (Z), p. 581, ante), rolief was denied by some of the common 
l.*iw courts to a claimant iindei an equitable title (see, for examples, Langton yf 
Horton (1841), 3 Beay. 464; Barclay y. Curtis (1821), 9 Price, 6(ii ; Hurst y. 
Sheldon (1863), 13 0. B. (n, s.) 750; Sturgesa v. Claude (1832), 1 Dowl. 505; 
Evans v. Wright (1865), 13 W. 11. 468 ; Roach v. Wright (1841), 8 M. & W. 155) ; 
but this refusal to grant relief was put an end to by the Common Law Procedure 
Act, 1860 (23 & 21 Viet, c. 126) ; see Rnadm v. Pope (1868), L. B. 3 Exch. 269, 
Buamwell, B., dissenting ; Banlc of Ireland v. /Vr//(i871), L. B. 7 Exch. 14, 20. 

(o) Robinaonv. Jenhna (1890), 24 Q. B. D. 275, C. A.; Bogera, Sons ft Co. v. 
Lambert xt Co., [1891] 1 Q. J3. 318, 0. A., per LiNDLEY, L.J., at p. 326; 
Attenborough y. St. Katharine's Dock Co. (1878), 3 0. P. D. 450, 455, 457, 459, 
0. A. ; Ex parts Mersey Docks and Harbour Board, [1899] 1 Q, B. 646, 0. A., 
per A. L. Smith, L.J., at p, 651. Soo also titles Aoescy, Vol. 1., p. 200; 
Bailment, Vol. I., pp. 562,663; Estoppel, Vol. Xni., pp. 406, 407. 

(p) It was formerly fbo rule in equity that a plaintiff iu an interpleader suit 

was not entitled to relief wbeie ho had incurred a personal obligation to ono of 
the defendants independently of the question botvveou the defendants them- 
selyos (Cooper v. De Taslet (1829), Tam 1. 177; Crawshay Thornton (1837), 2 
My. & Cr. 1 ; Patvrni v. Camphdl (1843), 1 Dow. L. 397 ; Hoqgart v. Cutts 
(1841), Or. & Ph. 197 ; Pearson v. Cardan (1831), 2 Russ. * M. 606 ; Martinius 
y. Hdmuth and Schmidt (Joop. G. 245; Suart v. Welsh (1839), 4 My..& 

Or. 305 ; Braxk v. DouJ^las (1828), 4 My. & Cr. 320, n. ; Nicholson v. Knowles 
(1820), 5 Ma(hl. 47 ; Watts y. Hammond (18.)d), 3 W. K. 312; but see Smith y. 
Hammmd (1833), 6 Sim. 10 ; and Wright y. Ward (1827), 4 Russ. 215, 220). This 
principle was to some extent adopted by the common law courts {Slancy v. 
&»dn^(1845), 14 M. & W. 800; Lindsey v. Barron (1818), 6 C. B. 291, 291; 
James y. Pritchard (1840), 7 M. & W. 216 ; Turner y. Kendal Corporation (1844), 
13 M. & W. 171 ; Baker y. Bank of Australasia (1857), 1 0. B. (n. s.) 515 ; 
Jfarr y. Ward (1837), 2 M. & W. 844 ; Deller y. PHekett (1850), 15 Q. B. 1081 ; 
Horton y. Devon {EarV\ (1849), 4 Exch. 497) until the passing of the Common Law 
Procedure Act, 1860(23 & 24 Viet. c. 126), which enabled* them to disregard 
the equity rule {Meynell y. Angell (1862), 32 L. J. (q. b.) 14 ; Beat y. Hayes 
(1863), 1 H. & G. 718 (auctioneer’s commission), overruling Mitchdl v. Ilayne 
(1824), 2 Sim. &. St. 63 ; siie also Yates y. Farebrother (1819), 4 Modd. 239 ; 
Tanner y. European Bank (1866), L. B. 1 Exch. 261). 

(q) Ex parte Mersey Docks ana Harbour Board, supra. 

(а) Boeing y. London School Board (1886), 16 Q. B. D. 686, 689. 

(б) Attenborough y. St. Katharine's Dock Co.^ supra, per BRErr, L.J., at p. 459; 
Ex mxrte Mersey Docks and Harbour Board, supra^ The Court of Chancery for- 
meny refused relief where the litigants did not claim exactly the same amount 
of debt or duty (Moore v. Usher (1835), 4 L. J. (ofa.) 205; Dipiodt v. Hammond 
(1854), 2 Sm. & G. 141; Mitchdl y. Hayne (1824}, 2 Sim. * St. 63; Qiyn y. 
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(vL) ClaiiM not having a Common Origin. 

1155. The court may entertain applications for relief, though the 
titles have not a common origin but are adverse to and independent 
of one another (c). 

Sub-Seot. 2. — 8takeholder*» Interpleader. 

{iSf Aengnmemt of 

1156 . Provision is made by the Judicature Act, 1873 (d), enabling 
the person liable in respect of any debt or legal chose in action, 
who has notice of an absolute assignment by writing (c) under the 
hand of the assignor of the debt or chose in action, to commence 
interpleader proceedings where he has also received notice that the, 
assignment is disputed by the assignor or anyone claiming under 
him, or notice of any other opposing or conflicting claim to the 
debt or chose in action. 

(ii.) Wagering ContracU. 

1167 . The court in exercising its discretionary power will generally 
refuse relief where the applicant is a stakeholder of money deposited 
with him by parties to a wagering contract, on the ground that the 
stakeholder would have a good defence to an action brought upon the 
contract, and that the law might be evaded if the assistance of 
the court wore secured in an indirect way so as to enable the winner 
to recover his winnings as Buch(/). But this principle does 
not seem to have been always acted upon {g)^ and the extent to 

Duesbury (1840), 11 Sim. 130). This principle was followed to some extent by 
the common law conrls {Patorni v. Campbell (1843), 1 Dow. & L. 397 ; Slaney 
V. Sidney (1845), 14 M. & W. 800; but see Cap- v. Edwarde (18391, 8 Dowl. 29 
(where an issue was directed between a plaintiff claiming the whole of moneys 
in stakeholder’s hands, and a claimant claiming part only) ) until the passing 
of the Common Law Procedure Act, 1860 (23 & 24 Vict. c. 126) (see Beet v. 
Hayea (1863), 1 H. & 0. 718; and see further, p. 686, poet). 

(c) Meynell v. Angell (1802), 32 L. J. (o. B.) 14; Beat v. //ayes, aupra; see 
also R. S. 0., Ord. 67, r. 3. It was formerly considered an essential condition 
that the claims should have a coinmon origin, or that there should be some 
privity between them (see Jamea v. Pritchard (1840), 8 Dowl. 890 ; Turner v. 
Kendal Corporation (1844), 13 M. & W. I7l ; Baker v. Bank of Auatralaaia 
(1857), 1 C. B. (n. b.) 816), but this was put an end to by the Common Law 
Procedure Act, 1860 (23 & 24 Vict. o. 126), s. 12 (repealed). 

(d) 36 & 37 Vict. c. 66, s. 25 (6). 

(e) Soo title CnosES in Action, Vol. TV., p. 367. This rem^y is an alterna- 
tive one tp payment into court in conformity with the provisions of the Acts 
for the relief of trustees ; see title Tbusts and Tbtjstees. 

(/) Apvlegarth v. CoIIm (1842), 2 Dowl. (n. s.) 223 (trotting match, stakes 
deposited by claimants. ^Id, applicant had a good defence to action brought 
against him by one of the parties, and, therefore, could not interplead) ; Shoolbred 
V. Roberta, [1900] 2 Q. B. 497, 0. A., pr Vaughan Williams, L.J., at p. 601, 
per Romeu, L. J., at p. 603 (billiard match ; relief granted by court below, 
acquiesced in by Court of Appeal on ground that the only question at issue was 
between a bankrupt and his own trustee in bankruptcy, where the former was 
endeavouring to set up against tlm latter the illegality of the title by which he 
himself became entiUed to the money in questiont 

(j^) See Doviam v. Matfurlana (lw9), 81 L. T. 67, 0. A. (trotting match 
where the claimants were the depositors of stake, both claiming to have won. 
Held to be a proper case for Vedia). This case seems out of harmony with the 
dkta in ShooWred v. B^erta, aupra. 
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which it applies appears to be doabtful. It is submitted that where 6aoT. i, 

both of the claimants are the pai^ies to the contract and the object Cases In 

of the interpleader is to obtain the decision of the court as to which Belief 
which of them is entitled to the stakes deposited, the court should be 

refuse relief, but that there is no objection to it being granted in 6lm. 
cases where both the claimants are not the parties to the contract, 
and the illegality of the transaction is set* up against a party who 
was not privy to it (h), 

(iii.) Unliquidated Damagee. 

1168 . Where either of the claims is substantially one for unliqui- Unliquidated 
dated damages the case is outside the scope of interpleader, but where 

the main subject of the dispute is specific goods or money the 
existence of a claim for damages will not in itself bar the applicant 
from obtaining the relief sought (i). 

(iv.) Inteiqtleader hy Qamishee. 

1169 . Where a garnishee order absolute has been made attaching No inter- 
a sum of money in the hands of the garnishee for the payment ofc 

a judgment debt, and a claim is made to the same sum by another order^^^ 
claimant, the garnishee cannot interplead, but is bound to comply abnointe. 
with the terms of the order, by which he is protected (k). 

(v.) ApjtlicarU must not be liable to both Claimants. 

1160 . It is of the essence of interpleader that the applicant should Applicant 
be liable to one or other only of the claimants in respect of the 
same thing which is the subject-matter of the proceedings (1), and of the parties 
relief has been refused in circumstances where the applicant was or only, 
might be liable to both (m). Subject to the power of the court at 
the present day to grant relief although the claims are not 
co-extonsive and the applicant denies liability in part to either 
claimant (n), this principle still holds good (oh 


(vi.) Subject-matter must he in Possession of Applicant. 


1161 . It is essenljial that the applicant for relief should be in Subject- 
oseession of the subject-matter of the dispute where the claim is 


possession of the sunject-matter of the dispute where the claim is 

(70 See Shoolbred v. Roberts, [190(^ 2 Q. B. 497, C. A., per Bomer, L.J. See Mas^oi^of 
also title Gaming and Wagering, Vol. XV., p. 271. the applicant. 

(0 See Walter v. Nicholson (1838), G Dowl. 517 ; Wriykt v. Freeman (1879), 

48 L. J. (q. b.) 276; Ingham v. Wodher (1887), as reported in 31 Sol. Jo. 271 ; 
and compare Attenborough v. St. Katharine's Dock Co. (1878), 3 0. F. D. 450, 0. A. 

()k) Randall v. Lithgow (1884), 12 Q. B. D. 525. See, however, J^ichter v. 

LcuOon (1878), 48 L. J. (Q. B.) 184, where an issue was ordered in special circum- 
stances, and Ndson v. Barter (1661), 10 Jur. (n. s.) 832. As the dotertnination 
of questions before order aroolute where the garnishee disputes liability or * 

there are adverse claims, asp title Execution, Vol. XIV., pp. 98, 99. 


(l) Crawford v. Fisher 1 Hare, 436, 441. 

(m) Furr v. Ward (1837), 2 M. & W. 814; Cochrane v. UBrien (1845), 2 
Jo. & Xiat. 380, 388. 


(n) See p. 583, ante. 

lo) See Vidor Sohne v. British and African Steam Navigation Co„ Ztd.f 
[1888] W. N. 84 ; Sablidch v. Russell (1866). L. B. 2 Bq. 441 ; Qreatarex v. BhackU, 
[18951 2 Q. B. 249 (where two auctioneers clained commission in respect of 
me sale of the same house, and it was held that interpleader would not lie as 
the claims were not for the same thing). See p. 586, ^foet. 



686 


Interpleader. 


seot. 1. for a flpocific article or fund, since he has to satisfy the court that 

Cases In he is willing to pay or transfer it into court or to dispose of it as 

which Belief the court may direct (p). Where he has parted with the posses- 
may be sion he may be domed relief even though he undertakes to pay 

over the value to the party found to be entitled (q). So also if, 

after receiving notice of adverse claims to goods, he sells them, and 
disposes of a portion of the proceeds in accordance with the direc- 
tions of one of the parties, he may disentitle himself to relief (a). 

(vii.) Action mv3t be Pending or Expected. 

Litigation 1162. To entitle a stakeholder to relief it is essential that he is, or 
must be either ©xpects to be, sued by two or more parties (h). It is not necessary 
threatenea. actually sued (c), but there must be some real founda- 

tion for the expectation. A mere anticipation, without any intima- 
tion having been received, is not enough (d). Where, there- 
fore, the applicant knows that the rival claims are about to be 
settled l)y litigation between the claimants he cannot get relief 
by interpleader (c). So also where the allegation that an action 
is threatened is known to be groundless, interpleader proceedings, 
if commenced, may be dismissed with coo^s (./). 

(viii ) Necessity oj Beal and Adverse Claims. 

The claims 1163. To entitle a stakeholder to relief it is essential that the claims 
must be leai made Upon him should be at least two in number and should be 
and adverse, adverse (f;). The conflict between the claimants must be a real 
one, so tliat whore the api>licant is not under any obligation to one 
of the claimants (/i), or where he can, witliout incurring any 
liability, pay the^ subject-matter of the claim to one of the 
claimants (i), he is not entitled to relief. A mere pretext of a 
conflicting claim is not sufficient, and the court must be satisfied 
that there is a question to be tried (k). The claims must be adverse 
in the sense of being claims to the whole or part of the same money 
or goods or thing. They may arise out of the same transaction 
and still be so different as to prevent relief being granted [L). 

— — — 

( p) See p. 594, poet. 

(q) Barrett v. Anderson (1816), 1 Mcr. 405 ; Meicx y. Bell (1863), 6 Sim. 176. 

(a) Poland v. C<mII (1873), 7 I. B 0. Ij. 108. 

(b) B. S. 0.. Ord. 67, r. 1 (a). 

(c) Ibid.; Morgan t. Marsack (1816), 2 Mer. 107. 

id) Harrison v. Payne (1836), 2 Hodg. 107 ; and Sharpe v. Redman (1837), 
Will. WoU. & Day. 376 (where, it was held that something more must appear 
on the affidavit in support of the application than that some third party was 
expects to sue where no intimation of such an intention had been given, and 
it was not a necesdory consequence of the facta that he should sue). 

(e) Btrdock v. Hammond (1864), 6 De G. M. & G. 320, 0. A. 

(/) Cook V. Bosslyn {Earl) (1861), 3 Gifl. 175. # 

, ig) E. S. 0., Ord. 67, r. 1 (a). 

?A) East India Go. v. Edwards (1811), 18 Ves. 376 ; Wright v. Ward (1827), 
4 Buss. 215 ; Qlynn v. Locke (1842), 3 Dr. & War. 11. 

(•) Myers v. United Guarantee and Life Assi^ance Co., United Guarantee 
and Life Assurance Co. v. Cleland (1855), 7 De G. M. & G. 112, 0. A., 
Turnee, L.J., at p. 127 ; see Cook v. Bosslyn {Bari) (1861), 3 Giff. 175 ; Desbwaugh 
y. Harris (1866), 5 De G. M. & G. 439, 455 (mortgagor and mortamtee). 

(A) Cochrans v. O’Brwn (1846), 2 Jo. & Lat. 380, 389. 

(?) Qreatorex v. Shackle, [1896] 2 Q. B. 249. 
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(ix.) Exampln of Rditf. 

1164. Belief baa been given to* the obligor of a bond yvhen sued 
by executors of a will, when a claim was also made by trustees for 
a legatee under the will (vi) ; to executors of a debtor when the whole 
debt due was claimed by one party, another claiming a part of it, 
and a third claiming in respect of a lien Jor costs (n) ; to a tenant 
for life where conflicting claims were made as to a charge on his 
interest (o) ; to acceptors of a bill of exchange sued by the holder 
after notice from a third party not to pay on the ground of 
fraud (p); where actions have been brought against an acceptor 
by two persons claiming to be lawful owners of a bill(?), or 
where the proceeds of sale of a ship in the form of a bill of 
exchange in the hands of a third party wore claimed adversely by 
two claimants (?•) ; to warehousemen or wharfingers sued by the 
holder of a warrant for delivery of goods, after notice by the con- 
signor not to deliver on the ground of fraud or other grounds (s) ; 
to a debtor, sued by the assignee of debt after notice of adverse 
claim from the trustee in barihriiptcy of the assignor (<); to brokers* 
where goods or Die proceeds of their sale were claimed adversely (a) ; 
to a purchaser of goods, sued by assignees of the seller, a factor for 
sale, who became bankrupt subsequently to the sale, and a claim was 
made by the consignor of the goods to the factor {b ) ; to bankers 
alter receipt of notice by a person alleging himself to be the 
husband of a depositor, not to repay the money to her, and of notice 
by the depositor that she disputed the ruarriago and had instituted 
criminal proceedings (c), and where the deposit was made by a 
married woman representing herself to be a widow, and claims were 
made by her husband and a transferee (d) ; to insurance companies 
where the policy moneys were claimed* by two or more claimants (e); 


(m) Wright v. Ffarof (1827), *1 ilubs. 21u. 

(n) Jbnrs V. Thomas (18')4), 2 Sin. & G. 18G. 

(o) Vyvyan v. Vyviiu't (1801), 30 JJoav. 0.7. 

(p) Gerhard v. Montague tt Co. (1889), 38 W. II. 76. 

(?) liegan v. Serh (KMO), 9 Dowl. 103. * 

(»•) Qibba V. Oihha (1858), 0 W. 11. 415, 

(«) Atienhorough v. St. Katharine' a Duik Co. (1878), 3 0. P. D. 460, 0. A. See 
also Maaon v. Hamilton (1831), 0 Sini. 10; Crawahaij v. ThornUm (1837), 2 My. 
& Or. 1 ; Ex farte Mersey Docks and Harbour Board, [1899] 1 Q. U. 510, 0. A. ; 
Da Boihschtld Frhe& v. Morrison, KeJccinch <6 Co., La Bnngue de Paris et dea 
Pays Baa v. Same, La Bangue de Prame v Same (1870), 24 Q. 13. D. 750, 0. A. 

(i) Be Hilton, Ex parte March (1892), 67 L. T. 691. 

(o) Suart V. Welsh (1839), 4 Aly. & Or. 306; see UraVc v. Douglas {1828), 4 
My. & Cr. 320, u. 

'^) Johnson y. Shiiua (1842), 4 Man. & G. 916. 

5] Crellin v. Leyland (1842), 6 Jur. 733. 
i) Ooatello v. Martin \l8%l), 16 W. E. 648. 

(fl) Fenn v. Edm&nda (1846), 5 Ilare, 314 ; Prudential Assurance Co. y. Thomas 
(1867), 3 Oh. App. 74; Be Haycode’s Policy (1876), 1 Oh. D. 611, 616. In 
Deaborough y. Harris (1856), 6 De G. M. & G. 439, ifc was held that a bill of inter- 
pleader would not lie by an Ansuronce company against the assignee for value 
of a policy taken out by the assignor on the life of another whom on tile death 
of the assured the moneys were daimed, and agaiust the official assignees of tiie 
assignor who had since become bankrupt, becauae the assignor had no title 
and tbe title of the assignees in bankruptcy was^ sabordinate to that of the 
assignee for value, tt has been held that a bill of interpleader in equity by the 
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Sect. 1. 
CaseB in 
which ReUef 
maybe 
Oiven. 

Belief under 
the Inter- 
pleader Act. 


Laudiord’a 
right to rent 
owing by 
execution 
debtor. 


to stockbrokers, transferees for sale, of shares claimed by a 
person other than the transferor (/). 

Stjb-Seot. S.—S?ierijfi Interpleader, 

(L) In Oeneral, 

1165. No substantial relief was afforded to sheriffs (g) bj way of 
interpleader until after the passing of the Interpleader Act (h). 
Even then the common law courts were not disposed to encourage 
applications by sheriffs, and at first were disinclined to allow them 
costs, as they were considered to be sufficiently assisted by the 
indemnity afforded to them (i). They were warned, too, that appli- 
cations under the Interpleader Act (h) would not be considered as 
a matter of course, but that it was their duty to make careful inquiry 
into the matter, and that it was only when there were conflicting 
claims which they could not decide for themselves that they were to 
seek the assistance of the courts (k). In considering the earlier 
oases decided under the Interpleader Act (h) this leaning must be 
borne in mind, since, in some respects, the present practice is almost 
the very reverse to that originally pre\^ailing. But on the other 
hand, there are circumstances under which the court may still 
refuse to exercise its discretionary power in the sheriff’s favour. 

(ii.) Claim hy Landlord, 

1166. A sheriff who, in levying process, is met with a claim by 
the landlord for rent, cannot interplead unless the landlord is first 
paid (1) ; nor does interpleader lie under any conditions to deter- 
mine the rights of the execution creditor and the landlord claiming 
rent, since the landlord does ;not claim any goods, chattels, or their 
proceeds, as being his own property {m). Interpleader may, however, 
lie where fraud or collusion between the landlord and the execution 
debtor is alleged (71). ^here the goods seized do not belong to the 


captain of a ship would not lie where suits had been instituted in the Court of 
Admiralty on the ground, inter alta, that the proceedings were not against tho 
captain, but against Iho ship. 

(/) Jlobinson v. Jenkiue (1890), 24 Q. B. D. 275, 0. A.; see Sablicick v. 

Huasell (1866), L. B. 2 Eq. 441 ; out see contra. Lowe v. (1818), 3 Madd. 

277. 

(g) As to sheriffs generally, see title Sueriitb aed Baixjffs. 

(A) Stat. (1831) 1 & 2 'Will. 4, c. 68. 

(t) Ora'k V. Sheldon (1835), 3 Bowl. 640. 

(k) Biahop y. Hinxman (1833), 2 Dowl. 166, 167. 

(0 Landlord and Tenant Act, 1709 (8 Anno, 0 . 18), s. 1 ; Clarke v. Lord 
(1833), 2 Dowl. 55, 227 ; Haythom v. Bueh (1834), 2 Dowl. 641 ; see Laweon v. 
Carter^ n894] W. N. 6 ; Cropper v. IFarner (1883), Cab. & El. 162. As to the 
landlord’s ri^t to payment of rent befoi-e removal tif tho goods, see Ewjhea v. 
Smallwood (1890), 25 Q. B. D, 306, per Lord Colemdoe, O.J., at p. 308; and 
titles Distkess, Vol. XI., pp. 174 rf eeq,; Execution, Vol. XIV., pp. 63 
el eeq. ; LANDLORD AND TENANT. As to the effect of outstanding rent upon the 
shenff’s right to levy, see title Execution, yol.*Xiy., pp. 61,63. As to the 
landlord’s ri^t when bankruptcy supervenes, see titlra Bankruftct and 
Insolvency, vol. II., pp. 201, 292; Distress, VoL XI., p. 176. 

(m) Bateman v. Fameworti* (1860), 20 L. J. (ex.) 866. 

(n) Toohe v. Fiidey (1821), Bowe, 426 ; see Nixon v. W\lh» (1869), 4 D. 
Sxa, (n. s.) 242. 
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tenant, but are the property of a claimant, and the sheriff pays over a Bm. i. 

part of the proceeds of the sale the landlord \rho claims his rent. Cases in 
instead of paying the whole of the proceeds into court under the order wl^b BeUef 
for sale, he may have to pay it again to the claimant on the lajiter 
establishing his claim upon the trial of the issue, as payment to the 
landlord of the execution debtor is no answer to the claimant (o). 

(iii.) Claim by Mortg^ee. 

1167 . Under the Interpleader Act it was held that the sheriff was Hortgi^ in 
not entitled to interplead where ho had seized growing crops on PoasesBion. 
land in the possession of a mortgagee, since the mortgagee's claim 

was paramount to that of the execution creditor, and there were 
therefore no conflicting claims (p). But this does not apply to a 
mortgage of chattels by way of a bill of sale (q). 

(iv.) Partnership Property. 

1168 . Interpleader proceedings do not lie where the property in Tartncrship 
dispute is partnership property and the claim involves the taking of 
accounts (r). 

(▼.) Wtthdrawal by Sheriff. 

1169 . Where the execution creditor gives notice to the sheriff or sheriff may 
his officer that ho admits the claim of the claimant, the sheriff may 
thereupon withdraw from possession of the goods claimed, and cr«fitor°" 
may apply for an order protecting him from any action in respect admita tho 
of the seizure and possession (s). Where, however, without any 

such admission by the execution creditor, the sheriff on meeting 
with a claim either withdraws without seizure (t)» or seizes and then 
withdraws simply (a), or delivers over all or part of the goods (fc) 
or pays over the proceeds to one *of tho parties (c), he may be 
refused relief, nor will an offer to bring the amount into court 
necessarily entitle him to the relief (d). 


(o) Whits V. Bmstead (1833), 13 0. B. 304. 

(p) Bishop V. llinxman (1833), 2 Bowl. 166, 167 (whei-e the sheriff had to 
pay the costs, as it was heM he had no grounds for coming to the court for 
relief) ; see also Murdock v. Taylor (1840), 8 Scott, 604 (whoro a defendant 
was sued for rent and was given notice by a mortgagee not to pay the rent 
to the plaintiff : on the mortgagee declining to appear, the court ordered 
each pai’ty to pay his own costs of the application for relief). 

la) See title Bills ov Sale, Yol. III., p. 62 ; and p. 604, post. 

(r) Holmes v. Mentxs (1835), 4 Dowl. 300; Aiim.. [1873] W. N. 204; see 
Dxbh V. Brooke <k Sons, [1894] 2 Q. B. 338 ; and title Pabtnebshif. 

(«) B. S. G., Ord. 67, r. 16a. It was formerly held that where a sheriff had 
seized goods which were clmmed by a third party, and the execution creditor 
admitted the claim and withdrew his execution, the sheriff was nol. entitled 
to apply for relief for the mere purpose of protecting himself from an aothm, 
sinoe, having withdrawn from possession, the whole matter was at an end 
(Moore v. llawkine (1894/, 43 W. B. 233, following Kirk v. Almovd (1832), 
2 L. J. (EX.) 13; Sodeau v. NAorw (1896), 74 L. T. 240, 0. A.). 
fO HoUon V. Ountrip (1837), 6 Bowl. 130. 

(o) Crump V. Day (1847b 4 0. B. 760. 

(b) Sraine v. Hunt (183^, 2 Bowl. 391 (delivery to claimant). 

M Seott y. Bewis (1833), 4 Bowl. 259 (payment to execution creditor) ; Anderson 
V. Calloway (1832), 1 Bowl. 636 (payment to claimant) ; see Cropper y. Warner 
(1883), Gab. & El. 132. * 

(d) Inland T. BasheU (1836), 5 Bowl. 147. 
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8bot. 1. 
Cases in 
which Belief 
maybe 


given. 


Relief may 
be refused 
where shcrilT 
in fault. 


Uiidcr-shcnft 
must not be 
a claimant 
or acting 
for one. 


ClalmH must 
be real and 
adverse. 


(vi.) D\fficuHy ariavig from Sharij^’a own Act. 

1170. Where the difficulty arises from the sheriiTs own wrong- 
doing the court in ay refuse him relief (e). Thus, where he has 
seized goods which he knew were not the goods of the execution 
debtor (/), or which were in the custody of a receiver appointed by 
ilie court (g), relief will not be given, though it would be otherwise 
where the sheriff has made an honest mistake {li). Where the 
sheriff is guilty of negligence in not having a deputy for the receipt 
of writs, he is only entitled to relief upon the terms of remaining 
liable to the execution creditor for any loss he may sustain by such 
negligence (i). 


(viL) Under-Sheriff acting for Claimant. 

1171. An uiider-Bheriff who is a solicitor cannot act as such on 
behalf of a claimant as against an execution creditor, but the fact 
that he has directed a claim to be made on behalf of a claimant for 
whom he had pieviously acted as solicitor is not sufficient, in the 
absence of collusion, or dishonest conduct, or anything to prejudice 
the execution creditor, to prevent relief being given (/c). Where, how- 
ever, the under-sheriff postpones execution of the process entrusted to 
him, in order that other creditors for whom he has formerly acted 
as solicitor may take bankruptcy proceedings, or gives information 
to other creditors for whom he has acted, which may have the 
effect of defeating or delaying the execution creditor’s rights, the 
sheriff may still be disentitled to relief {1). Where the iinder- 
sheritf is himself the execution creditor or his partner, he is not 
entitled to interplead (m). 

(viii.) Neceaeity of Ileal and Adveree CUiima. 

1172. It is necessary that the claim made by the third party be 
a real one(n}. Mere alarm that a claim will be made is not 
sufficient (o), nor is mere notice that bankruptcy proceedings have 
been commenced (lO- But a sheriff may be entitled to relief 
although the claim is obviously bad, unless the execution creditor 
will indemnify him (g) ; so, also, if the claim by the claimant be not 


(f) Seo the dictum of Kindersley, V.-O., in Tvfion v. Harding (1859), 6 Jur. 
(n. s.) 116, and Winter t. Bartholomew (1850), 11 Exch. 704, jjcr Alderson, B., 
atp. 708. 

(f) Tufton V. Harding^ aujjra; Lewie v. Joiies (1836), 2 M. & W. 203. 

\g) Bueaellv. Eaat Anglian Rail. Co. (1850), 3 Mac. & G-. 104. 

{k) Smith V. Critchfield (1885), 14 Q. B. D. 873, C. A., per Brett, M.B., at 
p. 878 ; Winter v. Baa tholomeWt aupra; see Dalton v. Fumeaa (1666), 35 Beay. 
461; and p. 603, po«L 

(?) BreuMenhury r. ititwie (1834), 3 Dowl. 180. 

[k) Holt V. Froat (1858), 3 U. & 821. Formerly aTstrioter practice prevailed 

(ibid., per PoixOGK, C.B., nt p. 824). 

(/) ^ddin V. Long (1837), 3 Dowl. 139 ; Cox v. Balne (1845), 14 L. J. (q. b.) 
95 ; and see further, pp. 592, 593, poat. 

(m) Oatler v. Bower (1835), 4 Dowl. 606. 

(n^ Compare p. 586, ante. 

(o) Isaac y. Spilabury (1833), 2 Dowl. 211. 

Ip) Bently y. Hook (1834), 2 Dowl. 339. 

(j) Allen y. Evana (1833), 3 L. J. (ez.) 53. 
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adverse in the sense that he claims the money or goods as belonging Sbot, i. 

to him(r). Questions of priority of time between diHerent execu- Gases in 

tion creditors are not such claims as would entitle a sheriff to which Relief 
interplead («), but where there is in addition to the question of 

priority a claim against both execution creditors, relief may be *- 

given (a). 

(iz.) Actual Seizure not necessary. 


1173. Belief may be given when the money, goods, or chattels are Relief may 
“ taken or intended to be taken ” (h) in execution under any 
process (c). 

The fact that the goods, money, or chattels are in the possession actually 
of the execution debtor’s trustees under a deed does not prevent seized, 
a sheriff from applying for relief (<0- 


(x.) Svhjcct-maiter of Interpleader. 


1174.^ The sheriff may apply for relief by way of interpleader where sherifl may 
a claim is made to any money, goods, or chattels, taken or intended interplead 
to be taken in execution, under any process, or to the proceeds or 
value of any such goods or chattels (e). claimant. 

Where the claimant pays out the sheriff under protest, the money 
so received by the sheriff is “ the proceeds of goods taken in execu- 
tion,” and may well be within the words “money taken in 
execution ” (/). 

(r) Smith V. Saunders (1877), 37 L. T. 359 (\»hcr 0 an execution 'was issued by 
the defendant in nn oiiginal action for costs, andafterwaidsthe slieriff was sued 
by him for the fruits of the execution and for the return to the writ, while the 
plaintiff in the original action claimed the money in the sheriff ’s hands to satisfy, 
quantum suffiaatt a judi'uient debt he l}>id against the defendant. Hold, 
that the plaintiff was siinply the creditor of defendant for a different amount in 
a different matter, and that the interpleader would not lie). So far as the 
decision depended upon the difference in the amounts this case is no longer law 
(see p. 583, ante). 

(rt) Salmon v. James (1832), 1 Dowl. 309 (where during the time the sheriff was 
aheady in possession for one execution creditor ho received o! her writs and 
notice that the first o^ecution creditor was not entitled to all the goods ) ; Day 
V. Waldotk, Lauirenee v. Same (1833), 1 I)owl. 523 (wboio the question was 
as to. which of two writs the sheriff ought to have first seized under); sno 
Boniyerv. Pritchard (1822), 11 Price 103: Blennerhassdt v. Scanlan (1820), 2 
Mol. 539. 

(a^ Slouman v. Back (1832), 3 B. & Ad. 103. 

(5; The words quoted are those of E. S. 0., Ord. 67, r. 1 (b), and are 
taken from the Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 68) (see note (/), 
p. 581, ante), under which it was hold that where the sheriff went with the 
intention ox levying, and was met by a claim, he might, ^ in many oases, be 
justiffed in coming to the court for relief boforo he put himself in peril by an 
actual seizure, which might subject him not only to an action for the value 
of the goods, but also to damages for taking them (Day r. Carr (1852), 

7 Ez(^. 883, per Pollock, C.B., at p. 886). In Lea v. Bossi (1866), 11 Exch. 

18, the court considered that where me facts showed an intention to seize, the 
court might exercise its power, but that, as a rule, its exorcise would be limited 
to oases in which gi'eat injustice would be done if the sheriff were not allowed 
to interplead before actual seizure. 

(c) E. 8. 0., Ord. 67. r. 1 (b). 

((/) Allen r. Oihhon (1838), 2 Dowl. 292. 

(«) E.S.O.,Ord.57,r. 1(b). * 

(/) Smith ▼. Crutchfield (1886), 14 Q. B. D. 873, 0. A 
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Sect. 1, 
Gases In 
which Belief 
maybe 
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Sheriff may 
withdraw 
and need not 
intci plead. 


tn general. 


Absence of 
peiBonal 
intereat 
except for 
charges or 
costs. 


(zi.) Sheriff not compiled to Interpltad, 

1175. A sheriff is not obliged «to interplead where an adverse 
claim made to the goods seized is disputed by the execution 
creditor. Thus where the sheriff seized goods, and, upon a third 
person claiming them under a bill of sale, withdrew from possession, 
although, had the goods been sold, they would have realised more 
than sufficient to pay ihevslaimant, it was held that the sheriff was 
entitled to withdraw, and was not compelled to interplead, and that 
the statute which gave a power of sale to the court, had not 
made any difference in the sheriff’s duties in this respect {h)» 

Sbot. 2. — Conditions of Belief. 

Sud-Seot. 1 . — No Interett. 

1176. Certain conditions precedent have been attached to the 
granting of relief to an applicant, whether stakeholder or sheriff. 

The applicant must satisfy the court that he has no personal 
intereat in the matter in dispute other than for charges or costs (i), 
that he is in a real position of impartiality between the claimants (/£)• 
and that he is in a position and willing to dispose of the subject- 
matter of the dispute as the court may dire i. 

1177. The former condition was at one time successfully pleaded 
against an applicant who was liable as the maker of a promissory 
note, on the ground that it was a matter of interest to him to know 
to whom he was to pay over the money (0. So, also, it was said 
that where the applicant had entered into a contract with one of the 
claimants, or claimed in respect of a lien, ho was interested in the 
subject-matter of the suit (?«). At a later period, however, relief 
was allowed, although the applicant had a lien for freight and 
storage, or warehouse charges or commission, on the subject- 
matter in dispute (n), or was agent to or bailiff of one of the 
claimants (o). 

To bar an applicant at the present day he must have in some way 


(0) Commou Law Procedure Act, 1860 (23 & 24 Yict. o. 126), s. 12 (repealed 
and replaced now by R. S. C., Ord. 67, r. 12). 

(A) Scarlett v. Haimn (1883), 12 Q. B. D. 213, 0. A.; eee London and 
Bristol Mercantile Banking Qo. y. Phillipe (1907), 2 let December, where it 

was held that the sheiifE was'not bound by the expression of his iutoution to 
interplead. 

(0 B. S. Ord. 67, r. 2 (a); Mitchell y. Haym (1824), 2 Sim. & St. 63 ; Moore 
y. ueher (4836), 7 Siin. 383. 

{k) B. S. 0., Ord. 67, r. 2. As to the filing of an affidavit by the defendant 
in answer to that of the plaintiff, see Manhy y. Rohineon (1869), 20 L. T. 386, 
0. A. 

(1) Newton y. Moody (1839), 7 Dowl. 682. * 

im) BaAer y. Bank of Auetralia (1867), 1 0 B. (N. s.) 616 ; Braddidc y. Sm»7A 
(1832), 9 Bing. 64 ; Crawshay y. Thornton (1837), 2 My. A Or. 1 ; and see p. 683, 
ante. ^ 

In) Cotter y. Bank of England (1834), 2 Dowl. 72fif^ Harwood y. BAhim (183^, 
I L. J. (ex.) 180 ; AtUnhorough y. 8t. Katharine's Dock Co. (1878), 3 0. P. D. 
460, 0. A. ; Seat v. Hayee (18^), 1 H. 4 0. 718, oven-uling Mitchell y. Haynes 
supra; see Fa<4v. Farehrothef {IS19), 4 Madd. 239. 

(o) See p. 683, anfa 
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identified himself with one of the claimants in the sense that it Saot. s. 
jfetXoB a di (Terence to him which party succeeds, although he will Conditloiis 
not be refused relief merely because he has a natural affinity for one of ReH^f. 
side rather than the other. Where the applicant has taken 
an indemnity from one of the claimants (p), or where he Ifas 
enbred into an agreement with one of them, the effect of which is 
that he will have to pay over less if that party succeeds (q), he has 
by his interested conduct precluded himself from obtaining relief 
by way of interpleader. The objection that the applicant has 
taken an indemnity from a claimant cannot, however, be raised by 
that claimant (r). 

It is a matter of common practice for the costs and charges of 
an applicant, whether sheriff or stakeholder, to* be payable out of and 
be made a first charge upon the subject-matter of the dispute (s). 

Sub-Seot. 2.— iVb CuUuiion. 

1178. The second condition is that the applicant does not collude Meaning of 
with any of the claimants (f)- It is difficult to draw a clear line “ collusion.” 
between interest and collusion. The terms are frequently used 
together, and the definition of collusion, now accepted and followed,* 
is one which necessarily implies some identification of the interests 
of the applicant and a claimant. “ Collusion ” as Used in the rule 
does not necessarily imply anything morally wrong. It means 
playing the same game as one of the parties (o). Therefore, where 
the applicant has bound himself with one of the parties to do 
whatever he properly can to defeat the claim of the other, he is 
colluding with that party {h). The trial between the two claimants 
is thus no longer a contest between two claimants, whom the appli- 
cant leaves to fight out their disputes, but it is a contest in which 
one of those combatants has the weight, interest, and influence of 
the applicant himself (c). 

Where the applicant has placed himself in the position of 
being sued at the request, and with a view to the interest, of one of 
the claimants, he is colluding with him within the meaning of the 
rule, though not in any offensive sense of the word (rf). 

ij)) 'I'ucJidr V. Morrii (1832), 1 Dowl. 639; compare Olad^toney. White (1836), 

1 Hodg. 386 ; Thompson v. Wriyht (1884), 13 0. B. 3\ 632 ; the dictum of 
Williams, J., at p. 634, t5td., as to the rule relutiug to collusion is not nour 
good. There are old cases in \vhich it was held that tho sheiiff was entitled 
to interplead notwithstanding that ho had asked for or had refused an indemnity 
{Levy V. Champneys (1834), 2 Dowl. 4ul; see also Crossly v. Ebers (1835), 

1 Har. & W. 216; Harrison v. Forster (1836), 4 Dowl. 558; EUiston v. 

Berryman (1850), 16 Q. B. 205; Quinton v. Butt (1800), 6 Ir. Jup. (n, s.) 130). 

{q) Muridta v. Smith American etc. Co.^ Ltd. (1893), 62 {i. J. (q. b.) 396, 397,-' 

398. 

(r) Thompson v. Wright, supra ; see also cases cited in notes (A), (Z), p. fi90, 
ofife. 

(s) See Attenborough v. St. Katharine^e Dock Co. (1878), 3 0. P, D. 460, 

C. A., per Bhbtt, L.J., at p. 466 ; and see p. 621, poet. 

(t\ B. S. 0., Ord. 67, r. 2 (b). 

(а) Murietta v. South American etc. Co., Ltd., supra, per Wills, J., at p. ilBl, 
and »<r Ohahles, J., at p. 398. 

(б) Ibid. 

(c) Ibid., per Cuaeles, J., at p. 398. 

fd) Belcher ▼. John Smith (1832), 9 Bing. 82. Soe also Ndeon v. Barter (1664). ^ 
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Sect. 2. 

Conditiona 
of Belief. 

Applicant 
luuBt be 
willing and 
able to bung 
Bubject- 
maftur into 
couit. 

Rule in 
equity. 


Whole 

amount must 
be brought in. 


Practice iu 

Bhcnff’a 

Interpleader. 


SlieriiS need 
not make an 
affidayit. 


Sud-Seot. 3. — WiUingneu and AUlity to diBpoM of Subject-matter oa 

Court directi. 

• 

1179. The third condition in the granting of relief is that 
(li^ a 2 )plicant is willing and able to pay or transfer the snbjeet- 
maiter of the dispute into court, or to dispose thereof as the court 
or a judge may direct (e). 

It was always a condition in the granting of relief in equity that 
the plaintill to a bill of interpleader should bring the subject- 
matter of the dispute into court. It was not necessary to offer in 
the bill to pay it in, but before any step was taken in the cause 
the subject-matter had to be brought into court (/), unless the 
court ordered otherwise (^). 

AVhere the subject-matter of the dispute is a chose in action, 
its disposition as the court directs is equivalent to payment in 
the case of money, or transfer in the case of goods or chattels, 
to which that process is applicable {h). 

1180. It is generally necessary that a stakeholder applicant 
should be able to bring the whole amount into court, and it is no 
excuse that the applicant, before the adverse claim was made, paid 
a part of the sum claimed to the other claimant (i). 

1181. A sheriff is UHually ordered to sell the goods seized and 
pay the proceeds into court unless the claimant pays their value 
into court oi gives security for that amount. But whore the 
proceedings are transferred to the county court (/c), the sheriff is 
often directed to romain in possession of the goods subject to any 
order made in the county court after the transfer. A sheriff is 
never directed to bring the goods into court. 

Sub-Sect. 4. — Evidence as to Fulfilment of Conditions. 

1182. As a rule an affidavit is sufficient evidence, but other 
evidence may be required (Z). 

Though the rule requiring evidence seems to apply in terms to 
a sheriff (7 r)i it is not neces^sary for him, as a general rule, to 


10 Jut. 8.) 882 (where the court thought that there might be facts which, 
though it could not inquire into them, would have shown that the applicant 
had not dofendod an action properly, and might have established such a case 
of collusion as to disentitle him to relief). As to collusion by the sheiiff with 
claimant where the under-shexiff defeats or delays process in the iutorost of other 
parties, see p. 690, ante. 

(c) R. S.'O., Ord. 67, r 2 (o). ' The affidavit in support of the application in 
the case bf a stakeholder applicant should state the specific sum or goods in his 

hands which are the^subject of the adverse claims {Butler v. (1834), 3 L. J. 

(0. P.) 62). 

(/) See Mevx v. Bell (1833), 6 Sim. 176. • 

(y) Bmell v. Sonnei (1826), 3 Buss. 666 (where the court ordered the money 
brought in by the plaintiff to the bill to be paid to a person who had authority 
from the defendants to receive it). 

(A) Robinson V. Jenkins (1890), 24 Q. B, D. 276, CU A., per Fry, L.J., atp. 279. 

\i) Allen v. Oilby (1834), 3 Dowb 143. 

(fc) 8ee p. 607, post. 

U) B. S. 0., Ord. 67. r. 2. 
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support hia application by an affidavit denying any interest or s*®- ®* 
collusion, and where he does file guch an affidavit the costs thereof Conditions 
may be disallowed (7t). His proper coarse is to wait to see if, of Belief, 
owing to exceptional circumstances, the court requires such an 
affidavit (o). 


1183. In applications for relief by persons other than sheriffs, Affidavit must 
the affidavit should, as a rule, be made by the applicant himself (p ) : 
an affidavit by his solicitor may be held insufficient (q). bya^Ucant 

An applicant resident abroad was, however, allowed to file a bill himself, 
in equity upon an affidavit by his solicitor, subject to the right of 
the defendants to demur on the ground of insufficiency (r) ; and • 


where several applicants were resident in different parts of the 
country, a bill was allowed to be filed upon affidavit oftlie solicitor, 
but only upon the understanding that the applicants themselves 


would make affidavits as soon as possible (a). 


1184. Where the applicant is an officer of a company, authorised Rule where 
by Act of Parliament to sue in his own name, the officer must state applicant 
not only that he himself has no interest and does not collude, but ® 
also that, to the best of his knowledge and belief, the company has^ 
no interest and is not in collusion with the claimants (5). Where 
the applicant was a railway company, an affidavit made by its 
solicitor who had had the conduct of the transactions which led to 


the litigation was held sufficient though, strictly speaking, it 
ought perhaps to have been made by the secretary of the company (c). 
Where the applicants were a firm, an affidavit by two out of the 
four partners was allowed (d). 


Sect. 3. — The Claim. 


Sub-Sect. 1. — Who ma^ he ClatmanU. 

(i.) In Oeneral. 

1185. Any person maybe a claimant who is in a position to instances of 
maintain an action (e). Thus, there are instances of claims by claimants, 
infants (/), married women (q), cestuis que trustent, though the 


(n) Stocleer v. Hegyerfy 67 L. T. 27. 

(o) Ibid. Under the Interpleader Act (stat. fl831) 1 & 2 'Will. 4, c. 68) (see 
note (1), p. 581, ante) it waa held that an affidavit by the sheiifC was unneceshary, 
as the Act in terms liniitod its necessity to other applicants for relief {Donnujer 
V Ilinxmcin (1833), 2 Dowl. 424 ; Dobbins r. Qreen (1834), 2.Dowl. 509 ; Done/ 
V. Woodhall (1835), 4 Dowl. 351). 

(p) Powell V. LocTt (1835), 3 Ad. & El. 315 (affidavit by claimant himself 
necessary). 

(o) TFood V. Lyne (1850), 4 De G. & Sm. 16 ; see, however, Webster v.,Dehficld 
(1849), 7 0. B. 187, 198, 200; Flues v. Oapel (1880), 68 L. y. Jo. 354 (affidavits 
of applicant's solicitors admitted). 

r) Larabrie v. Brown (1857), 1 De G. & J. 204. 

'ol Nelson v. Barter (186^), 2 Hem. & M. 334. 

*5) Bignold v. Audland ^iO), 11 Sim. 23. 

e) Great Southern and Western Bail. Oo. v. Carry (1867), 1 I. B. Eq. 225. 

flfi QUmer v. Beynolds (1867), 16 L. T. 84. 

s) See generally title AoiSON, Yol. 1., pp. 17 et seq. 

(/) (bridge v. Collins (1839), 7 Dowl. 60S; and see title Infants iND 
Ohildben, pp. 133 et eeg., ante. 

(g) Bird y. (h-abb, SAmgler v. Jlolt (1861), 7 J«r. (v. B.) 866; and see title 
Husband and Wifb, Vol. XVL, p. 458. 
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129TERPLEADER. 


• Sect. 3. 

The Claim. 


Whether 
interpleader 
lies if Crown 
a claimant. 


llesideiice out 
of jurisdiction 
no bar to 
relief. 


trustees wore not joined (h), administrators, executors, or trustees of 
a settlement (i), a person claimipg a lien on the subject-matter in 
dispute (A;), an agent who had leased goods to the execution 
debtor (Z), a liquidator of a foreign company (in), the representatives 
in bankruptcy of the debtor (n), a trustee under a deed of assign- 
ment for the benefit of creditors (o), debenture-tiolders, where the 
property seized was the property of the company (p), a receiver 
appointed by the court (g), and an equitable mortgagee (r). 

The execution debtor may be a claimant where he claims as 
executor or trustee for some other person, and not in his 'own 
right («). 


(ii.) Crown. 

1186. Where a claim was made on behalf of the Crown, adverse 
to that of another claimant, the stakeholder was in equity 
entitled to file a bill of interpleader making the Crown one of the 
defendants to the bill, since the Crown necessitated the proceedings 
by contesting the applicant’s right to pay the other claimants (t). 
In an earlier case the common law courts refused relief where the 
Crown was claimant, on the ground, it seems, that the Crown could 
not be a party under the Interpleader Act(u), as an order for 
costs might have to be made, and such an order is never made 
against the Crown (v). Costs are, however, now frequently given 
against the Crown, and this objection would probably not be suffi- 
cient at the present day to bar an applicant from obtaining relief 
in a proper case (a). 


(iii.) Parties out of the Jurisdiction. 

1187. In the cases in which the court has jurisdiction to order 
service of a writ out of the jurisdiction (f>) it may order service of 


{h) Fichroeder v. Uanroit (1873), 28 L. T. 704. 

(/) Bradley v. James (1876), 10 I. R. 0. L. 441! ; Fenwiik v. haycock (1811), 
2 Q. B. 108 ; Burhe ▼. (Isdl), 3 Ir. Jiir. 148 ; efnd see title Exsou'!. ins 

AND Administratoks, Vol, XIV., p. 330. 

(A) Ford V. Baynton (1832), 1 Dowl. 337 ; Itogers v. Kennay (1846), 9 Q. B. 
692 ; Jones v. Turnbull (1837), 2 M & W, 601. 

(Z) Green v. Stevet}e (1837), 2 H. & N. 146. 

(to) Levasseur v. Mason and Barry, [1891] 2 Q. B. 73, 0. A. 

(n) Jones ▼. Turnbull, supra; Briley v. James, supra; Bird ▼. Mathews 
(1882), 46. L. T. 612, 0. A. ; Dibhr. Brooks Sms, [1894] 2 Q. B. 338. 

(o) Ad/iitf V. Bands (1887), 67 L. T. 370. 

r f>) Bavey db Co. t. WilliaTnson db Sons, [1898] 2 Q. B. 194. 

■ Purkiss V. noUand (1887), 31 Sol. Jo. 702, 0. A. 

Usher V. Martin (1889), M a B. D. 272. 

Fenwick v. haycock, supra. • 

(<j Reid V, Steam (1860), 6 Jup. (N. 8.), 267. 

\u) Stat. (1831) 1 & 2 Wm. 4, o. 68. 

(v) Candy and Dean v. Maugham (1843), 1 Dow. & L. 746 ; aud see titles 
Action, Vol. L, p. 17 ; Constitutional Law, Vdl. VI., p. 412. 

(а) For a contrary opinion, see Robertson, Civil Proceedings by and against 
(ho Crown, p. 610. 

(б) See Rs AktieholagH RehirUfoTS and La SociiU Anonyms ds§ PapeUries ds 

VAa, [1910] 2 E. B. 727. « 



Pabt II.— Interpleader in the High Court. 


697 


any summons, including an interpleader summons or notice, on any Ssor. s. 
party or person residing out of t^e jurisdiction (c). The Claim. 

(iv.) Several Olaimants. ^ 

1188. The fact that there are several claimants is no bar to Relief may 
relief being granted, the principle being that an applicant ought [fouffh^therc 
to be relieved from the vexation attending the bringing of various are several 
suits against him (d) ; nor is it an objection that all the claimants claimants, 
do not claim precisely the same amount (c). Moreover, the court 
has power, in a proper case, to substitute one claimant for 
another (/), or to add a claimant ( 5 ^). • 


Suk-Sect. 2. — BequiremenU as to the Claim. 

(L) Necessity of WrUing. 

1189. AVhere a claim is made to or in respect of any goods or now claim 
chattels taken in execution under the process of tho court, it must '““st be 
be in writing (/i). The wording of the rule is somewhat indefinite, 
as no provision is made where the claim is to money or to the 
proceeds or value of the goods or chattels seized. It is submitted 
that in these cases also the claim should be in writing. 

No similar provision has been made where the applicant is a 
stakeholder. 


(ii.) Particulare. 

1190. The nature and particulars of every claim must be stated Nature and 
with such a degree of precision and certainty as to enable the i^rticniars 
execution creditor or opposing claimant to determine whether or not be 
he will persist in his claim, and to enable the court to form an opinion giTcn. 
as to what order it ought to make (i)- If interpleader proceedings 
are commenced the claimant must be prepared with an affidavit in 


(c) II. S. U., Oril. 11., r. 8 a (August, 1909). See also Attenborough v. Bt. 
Katharine's Dock C’o,^1878), 3 C. P. 1). 454, C. A. ; Steveuson v. Anderson 

(1814), 2" Ves. & B. 407, 411 ; East and West India Dock Co. v. Litl/edale (18KS), 
7 Ilare, 67 ; Van der Kan Deilizsman v. Ashworth dc (7o., [1884] W. N. 58 ; 
Credits Geriindcuee v. Van Weede (188-1), 12 Q. B. D. 171 ; City of Dublin Steam 
Packet Co. v. Cooper, [1809] 2 I. 11. 381 ; I I envy fb Co. v. Engtey (1907), July, 
0. A., not reported. Besldeuce out of the jurisdiction was formerly a bar to 
relief, as there was no power to serve an oiiginatinp summons out of the 
jurisdiction {Patorni v. Campbell (1843), 1 Dow, & L. 397). As to whou service 
out of the jurisdiction may be ordered, see title pRACi’ici! and Procedure. 

(cO Angell v. Hadden (1808), 15 Ves. 244 ; Farebrother y. Seale (1819), 3 
De Q. & iSm. 637 (where it was hold that where the will cot up a case for delay 
as between two of the defendants, but also set lip tho claim of a third, which 
was pai amount to the clmms of the two others, it could not bo domurred to). 

(e) lloggart v. Ontts (1841), Cr. & Ph. 197 ; CVzrr v. Edwards (1839), 8 Dowl. 
29 ; and see p. 683, ante. 

( f) Ihhotson y. Chandler (1841), 9 Dowl. 260 (assignees in bankruptoy sub- 
stituted for provisional assknoe) ; Lydal y. Biddle (1836), 6 Dowl. 244. 

(0) Bird y, Mathews (1^2), 46 L. T. 612, 0. A. (trustee in bankruptcy); 
Ktrk y. Clark (1835), 4 Dowl. 363 ; Walker v. Ker (1843), 12 L. J. (EX.) 204. 

(A) H. 8. 0., Ord. 67. r. 16. 

(1) PoweM V. Lock {mb), 3 Ad. & El. 315; WeUUr v. DelofiM (1849), 7 

0. B. 187, 198, 200. » 
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tihCT. 3. supporl showing the nature of and giving particulars of his claim (j), 
The Claim, and he may be bound by the ^particulars given therein (k). 

A claimant cannot call upon the sheriff to deliver particulars of 
thq goods seized in order to enable him to prepare his claim (Z). 

No affidavit is required from the execution creditor as to the 
nature and particulars of his claim 0»). 


VVhcie 
sluiiuant 
desires to 
wiUidrfcw 
3laini. 


AppJic.ilui 
tor relief. 


Piacticc. 


In Loudoi 


* (iii.) WiVidrawal. 

1191. A claimant who wishes to withdraw his claim must 
do so by notice in writing to the sheriff or his officer (?/). If he 
withdraws after the issue of the interpleader summons, but before its 
return, the court may make such orders as to costs, fees, charges 
and expenses as appear just and reasonable (o). If he withdraws 
before the issue of the summons, he is apparently not liable for any 
costs (p). 

Sect. 4. — The Application, 

Sub-Sect. 1. — Mode of Apjdijing. 

1192. A stakeholder applies for relief by taking out an originating 
summons (q), unless he has already been sued, in which case he 
may issue an ordinary summons (r) in the action. If he bo a debtor 
with notice of the assignment of the debt and with notice that the 
assignment is disputed or of any opposing or conflicting claim, he 
may apply by originating summons (s). 

The originating summons is returnable before a master (0, and 
a formal appearance need not be entered (n). 

In London an originating summons in the Chancery Division is 
issued at the Writ Department of the Central Office, and in the 
King’s Bench Division at the l^ummons and Order Department of 
that office. When the application is by an ordinary summons 
taken out by a defendant in an action in the Chancery Division, the 
summons is issued in the chambers of the judge to whom the 


(./•) E. S. 0., Old. 67, r. 6; Powell v. Loik (1836), .3 Ad. & El. 315. Tiio 
affidavit bliould be intituled in the original fiction where th|) applicant is a defen- 
daut or slierill {Parienie v. Pennell (1844), 7 Scott (n. ii.), 834; Levi v. Lo ,le 
(1843), 7 Jur. 726). 

(/i) Hockey V. Kvane (1887), 18 Q. B. D. 300, 0. A. (whoie the affidavit filed in 
support of a claim under a bill o* sale alleged thnt there was duo io the 
claimant a specilic sum and inteiost at the rate specified in the bill. Hold, that 
the claimant could not, after a sale had been ordered, recover from the sheriff 
a further sum for costs arid charges, oven though it was recoverable, as agakist 
the mortgagor, under the bill). ' 

I f) Bouly V. Krvvk (1891), 65 L. T. 377. 

7?i) Angus v. WootCm (1838), 3 M. & W. 310. 

n) R. 8. C., Ord. 67, r. 17. 

o) Hid. 

p) See E. S. C., Oi-d. 57, r. 16. * 

Fee, 10s. See also title Pkactice and Pkocedurb. 

(rj Fee, 3s. 

(s) Judicature Act, 1873 (36 & 37 Viot. c. 66), Sj 26 (6) ; see p. 684^ ante. 
In such a case the court has no power to stay the action, as the application 
is not an application in the action (Beading v. London School Board (1886), 
16 a B. D. 68(B. 

(0 See title CoUKTS, Vol. DC,, pp. 66, 67. 

(tt) E. S. C., Old. 54, r. 4E. 
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action is assigned, and, if in an action in the King’s Bench Division, 
in the Sammons and Order Department of the Central Office. 

If the applicant be a defendant to an action proceeding in a dis- 
trict registry (u), the summons must be issued there, returnable 
before the district registrar, but, except in Manchester and Liver- 
pool, an interpleader originating summons cannot be issued out of 
a district registry, and a stakeholder who has not been sued is 
therefore compelled to apply for relief in*London {w). 

A sheriff applies for relief by taking out an ordinary summons 
in the action in whicli the process has been issued, in tlie chambers 
of the judge of the Chancery Division to whom the action has been 
assigned, or in the Summons and Order Department of the 
Central Office, or in the district registry, as the case may be. 

Sub-Seot. 2. — Tiyne. 

1193. A stabeholdor who has actually been sued may make his 
application immediately after service of the writ (a). Whether he has 
been sued or not, he must make it with dijc diligence, after know- 
ledge of the adverse claims, and at the peril of brdng refused relief 
altogether, or of being mulcted in costs if there has been undile 
delay. In ordinary cases it is too late to apply after judgment in 
the action, even though judgment is signed in default (i>); but 
where the effect of an action at law was merely to ascertain the 
quantvm of demand, the defendant could still obtain relief by bill in 
equity upon the amount ascertained by the action being claimed 
by other parties than the plaintiff at law (c). 

Where the applicant, knowing of the adverse claims, allowed 
himself to he sued by one of the parties, and advised the 
joinder in the action of the other claimant, instead of resorting to 
interpleader proceedings, it was held that he had forfeited the usual 
privilege allowed to an applicant in interpleader of getting his costs, 
and that he must pay the costs of the successful claimant (^2). 

1194. A sheriff or his officer, upon receipt of a claim, must forth- 
with (e) give notice thereof (/) to the execution creditor, who within 


(w) See title CouiiTS, Vol. IX., pp. 69, 70. 

(a;) See Yearly Pmctice of the Supremo Court, 1911, p. 853. 

(а) Under the Xnteri>leader Act (stat. (1831) 1 2 Will. 4, o. 68) (see noto (1), 

p. 581, ante) it was to be made after the declaration but before the plea. Where 
the defendant twice obtained time to {dead it was held that the application was 
not too late (Barnes v. Bunk of Bugland (1833), 1 Will. Woll. & II, 50). 

(б) Cornish y. Tanner (1827), 1 Y. & J. 333 ; Larabrie v. Brow% (1857), I 

De 6. & J. 204, 0. A. , 

c) Hamilton v. Narla (1852), 5 iJe G. & Sra. 638. 

d) Grichnore v. Freedon (1870), 40 L. J. (CH.) 137. 

(e) This means at the earliest time wliicb is reasonably possible in the 
circumstances. 

(/) The notice should be given to the execution creditor, not to his solicitor, 
since the latter has no authority under an ordinary retainer (as to which see 
title SOLIOITOBS} to engage in interpleader proceedings without further instruc- 
tions from his client [James v. Jlu'Jenm (1887), 20 Q. B. D. 164 ; compare De la Vole 
[Lady) v. Dick (1885), 29 Oh. I). 351, C. A. ; Austin y. Matmamara Co. (1895), 
40 Sol. Jo. 71, 0. A., as to retainer extending tb an appeal; and see Callow v. 
Young (1886), 55 L. T. 543). The notice must specify the goods claimed, unless 
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four days of its receipt must give notice {g) to the sheriff or his officer 
that he admits or disputes the cla(m. If within that time no such 
notice is given to the sheriff by the eKecution creditor disputing the 
clajm, and the claimant has not withdrawn, the sheriff may apply 
for relief {h). He, therefore, may not interplead till after receipt 
of notice by the execution creditor disputing the claim or until 
after the expiration of fcvir days from the receipt by the execution 
creditor of the sheriff’s notice (t). But after that time he must 
apply as soon as possible, as any delay causes additional expense, 
which may inflict great hardships upon the parties (fe). 

There is no fixed rule as to the time for making the application, 
except that the sheriff must apply promptly and within such 
time as in the circumstances of the case the court thinks 
reasonable (Q. 


Sub-Sect. 8 . — Snrvict of Summons. 

U95. The summons must be served upon the execution creditor 
and the claimants two clear days before its return day. If the applica- 
tion is made by an originating summons, there being no action 
pending, personal service is necessary If the application is by 
a summons in the action, so far as the plaii tiff or execution creditor 
is concerned, service may be effected upon the party’s solicitor if 
he has one (n), or if not, then by leaving a copy at the address for 
service with a person resident at or belonging to such place, or by 
posting it in a prepaid registered envelope addressed to the person 


all tlioee seized are claimed, and calls upon the execution creditor to admit or 
dispute the claimant’s title thereto within four days after rocoipt of such notice, 
and reminds the execution creator that if he admits the claim, and gives the 
notice of such admission within sych time, he is liable only for fees and 
expenses incurred prior to its leceipt by the sheriff (R. S. C., Appendix B, No. 
28). The giving of the notice is a condition precedent to the sheriff’s applica- 
tion {Dalton V. Furness (1866), 86 Beav. 461). 

{a\ For form, see R. S. 0., Appendix B, No. 29. 

(/i) R. S. 0., Ord. 57, rr. 16, 17. As to notice admitting the claim, see 
p. 689, ante. 

(i) Isaac V. Sptlsbury (183^, 2 Dcfrl. 211. , 

(/c) Cook V. Allen (1833), 2 Dowl. 11 ; Tufton v. Harding (1869), 6 Jur. (n. b.) 
116. 


(1) He need not wait till proceedings are taken against him (Green v. Brown 
(1836), 3 Dowl. 337). Under the Interpleader Act (stat. (1831) 1 & 2 Will. 4, 
c 68^ (see note (1), p. 681, anU^ there were many decisions laying down the time 
within which a sheriff miut make his application at the peril of being refused 
relief altogether (Cook v.’AWen, supra; Devereux v. John (1833), 1 Dowl. 648 
(possession kept for several mon^s. Held too late to apply for relief) ; MuUon 
V. Touim (1847), 4 C. B. 371 (five weeks interval too long)), or having to pay 
costs it ^Ity of lathes (Beale v. Overtm (1837), 5 DowL 599 (application 
two months after claim made)). Sever^ of the decisions fixed the early part of 
the term following that in which the claim was made as the maximum of allow- 
ance to the sheriff (Beale v. Overtm, supra). In Bidgwag v. Fisher (1836), 3 Dowl. 
667. where the oloim was made on the 23rd January, it was held that the 
application ought to have been made in the Hilary term, and relief was refused. 
An interval of three weeks has been hold too long IJ'ufUm v. Harding^ supra), 
and an interval of eleven days held early enough (Skif)per v. Lane (1834), 
2 Dowl. 784). Under speoial ciroumstanoes a late application was sometimes 
allowed (Dixon y. Ensdl (1834), 2 Dowl. 621). 

(to R. S. 0., Ord. 64, rr. 4b, 5, F (3). 

(ft) E. S. 0.. Ord. 67, r. 7. 
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to be served at the address for seryiee (o). The other olaimant, not 
having been a party to the prior proceedings, will not have given 
any address for service, and it wduld seem, therefore, that personal 
service is necessary unless waived (p). 

Where a <>laimant has not appeared, and personal service has hot 
been effected, an application for an order in favour of the execution 
creditor has been postponed to enable personal service to be 
effected (q). On the other hand, where the execution creditor has 
not appeared, an affidavit of service on his solicitor has been held 
sufficient (r). 

Sect. 6. — The Order. 

Sub-Seot. 1 . — In Qmeral. 

1196. Upon the return of the summons, if the parties appear, 
there are various courses open to the master (s). In deciding 
what he will do he is guided by the value of the subject-matter 
in dispute, and by the nature of the claims as set out in the 
affidavits. He may either dispose of the matter summarily (t), or 
direct an issue to be drawn up and tried {u\ or order that a special 
case be stated for the opinion of the court (a), or order that th^ 
proceedings be removed to a county court (l>), or, where the applicant 
is a defendant, direct that the action proceed but that the claimant 
bo made a defendant in lieu of or in addition to the defendant (c). 
Where an order has been made upon an erroneous impression as 
to the facts, but has not been drawn up, the drawing up may be 
stayed and the matter reheard before making a final order {d). 

Sub-Sect. 2. — Nm-Ajipenrance of Parties. 

1197. Where a claimant who has been served (e) with an inter- 
pleader summons fails to appear, ^n order may be made declar- 
ing him and all persons claiming under him for ever barred from 
relief against the applicant and persons claiming under him, but 
such an order does not affect the rights of the claimants as between 
themselves (/). 

(o) E. 8. 0., Ord. 67, r. 2, 

p) Ibid. * * 

I 'j) Lambert v. Townsend (1832), 1 L. J. (EX.) 113. 

I rj Phillis V. Spry (1832), 1 L. J. (ex.) 115. 

I This includes a district registrar where the ppcecdiues are properly being 
carried on in a district registry. The words used in tho rule are " ffic court or 
a judge.*' By E. S. 0., Ord. 54, r. 12, a master has the same jurisdiction with 
regard to interpleader matters as a judge at chambers. ‘(Court " means a 

I 'u^o or judges in open court, and “ a judge ” means a judge sitting at chambers 

Rg B. (an alleged Lunatic)^ [1892] 1 Oh. 459, 463, 0. A.) ; see Bakfir y. Oakes 

1877), 2 Q. B. D. 171, 0. A. ; Walmsley y. dfanefy (1884), 13 Q. B. D. 807. 

(<) E. S. 0., Ord. 57, rr. 8, 9. 

(u) Ibid., r. 7 ; see p. 607, post. 

fo) B. S. 0., Ord. 67, r.« ; see p. 616, post. 

\b) See p. 607, post. 

(c) E. 8. 0., Ord. 67, r. 7 ; see p. 616, post. 

(d) Be Roberts, Evans y, Thomas, [1887] W.K. 231. See title JuooMXNTS 
AND OBDEBS. ♦ 

(e) Service must bo proved by affidavit before an order will be made (,Phiilips 
y. Spry, suwa). As to service generally, see title Pbagtioe and Pbocedube. 

(/) R. 8. 0., Ord. 57, r. 10. This power existed before the Interpleader Act 
(stat (1831) 1 & 2 Will. 4, o. 58) (see note (0> p. <^81, amis). In Hodges v. Smith 
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1198. This rule applies whether the applicant is a stakeholder 
or sherliT, but it only applies to a claimant, and not to the 
execution creditor, in a sheriff’s ‘interpleader. 

Under the Interpleader Act (g) there was no power to bar the 
clu^m of the execution creditor upon his non-appearance, but the 
court could order the sheriff to withdraw, and restrain the execution 
creditor from bringing an action against him (h). 

If neither the execution creditor nor the claimant appear, the 
proper order is that the sheriff shall sell so much of the goods as will 
pay hi.si poundage, expenses, and costs, and abandon the execution, 
and that actions against him by either party shall be restrained (i). 

1199. In an interpleader by a defendant to an action, where the 
plaintiff in the action does not appear, the action may be stayed, 
and the plaintiff ordered to pay the costs. If the claimant does 
not appear, his claim against the applicant may be barred, and 
he ihay he ordered to pty the costs (J). If neither plaintiff nor 
claimant appear, the action may be stayed, and the court may 
make what order sooras just with regard to the subject-matter, out 
of which the applicant will be allowed his costs. 

Sub-Seot. 3. -Stay of Proo^dings. 

1200. Where the applicant is a defendant to an action already 
commenced, and the court (A;) decides to grant the application in one 
of the ways already mentioned, it will, as a rule, order that further 
proceedings in the action against the defendant be etayed pending 
the determination of the subject-matter of the dispute (0- Butin 
order that this may be done the applicant must apply by summons 
taken out in the action. If he applies under the Judicature Act, 
1878 (wi), the court cannot stay the action, as the application is 
made in a separixte proceeding and not in the action itself (w). 



cases uuaer luo nvu ^dm*u. 0» 

p. 581, ante), see i'W v. Ihlly (1833), 5 B. & Ad. 885 ; Lucas v. London Dock Co. 
(1832), 4 B. & Ad. 378 ; Bovudler v. Smith (1832), 1 Dowl. 417. lu WilliaTM v. 
Jhchardson (1877), 36 L. T 605, whe 3 the claimants failed to appear and were 
barred, it was held that they could not sot up as a defence to the action the 
facta by which they claimed to be entitled to the goods upon which the sheriff 
had levied; see further title Estoppel, Vol. XIII., p. 358. 

(g) Stat (1831) 1 & 2 WiU. 4, o. 58 (see note {1), p. 681, anfo). 

(h) Damuicr v. Ilinxman (1833). 2 Dowl. 424 ; Doble v. Cummtna (1887J, 7 
Ad. & El. 680 ; but see Lewis v. Jones (1836), 2 M. & W. 203 (where the execution 
creditor was barred as against the claimant, and the court refused to r^ram an 
action by the claimant against the sheriff or execution creditor). The order 

f onerally made is simply “sheriff to withdraw, ito action” (see Malone v. 
toss, [1800] 2 1. R. 586, 0. A.) 
ft) Eveleiyh v. Salsbury (1836), 6 Dowl. 369. 

(/) Uansen v. Maddox (1883), 12 Q. B. D. 100. 

\k) As to tho meaning of “ court,” see note («), p* 601, ante. ^ . 

m As to the issue of an interpleader summons or order preventing the issue 
of a bankruptcy notice, see title Bankbuptoy and Insolvency, VoL n., p. 28. 
tm) 36 & 37 Viet. 0. 66, s. 28 (0); sm p. 684, tmfe. 

(«) Beadtng y. London School Board (1886), 16 Q. B. D. 686. 
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1201. Where a eheriff has iesaed an interpleader summons, an 
action commenced by the claimant, before the determination of 
the interpleader proceedings, for an injunction to restrain the sheriff 
from remaining in possession, is premature and irregular (o). 

• 

1202. Where the applicant is a sheriff, the court, in making an 
order either to bar the claimant or for the sheriff to withdraw, as 
a rule directs that no action shall be brought against the sheriff. 

The court has power to stay an action by the claimant against 
the sheriff, not only for damages caused by the seizure of the 
gocfds, but also for trespass, provided no substantial injury has been 
done to the person vhose premises have been wrongfully entered (p). 
The sheriff' will be protected only where he has made an honest 
mistake in executing the process of the court, and whore, but for 
such mistake, everything that he has done would have been 
justified by the writ {q). But where substantial grievance has been 
done to the person whose premises have been wrongfully entered, 
an action against the sheriff ought not to be barred (r), even 
though the seizure is bond JJda and there lins been no misconduct (s). 
A fortioiit where there has been misconduct tlio court will not 
protect the sheriff (t). 

1203. The court has power also to restrain an action against 
the execution creditor (w). But where an action has been 
commenced before an order has been made upon the interpleader 
summons, and the solicitor for the execution creditor has given an 
undertaking to appear, end an order is subsequently made for 
the elieritr to withdraw and no action to be hi ought, the court 
cannot set aside the writ and undertaking, but can only stay the 
proceedings (v). 

“ No action” means, as a rule, no’action against the sheriff (ze). 

An execution creditor cannot be sued for a mistake on the part 
of the shorifi' where he has not done anything to authorise the act 
of the sheriff, and his becoming a party to an issue is not such 
a ratification of the sheriff’s act as to make him liable as the 
sheriffs principal (a). ^ 
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(o) Hilliard v. Hanson (1882), 21 Oh. D. 69, C. A.; cciinpare Ayhvin v. F.ram 
(1882), 62 L. J, (OH.) 105. 

Ip) Wmt&r V. Barthvlomew (1866), 11 Excli. 704, not following ffollirr v. Lavrie 
(1846), 3 0. B. 334; Smith v. Criichjield (1885). 14 Q. B. L). 873, C. A. 

(f/) Winter v. Barthchmev^, supra, per Aldeiison, B., at p. 708; Smith y. 
Critchjfidd, supra, per Bv-ETT, M.B., at p. 878; see Salherg v. Morris (1887), 
4 T. li. K 47 ; and title Execution, Vol. XIV., pp. 28, 29. 

(r) ])e Coppett v. Barnett (1001), 17 T. Ij. B. 273, C. A., •distinguishing Smith 
7 . (Jritchfidd, supra. 

(s) London, Chatham and Dover Bail. Co. v. Cable (1899), *80 L. T. 119. 

(<) Winter V. Bartholomew, supra. 

! u) Carpenter v. Pearce (1868), 27 L. J. (ex.) 143. 
v) Ho^ V. Ind, Coope & Co. (1877), 36 L. T. 467. 
w) Ibid. 

o) Woollen y. Wright (ft62), 1 H. & 0. 664, Ex. Oh., following Wilson y. 
Timman (1843), 6 Man. & G. 230; Whitmore y. Greene (1844), 13 M. & W. 104. 
See also Smith y. Real (1882), 9 Q. B. D. 340. 0. A. ; GlissoU v. Craiehley, 
[1910] 2 K. B. 244, 0. A. ; and title Executioh, Vol. XIV., p. 20. 
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1204. Where the execution creditor abandoDs the seizure, and 
the court (b) has refused an order to bar an action against the 
sheriiT, the sheriff may still showf if he can, that the goods really 
belonged to the execution debtor (c). 

Sub-Sect. 4.—8aie. 

1205. In a sheriff’s iijterpleader the court has power to order 
a sale of the whole or a part of the goods seized by the sheriff, and 
payment into court of the proceeds, after deducting the sheriff’s 
costs and expenses. This is generally done where the claimant 
fails to pay their value into court or to give security (tf). 

1206. Where goods or chattels have been seized in execution by 
a sheriff or other officer charged with the execution of process, and 
any claimant alleges that he is entitled, under a bill of sale or 
otherwise, io the goods or chattels by way of security fora debt, the 
court or a judge may order the sale of the whole or a part thereof, 
and devote the application of the proceeds of the sale in such 
manner and upon such terms as may be just (e). 

1207. The power of the court to order a sale is not, however, 
confined to this rule. Its power is diecretionary, and may be 
exercised whenever it appears just and reasonable (/). It may 
exercise the power when the claimant claims under an absolute 
bill of sale (p), or it may refrain from doing so and order the 
appointment of a receiver and manager where a sale might do great 
injury (//). 

It has been said that under the rule three cases arise in 
practice (i). 


(b) As to meaning of court,” see note («), p. 601, anfe. 

Baynton v. Harvey (1 835), 3 Dowl. 344. 

\d) Where, however, it would appear unjust to order a sale, or security be 
not given, the court may vary the usual practice ; see Victor v. Cropper 
n886), 3 T. L. E, 110, 0. A. To some extent this power existed under the 
Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 68) (see note (f), p. 681, ante) 
(see Abbott v. Richarde (1846), 15 ]^. & W. 194, 197 ; Paquin, Ltd, v. Robinson 
(1901), 85 L. T. 5, C. A.), but under that Act it was hehl that the court couid 
not excrciso its power where a claimant alleged that he was entitled to the 
goods by way of security under a bill of sale, and if a claimant established a title 
to goods of however great value, by way of security for however small a sum, 
the execution ci-editor was, defeated abs<^utely, as the court had no power to 
provide for realisation of the security and disposal of the surplus, or for payment 
of the debt and discharge of the security by the execution creditor. To remedy 
this the CoAimon Law Procedure Act, 1860 (23 & 24 Vict. c. 126), s. 13, was 
framed, which put ad end to a convenient and much used scheme for defeat- 
ing creditors (Stem v. Tegntr, [1898] 1 Q. B. 37, C. A., per Lindley, M.E., 
quoting from Day on the Common Law Procedure Acts, 4t;h ed., p. 361). This 
provision is embodied in the Eules of the Supreme Court, 1883, Ord. 57, r. 12. 
(e) E. S. C., Old. 57, r. 12 ; and see title Execution, Vol. XIV,, pp. 52 et aeq, 
\f) E S. C., Ord. 57, r. 15 ; Baqum, Ltd. v. Robinson, aupra. 

(J) Ibid. 

(A) Hwoell ▼. Dawaon (1884), 13 Q. B. D. 67 ^here the court ordered the 
appointment of a receiver and manager at the expense of the claimant, hut 
ordered that if the claimant succeeded on the issue, such expense should be 
paid by the execution croditorl. 

(i) tittrn V. Tegner, aupra, pir LindlET, M.E., at p. 41, 
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where the security is ample and the bill o! sale holder 
asserts his rights so as to defeat the execution creditor. In such 
case a sale will, as a rule, be ordered (k). 

Secondly, where the security is clearly insufficient. If in such 
case a sale were ordered, there be would no surplus, and the proper 
course is, therefore, to direct the sheriff to withdraw (1). 

Thirdly, where it is doubtful whether the security is sufficient to 
pay off the execution creditor, the court might not to order a sale 
unless the execution creditor will guarantee the secured creditor 
aga^st loss (m). 

The power given by the rule to direct the application of the 
proceeds of the sale in such manner and upon such terms as 
may be just enables the court to limit the payment of interest to 
the bill of sale holder out of the proceeds up to the time of pay- 
ment only, and so to interfere with the contract for payment of 
interest for the whole time covered by the bill (n). 

1208. Where an order has been made under the above rule direct- 
ing the sheriff to sell, and a claim is made by the trustee in bank- 
ruptcy of the judgment debtor, the sheriff must comply with the 
requirements of the Bankruptcy Act3(o) where they apply, ancf 
hand over the goods if unsold, or their proceeds if sold, to the 
official receiver or trustee (p). If the official receiver asks for 
delivery of the goods the operation of the rule is probably sus- 
pended (q), but if he concurs in asking for a sale there is jurisdic- 
tion to make an order to that effect, but a sale ought not to be 
ordered without a guarantee from the execution creditor against 
loss arising from an insufficiency of the proceeds to meet what is 
due under the bill. If no guarantee is forthcoming the sheriff 
ought to be ordered to withdraw (a). 

1209. If no order is made directing the application of the 
proceeds of the sale in the sheriff’s hands, be is not bound to pay 
it over, but may retain the amount until he obtains an order to 
relieve him of his responsibility, and until then an action will not 


{k) Pearce y. Watkins (1861), 2 F. & F. 377. This is the case which the 
Oommon Law Procedure Act, 1860 (23 & 24 Viet. c. 120), b. 13 (now embodied 
in B. S. 0., Ord. 67, r. 12), was passed to meet; see note (d), p. 604, ante. The 
sheriff, however, cannot be compelled to interplead in such a case iScarleit v. 
Hanem (1883), 12 Q. B. D. 213, Cf. A.}. 

(/) Pearce y. Watkins, supra ; Stern y. Tegner, [1888] 1 Q. B. 37, 0. A. 

(m) Stern y. Tegner, supra (where ^e court o^ered the sheriff to withdraw, 
as the execution creditor refused to giyo a guarantee against loss). * 

(n) Forster y. Olowser, [1897] 2 Q. B. 362, 0. A. [Eisbt, L.J., dissenting 


and ho 


rs power was limited by thej 


> of the courts ox 


equity in suits for redemption) ; West y. Diprose, [1900] 1 Ch. 337, 340. 

(o) Bankruptcy Act, 188^ (46 A 47 Viet. o. 62), ss. 46, 46, as altered by the 
Bankruptcy Act, 1890 (63 & 64 Viet. o. 71), s. 11 ; and see title BANKaurroY 
AITD INSOLVENOT, Vol. 11., p. 274. 

(p) Heatheotev. Zivesley fl887), 19 Q. B. D. 286; Jle Harrison, Ex parte 

Essex [1893] 2 Q. !B. Ill ; and see title Execution, Vol. XIV., pp. 84, 

36 . 

(g) Stem r. Tegner, supra, per Lindley, L. J., at p. 41* 

(a) Stem T. Tegner, eiipra, * 
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lie by the successful party to the issue against the sheriff for money 
had and received to his use (b). 

1210. Neither the sheriff nor ^he execution creditor is liable to 
a claimant for damages sustained by him in consequence of a sale 
proi)erly conducted under an interpleader order (c). 

Sub-Sect. 6 . — Summary Decision. 

1211. Where the facts are in dispute and all the claimants consent, 
or one of the claimants requests him so to do, the master (d) may 
summarily dispose of the claims on such terms as may be just if 
that course seems desirable to him (e). In coming to this 
determination he must take into consideration the value of the 
subject-matter in dispute (/). Formerly a rule of practice obtained 
that where the value exceeded £50, the master would not summarily 
decide the matter without the consent of all parties {g). But such 
rule has not been made a rule of law, and there was always power 
to depart from it Qi). 

1212. Where the facts are admitted but a question of law arises, 
the master may decide the matter summarily (i), since every 
decision of the master or judge at chair.bers, where he does not 
direct a special case or an issue, is a summary decision (A*). The 
decision that ho will dispose of the matter summarily is itself a 
summary decision (A), Whore the only question is one of law, the 


(ft) Discount Banking Co. of England and Wales v. Lamharde, [1893] 2 Q. B. 
329, 0. A. 

(c) Abbott V. Richards (18 IG), 16 M. & W. 194 (sheriff); Wallxr y. Olding 
(1862), 1 n. & 0. 621 (execution creditor); Martin y. Tritton and Jameson 

Cab. & Bl, 226. In tliis case the order directing a sale was subsequently 
rescinded, and it was held that the sheriff was not liable, though the rescinding 
order did not, like the original order, contain a clause reatrainiug an action. 

(d) See note («), p. 601, arde. 

^e) B. S. 0., Ord. 67, r. 8. See also Discount Banking Co, of England and 
Wales V. Lamharde, supra, per Lord Esuek, M.R., at p. 331. Under the 
Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 68) (see note (/), p. 681, ante), 
in a sheriff’s interpleader the court had no power snininarily to diraor.^ of 
the matter without the consent of both tho creditor and the claimant (Carleutis 
V. rocock (1830), 6 Dowl. 381 ; IJarrwm .r. Wright (1845), 13 M. & W. 816), 
and it. was necessary that tho order should state that it was made by consent 
{Harrison v. Wright, supra). But where an order did not so state, it was held 
that, though bad under the Interpleader Act (stat. (1831^ 1 & 2 Will. 4, o. 68) 
(see note (/), p. 681, ante), it was binding and oonclusiye as an awa^, the 
parties having by their conduct agreed to submit the matter to tho decision of 
the court (thw.). 

(/) Ibid. 

(g) Topham y. QrSensiile Glazed Fire-brick Co. (1887), 37 Oh. D. 281, 295. 

{h) Victor V. Cropper (1886), 3 T.L. R. 110, 0. A. ; Harbottle v. Roberts, [1905] 
1 K B. 672, 0. A. ^ • 

(0 B. S. 0., Ord. 67, r. 0 ; Dodds v. Shepherd (1876), 1 Ex. D. 76 : Waterhouse 
y: Gilbert (1885), 15 Q. B. D. 669, 0. A. ; Lyony. Morris (1887), 19 Q. B. D. 189, 

(A) Re Tarn, n 893] 2 Oh. 280, 0. A. ; Van Lavn ds Co. v. Baring^ Brothers A 
iV., [1903] 2 BT. B. 277, 0. A. As to the power to direct a special case, see 
p. 616, post. 

(1) Bryant V. Reading (188QJ. 17 Q. B. D. m, 0. A. ; HarbotOi v. Roberts, 
supra. 
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power of the master is not limited by the necessity of one or both 
of the parties consenting to his deciding it summarily (771), as is the 
case where the facts are in dispute (71). 

1213. Where the master ( 0 ) on the hearing of the summons conies 
to the conclusion that he will decide the subject-matter of the 
dispute summarily, it is not usual for an order to be drawn up; but 
the summons with the order indorsed is taken to the department of 
the masters’ secretary for an appointment before the master to be 
indorsed (p). When the matter has been heard and determined, the 
ma^er indorses his decision upon the summons, and an order is 
then drawn up in the Summons and Order Department embodying 
both orders made, and the whole matter, i.e., the application for 
relief, as well as the dispute between the claimants, disposed of. 

SuD'Seot. 6. — Transfer to County Court. 

1214. Whore the amount or value of the matter in dispute docs 
not exceed £500, the court ( 5 ) or judge may order the transfer of 
interpleader proceedings to a county court (r). 

Where resort is had to this power tlio whole proceeding must ba 
transferred, not moioly an isbuo for trial («). 

Sub-Sect. 1.— Issue. 

(L) In General, 

1215. Where tho master ( 0 ) considers that the subject-niatlor of 
the dispute is not one for summary determination ho may direct an 
issue to be drawn up and tried with or without a jury. But he may, 
in a proper case, instead of directing an issue, refer the matter to an 
arbitrator or official referee (t). The order usually provides for tho 
disposal of the subject-matter of the dispute pending the trial of tho 
issue, which party is to be the plaintiff and which the defendant (it), 
the form of the issue, its preparation, the place and mode of trial ; 
and, where the applicant is a sheriff, the order deals also with his 
possession, sale or retention of the goods seizod, the giving of 
security by the claimant, and gonerg,lly directs that no action be 
brought against th% sheriff (v). 


(to) E. S. 0., Old. 57, r. 9. 

(n) Ibid., r. 8. 

(o) See note («), p. 601, ante. 

( p) A fee of 10«. for each hour taken by the master in deteminiug the matter 
must be paid in the masters’ secretary’s department. 

(9) As to tho meaning of “ court,” see note («), p. 601, ante. 

(r) Bee title County Courts, Vol. YIII., p. 443. In practice the order to 
remit is very frequently made. 

J *) Vizard v, G4H, Viza^-d v. Maule (1899), 95 L. T. Jo. '255. For form of 
er, see E. S. 0., Appendix 1C, No. 56a. 

(0 DraJee v. Brown (1836), 2 Ck. M. & B. 270; soe title Arbitration, Vol. L, 
pp. 437 et sea. 

(u) B. S. a, Ord. 67, r. 7, 

(v) For forms, see E. S. C., Appendix K, Foim 62. A form very similar 
to that in present use is given in Crump v. Day (1847), 4 0. B. 760, 761. A 
clerical misUdte appearing on tho face of the, issue does not invalidate it 
{Baunderwn v. Perrin (1870), 22 L. T. 419). 
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(ii.) Dmjmuo) of th« Bubfed-maUer pending Trial. 

1216. Where the applicant is a sheriff in possession, the claimant 
is generally ordered either to pay into court a sum of money eq[aal to 
the value of the goods, or to give security to the satisfaction of the 
master (it;) for the payment of that amount in accordance with the 
orders of the court, and also, if he desires the sheriff to withdraw 
or to prevent a sale {x\ tg pay to the sheriff the possession money 
from the date of the order until payment into court or security 
given. If the claimant cannot give security he may be allowed to 
pay possession money de die in diem until the trial of the issue.* 

Where the claimant is a receiver appointed by the court the usual 
order may be departed from, and the receiver be merely directed 
to hold the goods and keep them subject to the further order of 
the court (a). 

Where an issue has been directed between a claimant and the 
execution creditor, and the claimant has paid into court the value 
of the goods, and subsequently anotlior execution is levied at the 
instance of a different execution creditor, and the claimant makes 
another claim to the goods, and the shoriff again interpleads, the 
claimant must pay into court another sum to abide the event of the 
trial of the issue between him and the second execution creditor (&). 

(iii.) Security for Coste. 

1217. The decision as to which party shall be plaintiff and which 
defendant affects to some extent the further question as to whether 
security for costs shall be ordered to be given. In this connection 
the rules applicable to ordinary litigation apply, and ought to be 
followed (c). This is, however, subject to the limitation that in CM)n- 
sideriug whether security shall be ordered from either party to the 
issue, the nominal position of'the parties does not determine the 
matter, but the real position must be looked at(d). It must be 
determined which party to the issue is really and substantially the 
plaintiff. Therefore, the defendant to the issue may be ordered to 
give security, provided he is substantially the plaintiff (c), or, at 

V r 

w) Soe note fd), p. 601, ante. 

x) R. S. C., Appendix K, Form 64 ; see also p. 604, ante. 

o) Furkiss v. Holland (1887), 31 Fol. Jo. 702, 0. A. 

6) Kotchie v. Ooldm Sovereigns, Ltd., [18U8] 2 Q. B. 164, 0. A. 

c) Rhodea v. Dawson (1886), 16 Q. B. D. 648, 0. A., per Lindlet, L.J., at 
p. 65.S; Belmonte v. Aynard (1879), 4 0. P. D. 221, 352, 0. A. In Benazech v. 
Bessett (1845), 1 C. B. 313, the plaintiff in the action and issue was ordered to 
give security, as he a foreigner residing out of the jurisdiction; in Webster 
V. DdaJUld (1849), 7 G. B. 187, the claimant was ordered to nve security for a 
similar reason ; in Frost v. Hey wood (1843), 2 Dowl. (n. s.) 801, a bankrupt 
plaintiff was ordered to give secir^y, out in Bldgway v. Jones (1860), 20 L. J. 
(Q. B.) 97, insolvehcy was held U insufficient ro%)on in itself for ordering 
Bocunty; in DeUer v. Prickett (1850), 15 Q. B. ‘1081 (where the claimant was 
Bulistituted as defendant, security was ordered, as her solTCPcy was doubtful). 
Soe also title PBAdriGE and Paocedure. 

(d) Rhodea T,^'^J)awaon, supra/ Jornlinaon v. and Finance Corporation 

(1KS4), 14 Q. B.T). 639, 0. A. 

(r) WilUarns v. Grodno (1847), 3 G. B. 957 (whoro the defendant to the issue 
residing out of the junsdictioq was ordered to give security because he was the 
real plaintiff); Ttmlinaon v. Land and Finance Corporaiien, supra (where 
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leaslr, as much so as the nominal plaintiff {/), and the nominal 
plaintiff may escape the obligation on the ground that he is 
substantially the defendant, or, at least, as much so as the nominal 
defendant (g). 

The matter is one purely for the discretion of the court (/t). 
In a case where the security ordered was not given, and the 
claimant six months afterwards applied for judgment in his favour, 
an order was made for security to be given within a fortnight, 
otherwise the claimant to be at liberty to obtain his judgment (i). 

(iv.) Parties. 

1218. In the Bhoriilf'B interpleader the claimant is as a general rule 
made the plaintiff, and the burden of proof rests upon him where the 
goods seized were at the time of seizure in the possession of the 
judgment debtor, possession being pn'imd facie evidence of title (/c). 
If, however, the claimant was in possession at the time of the 
seizure, the burden of proof may be upon the execution creditor, 
thus reversing the ordinary rule, and the execution creditor may be 
made plaintiff {1). 

Where the applicant is a stakeholder, there is no such general 
rule as to which party shall be plaintiff and which defendant. 
The decision depends upon the circumstances of each case. Where 
an action has alioady been commenced against the applicant, the 
plaintiff in the action is frequently the plaintiff to the issue and 


dofeudauts (a limited company) were oidered to givo security on a similar 
giound). 

(/) See Tomhnson v. Land and finance Corporation (1884), 14 Q. B. D. 539, 
0. A. (wheie it was hold that both partioa might be said to bo plaintiffB and that 
security might he ordeied from either) ; and see also Rhodes v. Dawson (1886), 16 
Q. B. D. 648, 0. A., per Lindley, L J., at p. 55.'{ ; and Re La Compaynie Generate 
d'Eanx MinSrales et de Bains de Mer, [] 891] 3 Ch. 451, 458 (where it was held that 
mutual aeourity could he ordered where both parties weie out of the jurisdiction). 

(j^^ Belmonte v. Aynard (1879), 4 0. P. 1>. 221, 352, C. A. (plaintill out of 
the jurisdiction not ordered to give security, as suWaiitially ho was defendant) ; 
see also Rhodes v. Daw^, supra, per Lindljpy, L.J., at p. 553 : “ It may be 
that in some cases each party is as much a plaintiff as tho^ other ” (tbtd .) ; 
see Tondinson v. Land and finance Corporation, suma, where it was held that 
the execution creditor and claimant were leally both plaintiffs. 

(A) WorhmHster v. Healy (1876), 10 I. B. 0. L. 450 (whore the plaintiff to the 
issue applied that the defendant should give security as he resided out of the juris- 
diction, out the plaintiff also resided out of the jurisdiction, and the applica- 
tion was refused). Compare Re La Compagnie Qinirale d'Eavx Mini^es et 
de Bains de Mer, «tx;<ra, at p. 458 (where mutual security was ordered). In 
Ridyivay v. Jones (1860), 29 L. J. (q. B.) 97, the court ref used an application by a 
plaintiff to the issue for security either by the defendant to {he issue, who was 
uisolveut, or by the defendant to the oii^nnal action (applicant in the inter- 
pleader proceedings) on the grounds (1) th|^ insolvency was an insufficient 
reason in itself ; (2) that the defendant to the action ought not to be put in a 
worse position inerehr ^cause the claimant was insolvent 

S Melin y. (1869), 20 L. T. 366 ; Taseie v. Kennedy (1648), 5 Dow. 

, 587. In Kdly v. Broum (1836), 5 Dowl. 264, the court reused to add to 
an order for seouiity leave td^gn judgment if security were not given within 
the specified time. __ _ 

{k) TorJee v. 8mith (1861), 21 L. J. (Q. B.) 63; Bentiy y.mook (1834), 2 DowL 
839 : see lorther, p. 613, post. 

(I) Bee Gerhard v. Montagu <6 Co, (1889), 61 Xi. T. 664. 

ivu. 
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the other claimant defendant, but, where desirable, the positions 
may be reversed (m). ' 

■ 1219. If substantial injury has been done by the wrong party 
being directed to be plaintiff, or by bis being allowed to begin at the 
trial of the issue, a new trial may be granted {n). 

1220. There is power to add parties before and after the issue 
has been drawn up(o), and to substitute a now claimant as plaintiff 
to the issue where the party originally made plaintiff refuses 
to proceed with the trial (?>). 

1221. In a case where the claimant to the property and a 
purchaser from him were both made plaintiffs to the issue, after 
counsel for the claimant had been heard, counsel for the purchaser 
was refused permission to address the jury (q). 

1222. Where execution had been issued against shareholders in 
a banking company, upon a judgment against them obtained by 
another banking company, and the issue was whether the share- 
holders of the defendant company wore indebted to the plaintiff 
company in any and what sum, it was h jld that some of the share- 
holders who were made defendants to the issue could not object 
that some of tho parties to the record were members of both 
companies (’•). 


(▼.) Fmm. 

1223. Tho form of the issue is immaterial ( 5 ) and is merely directed 
to the purpose of informing the conscience of the court {f). ^ 

So where a claimant hail claimed all the goods seized, and the 
issue was as to whether all the goods were his as against the execu- 
tion creditor, and it transpired that the claimant was entitled to 
part of them only, the issue was not decided against the claimant, 
but it was determined whether the goods or part of them, and if so, 
what part, was tho property of the claimant (a). 

Whew goods have been Seized at the instf-nce of several hidg- 
ment creditors, all but one of whom have abandoned the execution 
upon a claim to all tho goods being made, the court may order a 
sale of enough of tho goods to satisfy the claim of that creditor 
who has not abandoned, arid an issue as to whether the goods 


i m) Jihodes v. Veiwson (1880), 16 Q. B. I). 518, 0. A. 
n) Edwardav. Matthews (1847), 16 L. J. (ex.) 291. 

0 ) Bird V. Mat^iewa (1882). 46 L. T. 512; C. A. 
p) Lydcd V. J^iddle (1866), 5 Dowl. 

0 Oaytvn v. Eapin (1859), 1 F. & F. 7^2. 

(r) liosanquet v. Woodford (1843), 5 Q. B. FtO. 

(«) See Carne v. Brice (1840), 7 M. & W 183, j5er%l&4.RKE, B., at p. 185 ; 
Oadaden v. Barrow (1854), 9 Exch. 514, per Aluehson, B., at p. 517; Edwards 
▼. English (1857), 7 B. & B. 564, per Lord Pamfbell, C.J., at p. 568; 
llichurda v. Jenktna (1886), 17 Q. B. D. 644, per Wills, J., at p. 547. 

{t) Carne v. Brice, supra; Plummer v. Price (1878), 39 L. T. 657, 0. A., per 
Buamwkll, L.J., at p. 668.* 

(o) Plummer v. Price, supra ^ oomyare Morewood v, WHka (1833), 6 0. & P. 
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seized and sold by the sheriff, or some part thereof, were the 
property of the claimant as against that creditor (b). 

1224. Where the parties cannot agree as to the statement of the 
issue, or where both parties do not consent (c), application may Tbe 
made to the master (d) to settle its terms. 

1225. In a sherifiTs interpleader, where the goods seized were in the 
judgment debtor’s possession at the time of the seizure, the form of 
the issue as a general rule is whether the goods or money or part 
thereof were the property of the claimant (plaintiff to the issue) as 
against the execution creditor (defendant to the issue) at the time 
of the execution of the process, not whether the goods or money are 
the property of the claimant or of the execution dcl)tor simply (c). 

Where the goods at the time of seizure were in the claimant’s 
possession, the form of the issue may be reversed (/). 

1226. The form of issue ueccssaril}' varies somewhat according to 
the particular circumstances. Where after the seizure a receiving 
order has been made against the execution debtor, and the trustee 
in bankruptcy is the claimant, the form may be '* whether the. 
money now in the hands of the sheriff is the property of the said 
claimant as against the execution creditor” (//). Bo also where an 
execution creditor had obtained the apjiointmont of a receiver in an 
action against a foreign company, and the money in the hands of 
the receiver was claimed by liqiiidatojs appointed by a foreign 
triliunal, an issue was directed us to whether the liquhlatois or the 

(b) Tehh Pinvell (1905), 93 li T. 438, C. A. 

jc) 11. S. C., Orel. 67, r. 8. 

((f) Soe noto («), p 001, aule. 

(fl) Belcher v- /’alien (18-18), 3 C. 15. 308; Gadsden v. Bartow (1864), 9 Exch 
614; Lott V. Melville (1811), 9 Dowl. 882; Moretofod v. Wtllcs (1833), 3 C. & P 
141; Green Hteiu ns (1857), 2 II. & N. 140; Schiu^der v. Hanrott {IS13), 28 
Ij. T. 704 ; Jitdinrds v. Jenkins (1SS3), 17 (i. 11. D. 614, Wills, J., at p. 617; 
(1887), 18 Q. IJ. 1). 451, 0. A., per Lord Ksiieii, M.Il at p. 466 ; Dtseount Dank- 
mg Vo. of England and Wales v. Lamburde, [1893] 2 Q. 13. 329, 0. A., per 
Bowen, L.J., at p. 332 ; eeo Hhmgler t. Ifnlt (1834), 7 II. & N. 35. Tins 
form of issuo was ]iTobably adopted for the expiess purpose of enabling any 
person lawfully entitle'^ to poseossion to susfuin his daiin (see Gtedt'v. Slecetw, 
bUj[>ra,per Pollock, O.B., and Schroeder v. Ilaurott, supra, per Bovill, C.J.). 

** The meaning must be that the question is to be asked with i elation to the 
moment before the sheriff seizes. . . . The issue is whether the goods are then 
the goods of the claimant as against ffie oxoQutioii creditor so as to prevent the 
execution creditor haying a right to require the sheriff to seize them ” {Richards 
V. Jenkins, supra). In Edwards v. Matthews (1847), 16 L. J. (kx.) 291, the form 
seems to have been whether the goods wore the property of the claimant (plaintiff) 
or the execution creditor (defendant). In Moreioood v. Wilkes, supra, the 
issue was merely whether the goods at the time of the seizure were the property 
of the claimant, and the jury wer6 directed that the question was whether all 
the goods seized were the propeller of the claimant, for if, not all were his, 
they must find a verdict far the deflndants. ‘ In Green v. Rogers (1845), 2 for. 

& Kir. 148, the proper issue w^Jiold to be whether the goods were the goods 
of the claimant ^LaQ^ff ), not whether they were the goods of the claimant or 
the execution ermitor, and that it was not in issue whether the goods were those 
of the execution debtor or mit. 

(/) Gerhard v. Mmiiagu Jt Co. (1889), 61 L. T. 664. 

Ig) Dibb v. Brooke di Sons, [1894] 2 Q. B. 338 ; see Parktr y. Booth (1831), 

1 Moo. & S. 1&6; Northcote v. Beauchamp (1831),* 1 Moo. & S. 158 (where the 
form of the issue seems to have been whether assignees in bankruptcy or the 
ezecutioi\, creditor were entitled to the moneys in the sheriff 's hands). 

' X 2 
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judgmeiit creditor was entitled to the money in the receiver's 
hands (h). 

1227. Where the application for relief is made in an action, the 
issue is intituled in the action, and " In the matter of an issue ordered 

to be tried between (the plaintiff to the issue) and (the 

defendant to the issue)." Where the proceedings do not arise out of 
an action, the issue is intituled " In the matter of the liules of the 
Supreme Court, 1888," " In the matter of an issue, etc.," as above (i). 

1228. If the plaintiff to the issue fails to set it down, the master (j) 
may dismiss it for want of prosecution (/c), and will order the 
subject-matter to be dealt with as he thinks fit. 

1229. Where an issue has been ordered to try the right to goods 
in the hands of a stakeholder, it is submitted that the court has no 
power to transform the issue into an action, in order that other 
questions, as to the liability of one of the claimants to the other, 
may be introduced and determined (Z). 

(vi.) Trial. 

1230. Under the present rules, unless trial by jury is expressly 
ordered by the order directing the issue, or on a subsequent 
application, the issue is tried without a jury (m). 

1231. The Eules of the Supreme Court relating to discovery 
apply to the trial of interpleader issues, with the necessary 
modilications, as in the trial of actions (n). 

1232. Any application to postpone the trial, if the issue is not 
set down, should be made to a master (o). If already set down, 
the application in the King’^s Eench Division must now be made 
to the senior judge taking the list of actions for trial in which it is 
set down. 

1233. Where a bond, which had been given under an interpleader 
order by a claimant as security for costs, contained a condition that 
the bond should be void if he should proceed to frial according to .he 

{h) Levasseur v. Mason and Barry ^ U89'l] 2 Q. B. 73, 0. A. 

{%) In Elliot V. kiparrow (1835), i Hnr. & W. 370, where two days before the 
trial of tko issue the clainsant relinquished his cltum and the execution creditor 
applied for costs on an affidavit intituled in the issue, the rule was refused on 
the ground that the affidavit should have been intituled in the original action. 

( *■) See note (a), p. 601, ante., 

(!) See title Bbacticb and Fuocedure. 

(l) Eschger Ohesguirer & Co. v. Morrison, Kekewich Co. (1800), 6T. L. B. 
145, C. A. 

(m) B. S. 0., Ord. 36, rr. 2, 6, 7. Prior io the operation of the B. S. G., 
1883, an issue coihd not be tried by a judge alone (Ilamlyn v. Bettelet/ (1680), 
q Q. B. D. 63, 0. A.) 

(n) B. 8. 0., Old. 57, r. 13; WTifte v. Waits (1862), 12 0. B. (n. sJ 267. For 

the ^neral principles relating to discovery, see title Discov^OT, Inspeoiion, 
AND Intbbrogatoeies, Vol. XL, p. 36. » 

(o) See note (s), p. 601, ante; and see also Ae&eZ v. PhUpot (1.839), 9 Sim. 614 
(where it was held that the application must in all cases be made to the court 
which ordered the issue); Een'g^ve v. Hargrave (1847), 4 0. B. 648. But under 
the nresent piaotioe the appuoation diould be made as stated in tlm text 
(B. a 0., Ord. 54, r. 34). 
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order, and on the issue coming on the parties agreed to withdraw skct. s. 
a juror, and an order was made directing the claimant to proceed The Order 
to trial at the next sittings, it was held upon his failure to proceed — 
that the condition meant that a trial should take place, and was n6t 
satislied by the first proceeding to trial (p). 

(vii.) Right to act up Jiia Ta^i'tii. 

1234. In a sheriffs interpleader, where the goods seized were at What 
the time of seizure in the possession of the judgment debtor, and the 
form of the issue is therefore as to whether the goods seized were in’iheriSr 
at the time of seizure the goods of the claimant as against the interpieaficr. 
execution creditor, the claimant must show that he has a better 
title of some sort in himself than that of the execution 
creditor (9), and cannot give himself a title or defeat that of the 
execution creditor by merely showing that someone else has a 
title superior to that of both himself and the execution creditor (r). 

That question, so far as the claimant is concerned, must be left 
to the execution creditor and the third person to determine (s). 

The claimant must show either an absolute or a special property' 
in the goods and also such right of possession as would entitle him 
to recover in an action against the sheriflff). 

It is not sufficient to show that the defendant had no title. The 
claimant must make out some title in himself (a). 

On ihe other hand, it is open to the execution creditor, whore 
defendant to tlie issue, to defeat the claim of the claimant by 
establishing a title to the goods in a third party which is superior 
to his own (6). This rule is in substance only a legitimate applica- 
tion of the maxim potior est conditio defcmlenth (c). 


1235. The rule does not prevent a second mortgagee of the Right of 

goods seized setting up the tide of the first mortgagee so as second mort- 
Buceessfully to maintain, by virtue of the pu'-chase of the equity of 
redemption, as against the execution croditur that he has all the first 
property in the goods, which the first mortgagee has not {d). gagee. 

1236. Where the^roperty seized isTirust property it is clear that where 

the execution creditor has no right to the goods, but the claimant property 

8eize<l IB trust 


( jj) WilliarM v. Gray and Norma naeU (18.'»0), 19 L. J. (c. P ) 382. , 

(j) Richards v. JenJein^ (1887), 18 Q. B. D. 451, 0. A., following Richards v. 
«/bm/sron (1859), 4 II. & N. 6hO 

(r) Cams v. Brie* (1840), 7 M" . & W. 183, as explained in Richards v. JcnJtina 
(1886), 17 Q. B. D. 544, per W 1 L 1 .S, J., at p. 547 ; Green v Rogers (J845), 2 
Car. 4 Kir. 148. 

(b) Ihid.; Jennings v. Mather, [1901] 1 IC. B. 108. 

(f) Gadsden v. Barrow (1864), 9 Kxch. 514, per Parke, B., at p. 615, followed m 
Richarda ▼. Jenhiua (1886), W Q. B. D. 644, at p. 548; Jenninr/av. Afather, supra. 
Pot further illustrations, see Chase v. Goble (1841), 2 Man. & G. 930 ; Belcher v. 
Patten (1848). 6 0. B. 608; Edwards v. English (1857), 7 PI. & B. 561, as 
explained in Richards v. Jenkins (1886), 17 Q. B. D. 644 ; Green y. Stevens (1857), 
2 H. & N. 146. 

(a) Jennings v. Mather^ supra. 

(b) Richards v. Jenkins (1886), 17 Q. B D. 544. 

(c) Ibid., per Wilm, J., at p. 661. • 

(d) Usher V. Martin (1889), 24 Q. B. D. 272, distingiiishing Richards \ 
JenUns (1886), 17 Q. B. D. 644. 


property. 
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SKCT. 6. 

The Order. 


Where 
property 
Belzei't' is 
chargiHl with 
payment of 
debentures. 


Where goods 
seized include 
articles 
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Grounds ruubt 
be raised at 
trial of issue. 


Rule sanie as 
in timl of 
actions. 
Evidence 
con lined to 
matters 
relevant to 
the question 
at issue. 


must show a definite title in himself to them, k lien which a 
trustee for the beiielit of creditorjj, who is carrying on the business 
of the debtor, has over the goods, is such a sufficient interest or title 
in the claimant as will prevail over that of the execution creditor. 
On the bankruptcy of the trustee his title passes to the trustee 
in bankruptcy, who is, therefore, entitled to the goods as against 
the execution creditor, even though he cannot deal with the goods 
as assets in the bankruptcy {e). 

1237. Where the goods seized are validly charged with the 
payment of the auiount of debentuies, and it is admitted that 
the charge far exceeds the value of the goods in question, the rights 
of the execution creditor are subject not only to the legal but also 
to the equitable rights of the dehenture-holders, who have a 
sufficient title in them to prevent the sherilf selling them to the 
prejudice of their security (/). 

1238. Whore a receiver of a pawnbroker’s business had been 
appointed, but before the security was perfected, the sheriff on behalf 
of a ciedito)’ seized goods in the possession of the debtor, including 
articles pawned, wdiich the receiver afterwards claimed, it was 
held that the debtor had a qualified p-operty in the redeemable 
articles which was not intercepted by the appointment of the 
receiver, and that the sheriff w^as entitled to hold them on behalf 
of the exeeation creditor, and to receive money paid to redeem 
them (g) 

1239. On an issue, all grounds of claim or defence are open, and 
therefore a party, after failing at the trial to raise any sucli ground, 
cannot do so in subsequent proceedings ^A). 

(viii.) Evidence. 

1240. The same rules of evidence apply on the trial of an 
interpleader issue as on the trial of any other issue or action (i). 

1241. The evidence must be confined to matters relevant to the 
question at issue. Thus, where the form of an issue between the 
execution creditor and assignees in bankruptcy was whether the 
execution was valid against the fiat in bankruptcy, the execution 
creditor was not entitled by the term.'’ of the issue to dispute 
the bankruptcy, as the issue liad not been directed to that 
point (A). Again, where the issue was whether the property in the 


(c) Jenninga v. Mather, [1901] 1 K. B. 108; and see title Bankruptcy and 
Insolvency, Vol. ^1., p 168. 

(/) Davey tk Co. v. Wtlltamaon & Sona, [1898] 2 Q. B. 194, per Lord 
Bussell of Killowen, C.J., at.p. 200; and see tUle Companies, VoL V., pp. 
360, 362. 

(a) Re Rollaaon, RolJmon v. RoUaaon (1887), 66 L. T. 303. 

(a) Re Hilton, Ex parte March (1692), 67 L. T. 694 ; conmare Williama v. 
Rwiardaon (1877), 36 L. T. 606 ; see title I'^STOPPMi, Vol. XIII., p. 333. 

(i) Emmott v. Marchant (1878), 3 Q. B. D. 65o; see Yorke v. Smith (1851), 
cl L. J. (Q. D.) 63 (unstamped document held inadmissible) ; Ougen v. Sumpaon 
il866), 4 F. & F. 974 ; Poolm v. Goodwin (1835), 6 Nev. & M. (K. B.) 466, 472. 
See btle Evidence, Vol. XUl., to. 419 et aeq, 

(ft) Linntt v. Chaffers (1843), 4 Q. B. 762, per Lord Denman, O.J., at p. 766. 
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rolling stock of a railway company was in the plaintiff as against 
an execution creditor, and the plaintiff’s title depended on a bond 
given by the railway company to another party and assigned to the 
plaintiff as oecurity for a loan, and an action brought upon fhe 
bond had been compromised by a transfer of the rolling stock to 
the plaintiff, the execution creditor was not entitled to adduce 
evidence to impeach the original legality of the bond (1). Again, 
where the claim of the claimant as against the execution creditor 
depended on an assignment by deed by way of security, and the 
main question at issue was whether the advances made by the 
claimant were fictitious, and the deed fraudulent, an admission of 
the advances made by the debtor in the absence of the execution 
creditor was held inadmissible as evidence for the plaintiff (m). 

1242. A bill of sale given by a sheriff to the claimant when in 
possession under a prior execution, though peihaps not sufficient 
evidence in itself of the claimant’s title, is made sufficient when 
evidence of the soiziiro prior to the bill is given (n). 

(ix.) Disposal of Whole yfntter. 

1243. The court (o) before whom the issue is tried may finally 
dispose of the whole matter of the interpleader proceedings, 
including all coats not otherwise provided for(p). 

SUB-S]:0T. S.—Siibititution of Claimant for Defendant. 

1244. In an interpleader application by a defendant, the court 

instead of directing an issue between the plaintiff and claimant and 
staying the action, may direct the action to proceed, but that the 
claimant be made a d»*fendant, in Hou of, or in addition to, the 
applicant ((/). Substitution “in lieu of” the defendant does not 
mean that the substituted defendant stands exactly in the original 
defendant’s shoes or in the actual place of the original defendant, but 
merely “ instead of” There is therefore no power to limit the 
defence of the substituted defendant to that which the original 
defendant could self up (r). * 


1 /) BUtclmiore v. Yatce (IfifiT), L. 1?. 2 Exch. 225. , 

m) Coole V. Braham (ISIS), 3 Exch. 183. 

7 i) Hormdge v. Coojper (1858), 27 L. J. (BX.) 314. 
o) As to the moaning of “court,” see note (s), p. 601, ante, 
p) B. S. C., Old. 57, r. 13. This rule also includes an order for payjncnt out 
or delivery over of the subject-matter to the 8uccoS'<ful Porinurly tlie 

case went back to the judge in chambers to oider what should be dono <tnd to 
deal with the rights of the parties having regai-d to the result ui tlio trial of tlie 
issue (see fiohinaon v. (1884), 14 Q. B. D. 371, C. A.; Disiour.t Ban' ‘v(j 

Co. of England and Walea v. Lambarde, [1893] 2 Q. B. 329, 331, 0 A, ; iWcNatr 
(t Co. V. Audenahaw Paint and Colour Co., [1891] 2 Q. B. 502, 506 0. A.). See, 
further, p. 619, jpoat. 

(o) R. 8. 0., Ord. 67, r. 7.» In an old case where an action bed been brought 
agjunst a sheriff by the claimant, upon the sheriff ajiplying for relief, the court 
instead of directing an issue ordered that the action should proceed, but that 
the execution creditor should be substituted as •defendant {Drown t. Ludhum 
(1843), 6 Man. & G. 16?)). 

(r) Oerhard v. Montague & Co. (1889), 38 W. B. 76. 
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Sect. 6. 
The Order. 

Power to 
order special 
ease. 


Power to 
attach. 


Roactnicntfl. 


Sub-Sect. 9. — SpcciaZ Case. 

1245. Where the question between the claimants is a question of 
law, and the facts are not in dispute, the court (s) may order a special 
cav^e to be stated for the opinion of the court (t). Where this is done 
the ordinary rules relating to special cases apply {u). 

Sun -Sect. 10.— Enforcement of Order, 

1246. The court (t) has power in a proper case to attach a party 
who fails to carry out its order (o), or to commit for contempt of 
court a party who prevents the order being carried out(i). » 

Sect. C. — Ajypeal. 

Sub-Sect. \.—In Oennal. 

1247. The wording of the rule(c) which now, together with 
statutory enactments (d), governs the question of appeal from the 
various orders or judgments made in the course of interpleader 
proceedings has given rise to much perplexity. The question has 
been described as being a legal puzzle (e). The rule provides that 
“ except where otherwise provided by stntute, the jinlgnient in any 
action or on any issue ordered to bo tried or stated in an inter- 
pleader proceeding, and the decision of he court or a judge in a 
summary manner under rule 8 of this order shall be final and 
conclusive ngainbt the claimants and all persons claiming under 
them unless by special leave of the court or judge as the case 
may be or of the Court of Appeal.” The statutory enactments 
existing at the time of the framing of this rule, which related 
specifically to appeals in interpleader proceedings, were the Inter- 
pleader Act (/), Bs. 1, 2, and the Common Law Procedure Act, 
I860 (( 7 ), s. 17. After tlie framing of the rule the Statute Law 
lluvision Act, 1883 (/<), which was framed with reference to the 
rules, received the royal assent (i), and repealed all the tiien 
existing statutory enactments with regard to interpleader in the 
High Court, except the Common Law Procedure Act, 1860 (j), s. 17. 

f.8) As to the moaning of “ court,” see note («), p. COl. ante. 

(<) II. S. C., Onl. o7, r. 9. For^a recent instance, s^e Newman v. Oughton, 
[1911] 1 K. B. 792 (where a question of law having anron during the master’s 
consideration of an intorploadur matter leferred to him for summary deter- 
mination, leave was obtained to use the master’s notes of the facts as a special 
case raising the question). 

(m) R. fi. C., Onl. .'14 ; see title Pbaoitce and Piiocedure 

(a) Collins V. 6Vt^(1863), 8 L. T. 468; Angell v. Baddeley (1878), 3 Ex. D. 
49, 0. A., per Bbett, L.J., at p. 53 (sheiiff ). 

(h) Coii^er v. Asprey (1863),' 9 Jur. (n. 8.) 1198 (claimant). See, generally, 
titles Contempt of Court, Attachment, and Committal, \?o1. VII., 
pp. 290 el seq. ; Execution, Vol. XIV., pp. 76, 77. 

(c) R. S. 0., Old. 57. r. 11. 

(d) Common Law Procedure Act, 1860 (23 & 24 Viet. c. 126), s. 17 ; 
Judicature Act, 1873 (36 & 37 Viet. c. 66), ss. 19, 4flP, 60 ; Appellate Jurisdiction 
‘Act, 1876 (39 &40 Viet. c. 69), s. 20; Judicature (Procedure) Act. 1894(57 & 58 
Viet. c. 16), s. 6 ; Bankruptcy Act, 1883 (46 & 47 Viut. c. 52), s. 104 (2). 

(e) Lyon v. Morris (1887), 19 Q. B. D. 139, C. A., j>er Wills,' J., at p, 146. 

(/) Stat. (1831) 1 & 2 Will. 4, c. 58 ; see note (K p. 581, ante. 

(g) 23 & 24 Viet. c. 126. 

f/i) 46 & 47 Viet. c. 49. 

(t) See Lyon v. Morris^ sut^ha. * 

0) 23 & 24 Viet. c. 126, 
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The Statute Law Bevision Act, 1883 (A;), was not intended to alter the 
law, but only to repeal the abov€^mentioned statutory enactments, 
because their subject-matter had been dealt with by the rules (Z)* 
The rule expressly excepts from its effect the provisions of any 
existing statute, the exception having been inserted to prevent any 
collision between the direction contained in it and the provisions of 
any existing statute (m). It means that, except whore any statute 
may provide for an appeal (m), the matter is governed by the rule. 
The later provisions of the Judicature Acts (o) which relate to 
appeals have not had the effect of repealing or altering the Com- 
mon Law Procedure Act, 1860 (p), nor have the words in the rule 
itself, which seem to imply that leave to appeal may be given, 
had the effect of giving by leave a right of appeal where the 
decision under the statutory enactment was final (//). 

1248 . The Common Law Procedure Act, 1860 ( r), s. 17, and the 
Rules of the Supreme Court dealing with the subject of appeal, 
apply only to the claimants, and not to a sheriff. Therefore, a 
sheriff can appeal from the summary determination by a judge ot 
an interpleader matter (s). 


Situ-Skct. 2. — Der/fioH of 

1249. Notwithstanding that the rule (t) appears to make the 
summary decision of a master final (w), so far as the claimants 
are concerned, except by leave, an appeul lies to a judge in 
chambers fioin a summary decision of a master in an interpleader 
matter, even without leave (u), by virtue of another rule of the 
Supreme Court («’) which gives such an appeal to any person 
affected by any order or decision of a master. Where an issue is 
referred to the master for trial the aj)peal lies to a divisional Court 
in the King’s Bench Division ( 2 ;). 

(/.) 46 & 47 Viet, r. 49. 

(/) Ai/oh V. Mtoiia (lvS87), 19 Q. B. D. 139. 0. per Fiiy, L.J,, at p. 148. 

(m) Ibid. , • 

(n) Webb V. Shaw (1886), 10 Q. B. D. 658, 663. 

(o) Judicature Act, 1873 (36 & 37 Vict. c. 66), ss. 19, 49, 58; Appellate 
Jurisdiction Act, 1876 (39 & 40 Viot. o. 59), s. 20; Judicature (Procedure) Act, 
1894 (67 & 68 Vict. c. 16), s. 5. 

(jo) 23 & 24 Vict. c. 126. See Dodds v. Shepherd (1876), I Bx. D. 7S\ Turner 

Brtdgett (1882), 9 Q. B. D. 65, C. A. ; Ifuney. Ropei (1897). 41 L. T. 457, C. A. ; 
Van Laun dfc Co. v. Baring Brothers Co , [1903] 2 K. B. 277, 285, 0. A. 

(g) Waterhouse v. Gilbert (1885), 15 Q. B. 1). 669, 0. A. ; Van Laun Co. v. 
Baring Bredhers & Co., supra, per Collins, M.B., at p. 281. * 

(r) 23 & 24 Viot. o. 126. • 

(s) Smith V. Darlau) (1884), 26 Ch. D. 605, 0. A. “ Parties,” in the Common 
Law Procedure Act, i860 (23 & 24 Vict. c. 126), s. 17, iheans the peiaona 
who olaioi title to the goodl. R. S. C., Ord. 57, r. 11, is limited in ite terms u> 
the claimants. 

S R. S. 0.. Ord. 57, r. 11. 

As to what is a “ summary decision,” see p. 606, ante. 

Webb V. Shav), supra; Bryant v. Heading (1886), 17 Q. B. D. 128, 0. A. ; 
CleMh V. Dooley (1886), 56 L. T. 122. 

(w) B. S. 0., Ord. 54, r. 21 ; se& further, title Eraotioe and Proobdijrb. 

Cha V. Bowen (1911J, 55 Sol. Jo. 581, C. A., following Blair v. Olarh, [1908] 2 
E. B. 548 (trial of a garnishee issue). So also where instead of prooeeding under 
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The rule as to appeals from a master is confined in terms to n 
summary decision iy) where the facts are in dispute, and the master 
acts with the consent of both claimants or on the request of one( 2 r). 
£qt where the facts are not in dispute, and the question is purely 
one of law, the master may decide it summarily without consent or 
request, and an appeal lies from him to the judge in chambers (a). 

Sub-Seot. 3.— Decision of Judge in Chambere. 

1250. Where a judge disposes of the matter in dispute in a 
summary manner, (1) where the facts are in dispute and he acts at 
the request of one of the claimants or with the consent of both (6), or 
(2) in cases where the question is purely one of law and he decides 
it summarily without such consent or request (c), or (3) on appeal 
from the summary decision of a master (cl ) — in other words, where 
he disposes of the summons in any other way than by directing an 
issue or special case («)- -his decision is final, and notwithstanding 
the words of the rule (/), which seem to imply otherwise, there is 
no power in him or in the Court of Appeal to give leave to appeal ig). 

Sub-Seot. 4. — Summary Deiiston of Divisional Court. 

1251. Where the judge at chambers -efers the summons to the 
Divisional Court, wliich decides the matter summarily, the decision 
is dual (A). 

Sun Sect. 6 . — Trial of Issue by Judge alone. 

1252. Where an issue is tried in court by a judge without a jury 
an appeal lies to the Court of Appeal, without leave, from the 
decision of tlie judge as to the findings of fact or rulings of law in 
the same manner as an appeal lies from any other finding or 
ruling of a judge in court (i). . 


E. S. C., Old. 67, r. 8, an order is made for reference of the whole cause or 
muttor to a master, the apjieal from a mastfr lies to a Divisional Couit in the 
KUigV IJemh Division {(iowtr v. Tolnit (iSlll), 39 W. E. 193, C. A. ; Joyner v. 
TfVfli, [1891] 2 Q. B 31, C. A. ; Monday v. ^^yrton, [189J] 1 Q. B. 403. C. A.; 
Wi/mit-Finrh v. Cbagior, [1903] 2 Ch. 476, C. A.; Fiaur v. Frasci, [1906] 
1 K. B. 368. C. A.). *’ V 

R. S, C., Old. 67, r. 11 ; see p. 606, ante. 
m The rule only rcfcis in teiinsto Jl. S. C., Ord. 67, r. 8. 

\a) See lie Tai n, [1 h93j 2 Ch. 2 0, C. A. ; and p. 606, ante. 

(6) i.e.^iindor K. S. C., Ord. 67, r. 8 ; Dodds v. Shtpherd (1876), 1 Ex. D. 75 ; 
Bryant v. Heading (1886), 17 Q. B. D. 128, C. A. ; Lyon v. Morns (1887), 19 
Q. B. D. 139, 0. A. ; Wutrr homey. Oilheit (1885), 15 Q. B. D. 569, 0. A. Fot 
cases under the Interpleader Act (stat. (18^1) 1 & 2 Will. 4, o. 68), see Short- 
ridge v. Yoong (1843^, 12 M. & W. 6; Burgh v. Schofeld (1842), 9 M. A W. 478. 

(c) /.e., under E S. 0., Ord. 67, r. 9 (fii-st part of lule); Re Tam, eupra; 
Van Liiun & Co. v. Baring Brothers A Co., [1903] 2 K. B. 277, 0. A., per 
Coi.LlNS. M.R., at.p 286 ; Tophmn v. Qreenstde Glazed Fire-brick Co. (1887), 37 
Ch. D. 281, North, J., at p. 294. c- 

• id) Webb V. Show (1886). 16 Q. B. D. 658; Bryant v. Reading, supra; 

Clench V. Doolei/. (1886), 66 Jj. T. 122. 

i c) See pp. 607, 616, anU. 
f) R. S 0., Old. 67. r. 11. c 

y) Dodds V. Shephenl, supra; Lyon v. Morris, supra; Re Tam, supra; 
^an Lann & Co. v. Baring Brothers db Co., supra.' 
ih) Turner v. Bridgett (188C), 9 Q. B. D. 66. 0. A. 

(«) Judicature Act, 1878 (36 A 37 Viot. o. 66), a. 10 ; Dawson v. Fobs (1686), 
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St B-SiiCT. 6.— Trial of Issue ly Judge and Jury, 

1253. Whore the issue is tried by a jud<:;e with a jury, the findings 
of fact by the jury and the rulings of the judge on questions of 
law are, without leave (A:), open to review by means of a motinn 
to the Court of Appeal to set aside the verdict and for a new 
trial (/). 

The Court of Appeal has power to order judgment to be entered 
for the successful appellant without ordering a now trial (m). The 
rules which apply to new trials in actions apply in the same manner 
to t!ie trial of interpleader issues (ii). 


Sub-Sect. 7. — TF/tere Judge dltpom of Whole Matter. 

1254. Where the judge who tiies an issue exercises the powers 
given to him (o) of finally disposing of the whole matter of the 
interpleader proceedings, further com]>licMtinn8 as to the power of 
appeal from his dociHions arise from tho fact that he is exercising 
jurisdiction in two <?apaciti('8- In trying the issue he is exercising 
the ordinary jurisdiction of a judge sitting in open court for the 
purpose of the trial of actions, and in that capacity the. findings of 
fact by the judge or jury, as the case may be, and the rulings of ihe 
judge on questions of law are, as has been shown, open to an appeal 
just as they are in the trial of an action (p). But where after the 
trial of the issue he goes on to direct final judgment to be entered 
and to deal with the other rights of the parties arising upon the 
judgment in tho issue, he is exorcii-ing the functions of a judge 
in chambers, to whom, befiire the rule, it was necessary to go back 
after the trial of the issue, for the purpose of getting a judgment 
on the issue and a final order disposing of the whole matter of the 
interpleader proceedings (7). Under 4;he Common Law Procedure 
Act, IHGO(r), any order of a judge at chambers in an interpleader 
matter was final and without appeal, and it has been held under 
the present rules that anything done in the matter, except that 

14 Q B. D. 377, C. A. ; liamsay v. Margreit^ [1894] 2 Q. B. 18, 0. A., per 
Lord Bsiiek, M.R., at p. 22. Tho woidingiof B. S. 0., Ord. 67, r. 11, seems 
to imply that leave of The judge or of the Court of Appeal is nocessarv ; and 
see Robinson v. Tucker (1884), 14 Q. B. D. 371, 0. A., per Brett, M.R., et 
p. 376. An appeal Lay under the Interpleader Act (stat. (1831) 1 & 2 
Will. 4, c. 68) (see note (/), p. 581, ante)^, see Witt v. Rarkrr (1877), 46 L. J. 
(0. B.) 450, C. A. ; Withers v. Parker (1869), 4 H. & N. 810, Ex. Ctti. • See also 
title Practice and Procedure. 

(k) Robinson v. Ttuhr, sujnafper Bniax, M.R., at p. 376 ; R. S. 0., Ord. 67, 
r. 11. 

(/) R. S. 0., Ord. 40, it. 3- 5; Rohnmm v. Tucker, supra; Rurstall V. Bryant 
(1883), 12 Q. B. D. 103. per Lord Coleridoe, C.J., at p. 104 
(m) Wdlianis v. Miner (1882), 9 Q. B. D. 337, C. A. 

(»/) k,g., Janes v. Whitbread (1851), 11 C. B. 406. See also title Praottgb 
AND Procedure. • 

(o) R. 8. 0., Ord. 57. r. 13. 

Ip) See supra. 

(9') See p. 615, ante. The rule has made no roal difference in the practioe, 
except that tho judge who 'tries tho issue now dusposes of the whole matter 
instead of the matter going back to the judge in chambers {Discount Banking 
Co. of England and Wales v. ’Lambarde, [1893] 2 Q. B. 329, 0. A., per Lord 
Esher, M.R., at p. 331). • 

(r) 23 & 24 Viet. c. 126. 
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which occurred at the trial of the issue, is not the subject-matter of 
an appeal. In other words, what the judge does before or after 
the trial of an issue, whether at chambers or in open court, cannot 
reviewed on appeal (s). But this does not hold good entirely so 
far as the judgment which the judge enters upon the findings of 
fact is concerned. This can be questioned on an appeal or applica- 
tion for a new trial (t), the case may be (a), but the leave of the 
judge must first be obtained. 

Sub-Sect. 8.— SpcctViZ Case. 

1255. Where the question raised in the dispute is a question of 
law, and the court has ordered a special case to be stated for the 
opinion of the court, it seems that an appeal lies to the Court of 
Appeal from the determination by the j iidge (b). 

Sub-Sect. 9.— Costs. 

1256. There is no appeal from an order of a judge as to costs 
only, without leave of the judge (c). Leave to appeal cannot be 
given by the Court of Appeal (d). 

Sub-Sect. \0.— Time. 

1257. The order or judgment madt upon the trial of an inter- 
pleader issue, where the trial lias been with or without a jury, is 
not a final but an inlerlocutory order for the purposes of calculating 
the time fo^ appealing (^), an<l the appeal or application for a new 
trial or to set aside the judgment must be made before the expira- 
tion of fourteen days from the time the judgment or order is 
signed, entered, or otherwise perfected in the case of an appeal and 
within ten days after trial in the case of an application for a new 
trial (/), But, on the other hand, it has been held that for the 
purpose of calculating the 'length of notice to be given by the 
appellant (p), the order made by the King’s Bench Division, upon 
an appeal from the judgment of a county court judge in an issue, 
is a final order (1i), 

Sub-Sect. 11. — Bankruptcy. 

1258. Where an order is made in bankruptcy in an interpleader 
matter, an appeal lies to the Court of Appeal (i). 


(a) Fidd V. Rivinqton (1889), 6 T. L. B. I)!?, 0. A. (where the judge had 
exercised his jurisdictiou under E. S. 0., Ord. 67, r. 13, and it was sought to 
appeal against his decision depriving the successful claimant of the costa of 
the interpleader proceedings). 

(0 See p. 618, ayte. 

(а) Duwson ▼, ^'ox (188^, 14 Q. B. D. 377, C. A. (without jury); Robinson 
V. Tucker (1884), 14 Q. B. D. 371, 0. A. (with jury). 

(б) B. S. 0., Ord. 34. See title Fh\ctioe and Procedueb. 

(e) Judicature Act, 1873(36 & 37 Viet. c. 66), s. 49 : Hartmont v. Foster (1881), 
8 Q. B. D. 82, 0. A. o 

(ei) Field V. Rivington, supra. 

(e) McAndrew v. Barker (1878), 7 Ch. D. 701, 0. A. ; McNair ds Co. v. 
Audeuahaut Paint and Colour Co.^ [1S91] 2 Q D. 602, C. A. 

(/) R. S. C., Ord. 68, r. 13 (apfieal) ; R. S. 0.,*0rd. 39, r. 4 (application for 
new trial). The notice is a fourteen days’ notice {ibid.). 

{p) Ibid., X. 3. 

{h) Hughes ▼. Little (1886)," 18 a B. B. 32, C. A. 

(i) Bnnkniptcy Act, 1883 (46 & 47 Viet. c. 62), s. 104 (2). See Re Morria, Rat 
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Shot. 7. — Costa, 

Sub-Sect. •!. — In General, 

1259. The court or a judge has power to make such orders to 
costs in and for the purpose of any interpleader proceedings as 
may be just and reasonable (A;). As a general rule, the applicant 
is allowed his costs, and, so far as the claimants are concerned, the 
rule which ordinarily obtains in actions, that the successful party 
gets his costs, is followed {]). A party who has obtained an order 
fo» costs is a judgment creditor for the purposes of garnishee 
proceedings 


Sub-Sect. 2.-0/ Stah-eholder. 

1260. In interpleader suits in equity the plaintiff to the bill {i.e., 
the applicant for relief) was ordinarily given his costs if he 
conducted himself properly, and was allowed, if necessary, to 
recover them from the defendant who succeeded, the latter in turn 
being entitled to recover them, together with his own costs, from 
the defendant who failed (n). The plaintiff was generally allowed 
to deduct his costs from the fund in court (o), and he was not liable 
for the interest lost to the successful party after payment of the 
fund into pourt (p). 

In the common law courts, on the other hand, there are early 
decisions under the Interpleader Act(q) disallowing costs to the 
applicant on the ground that the relief he got by “ the summary 
and cheap application ” was sufficient compensation (r), but this 
view did not universally obtain (s). 

The ordinary rule in all divisions of the High Court now is that 
where the stakeholder has acted properly (t) he is allowed his costs 


par<« Streeter (1881), 19 Ch, D. 216, 0. A.; and title Bankruptcy and 
Insolvency, Vol, IL, pp. 263, 265. 

(A;) R. S. C., Ord. 57, r. 15. This rule appears to be a mere repetition of the 
last clause of the Interpleader Act (stat. (1831) I & 2 Will. 4, c. 58), s. 1, and 
must be similarly construed {Rhtxiee v. /?owao»(l886), 16 Q. B. 1). 548, 0. A., per 
Lindley, L. J., at p. 963). Formerly cost^ were not allowed until the termina- 
tion of the proceedings (see Hood v. Bradbury (1844), 6 Man. & G. 981 ; see 
also Bland v. I^cZa/io G838), 6 Dowl. 293). 

(i) See Rs Bogera, Ex parte Smaex {Sheriff), [1911] 1 K. B. 104, 110. 

(m) Hartlei/y. Shemwell, Marplea y. Hartley (1861), 1 B. & S 1 ; and see title 
Execution, Vol. XIV., pp. 90 et aeq. 

(n) Hendry v. Key (1756), 1 Dick. 291. 

(o) Crawford v. Fiaher {\%i.2), 1 Hare, 436, 444 ; Meax v. Bdt (1841), 1 Hare, 
73, 98. 

(p) Eaat India Co. v. Campion (1837), 4 01. & Fin. piC, H. L ; see also 
Campion v. Cdvin (1836), 3 Bing. (n. o.) 17. 

(?) Stat. (1831) 1 & 2 Wm. 4, c. 58 (see note (1), p. 681. ante). 

(r) LiLinhert v. Cooper (^837), 5 Dowl. 547, 649 ; see also Roberta v. Bell (1857), 
7 B. & B. 323. 

(s) Ptiehea v. Edney (18381, 6 Scott, 682 ; Rsevea v. Barraud (1839), 7 Scott, 
281 ; Parker v. Fiuneit (1833), 2 Dowl. 562 ; Jotter v. Bank of Fnyland (1834), 
2 Dowl. 728; Duear v. Madcintoah {IhZi), 2 Dowl. 730. In those very early 
cases the practice which now prevails was considered the proper practice. 

(t) For cases as to costs where the conduct of the stakeholder was questioned, 
see Crawford v. Fiahert supra, at p. 444 ; Scottiah Union Inaurance Co. v. Steele 
(1864), 9 L. T. 677 ; SyfM y. Maynay (1865), 20 Beay. 47. 
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Interpleader. 


Sect. 7. 

Costs. 


Power 

OTikr cosU of 
|)rocceclinR3 
in the action 
where 
applicant is 
a defendant. 

Costs against 
applicant. 


Present rule. 


out of tho fund or subject-matter in dispute, and the claimant who 
is in the wrong has to indemnify^ to that extent the claimant who 
is entitled to the fund (u). Moreover, in addition to his costs, the 
stakeholder is allowed any charges to which he may be entitled, 
e,g.^ as warehouseman or auctioneer, out of the fund or other 
subject-matter of the dispute, both costs and charges being allowed 
as a iirst charge on the fuijd (a). Where, however, the applicant has 
unnecessarily caused any portion of the costs, ho may be disallowed 
that portion, and may be ordered to pay the costs occasioned b> 
his misconduct (/>). * 

1261. On the hearing of the interpleader summons taken out 
by tho defendant, the master has power to order that the plaintiff 
in tho action shall pay the applicant’s costs in the action, apart 
from his costs in the interpleader proceedings (c). 

1262. Where, instead of interpleading, tho stakeholder litigates 
with both parties separately, ho loses tho benefit of the former 
proceduro and may have to pay costs as against one of the parties 
instead of being allowed his costs out of the fund (d). 


Suii-Skot. 3.-0/ S/i<> iff. 


1263. Tn the absence of misconduct, the sheriff is entitled to all 
his costs, charges, and expenses reasonably incurred, from the 
commencement of the interpleader proceedings to their final 
determination (c). Whore, however, ho improperly commences or 

fu) Cotfery. Bank of EnqJand (1831), 2 Dowl. 728 ; Durar v. J/at/t//jif<37i(183'J), 
2 Dowl. 730 ; Byrnes v. Maynay {18.')j), 20 ffpav. 47 ; Laivg v. Zalen (1874), 9 
Oh. App. 736; Bearle li’ Co. v. Mattfynva, [1883] W. N. 176; Reading v. London 
Bchod Board (1866), 16 Q. B. D. 686; Goodman v. Bhke (1887), 19 Q. B. D. 77. 

(а) Attenborough v. St. Katharine's Dock Co. (1878), 3 0. P. D. 430, 466, 0. A. ; 
De Rothschild Freres v. Morrison, Kekewich efc Co., La Ranque de Paris et des 
Pays Bas v. Same, La Banque de France v. Same (1890), 24 Q. B. D. 760, 0. A. ; 
Harwood v. Betham (1832), 1 L. J. (isx.) 180. 

(б) Searle Go. v. Matthews, supra. 

(c) R. S. 0., Ord. 64, r. 12, as am^pded by K. S. 0., Jiuie, 1908, doing away 
with tho docision in Hansen v. Maddox (1883), 12 Q. B. D* 100. 

{d) Laing v. Zeden, supra. 

{e\ SeaiU A Co v. Matthews, supra. In several of tho earlier decis’ons under 
tho Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 68) the shoiiff was refused 
costs bec.'iiise he was considered to be oxtromoly well off in being protected 
against an action nt so cheap a rato [Barker v. Dyme (18 )2), 1 Dowl. 169; 
Bawdier y. Smith (1832), I Dowl. 417 ; and bgo Morland v. 6VjtV/y (1833), 1 Dowl. 
620; Orarh, v. Sheldon (I83.i), 3 Dowl. 640; Field v. Cope (18.32), 1 Dowl. 567 ; 
Jones y. Lewis (1841), 8 M. & W. 264; Cox v. Fenn (1838), 7 Dowl. 60; 
Lambert y. Cooper (1^37), 6 Dowl. 647 ; Beswick y. Thomas (1837), 6 Dowl. 458). 
He was, however, allowed to retain out of tho goods seized his charges for 
poundage and his expenses of remaining in possession, where neither party 
appeared [Eveleigh v. Salsburv (1836), 6 Dowl. 369 ; sOe also Hammond v. Naim 
(1841), 9 M. & W. 221), or wnere tho execution creditor or claimant abandoned 
[Dabbs y. Humphries (1835), 3 Dowl. 377; ITiZ/s v. Hopkins, Bragg y. Same 
(1836), 3 Dowl. 347), or after trial against tho unsuccessful party (Scales y. 
.Sar^Mon (1835), 4 Dowl. 231 ; Dabbs v. Humphries,* supra; West y. Rotherham 
(1836), 2 Bing. (n. 0.) 627). In other early cases he was allowed his costs as 
against the claimant who abandoned [Scales v. Sargeson, supra; Wills v. Hopkins, 
Bragg y. Same, supra). After*the coming into operation of the Buies of the 
Supreme Court it was laid down that the sheriff was entitled, in the absence of 



Fart n.— I nterpleader in the Hiaa Court. 


628 


• 

continues the proceedings he may be disallowed his own costs ( f), 
and even ordered to pay to the other parties the costs occasioned 
by his misconduct {g), * 

1264. Where the sheriff improperly remains in possession he will 
not be allowed possession money for that time (Ji). Nor will extra 
possession money be allowed if it is unnecessarily incurred owing to 
irregular procedure by the sheriff (i). But if the sheriff acts in 
obedience to an ordei* of the court he will bo allowed his costs of 
BO acting, although in the end it turns out that the seizure was 
wrohgful (A:). 

1265. Where the claimant is unsuccessful, the sheriff is still 
entitled to insist that the order directs the execution creditor to pay 
the sheriff’s costs and charges in the first instance, with a remedy 
over to the execution creditor against the claimant, on the ground 
that he is entitled to get his coats from the party upon whose 
directions he acted and who, therefore, in a sense, made it necessary 
that intei’iileader proceedings should be rosoitod to(Z). 

Where the landlord distrained for rent after the sheriff hajl 
seized and a claim had been made upon which interpleader 
proceedings were commenced and an issue ordered, but upon the 
landlord distraining the issue was not proceeded with, it was held 
that the execution creditor should pay the sheriff’s costs in the 
first place and that the claimant should repay half to him from the 
ilate of the claim {m). 

1266. A sheriff is, as a rule, entitled to recover his expenses 
reasonably incurred in keeping the things seized, e.g.y when cattle 


misconduct, to t o,-.tsfruiu Ihe liuio tho iiifyi’|*Icad«r proceedings coinnionced — 
that is to fray, as ugain.st an niisucce.ssful claimant he was entitled to costs and 
possession money liuiii llie tune ot the notice of claim or from the tiiiio of sale, 
whichever wus llist ; und us ng.du.st the unsuccessful execution creditor, or 
where the execution creditor ab.uiduned, he was entitled to costs from the time 
at which the latter authoiised the carrj’ing on of the interpleader proceedings 
(Searle cfe Co. y. Matthews, [1883] W. N. 170; (Joodnmn v. Blake (1887), 19 
(1. IJ. D. 77; Btamsden v. BaiUr (1885), 1 T. L. 11. 510, 0. A.). Whore a 
claim is made impropo?ly by the oxocution aobtor on behalf of aiiotlior ho may 
have to pay the shciilf 's costs {Lewis v. Eitke (1831), 2 Bowl. 337; Philbtj v. 
Ihy (1833), 2 Dowl. 222). 

{f) C. V. D., [1883 J W. N. 207 ; seo also Olasier v. C(,ohe (1835), 5 Nev. & 
M. (K. li.) 680; Prosser v. Mafhson (1881), 28 Sol. Jo. 411, 616, 0. A. • 

(g) Ford v. Dillg (1822), o B. & Ad. 885 ; v. Ihnxman (1833), 2 Dowl 

166 (where the claim was cleuily bad in law) ; IMton v. Furness (186()), 35 Hoav. 
461 (failure to give notice of chum) ; Its Oxfordshire {Sheriff) (1837), 6 Dowl. 
136 (where claim made by holder of bill of sale). But now a sheiiff umy iiitei- 
plead where the claimant has a bill of sale over the goods ; ^ee Stern v. Tegurr, 
[1898] 1 Q. B. 37, 0. A., cited p. 604, ante. 

(h) Ujuinden v. Burgess (1835), 4 Dowl. 104 ; comparo Scales^v. Sargesoii (1836), 

4 Dowl. 231. • 

(i) Clark V. Chetwode (1836), 4 Dowl. 635. The t erisunabloiiess of the sheriff’s 
charges can be dealt with on taxation ; see Long v. Bray, Ex jmrte Bright 
(1862), 10 W. R. 841. 

{k) Bland v. Ddano (1838)? 6 Dowl. 293. 

(l) Smith V. Barlow (1884), 26 Ch. D. 605, 0. A.; Stern v. Tegner, supra; 
Todd yny.M'Keevir, [1895] 2 I. R, 400, 0. A. ; lie Boaers. Ex parte Sussex {Sheriff), 
[1911] 1 K. B. 104, no. 

(m) Lawton v. Carter (1893), 63 L. J. (q. b.) 169. 
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are seized he is entitled to his expenses for agisting or keeping 
them (n). 

J267. A. sheriff is not entitled as a rule to his costs of appearing 
at the hearing of an appeal from the judgment on the issue, even 
where he has been served with notice of the appeal, as he is not 
a party to the issue (o). But if he has an interest in the appeal 
on account of the possibility of his costs being in jeopardy, he may 
be entitled to appear and to his costs ( p), which may be ordered 
to be paid by the party who may ultimately, at the new t:rial 
ordered, be found to be in the wrong (9). 

1268. Where the sheriff, after interpleader proceedings have been 
commenced, is served with notice of a receiving order before sale or 
completion of the execution within the meaning of the Bankruptcy 
Acts (r), he is bound to deliver the goods or the proceeds to the 
official receiver, and is not entitled as against him or the trustee 
in bankruptcy to costs for the time he remains in possession after 
service of the notice. He is only entitled to his costs up to the 
time of service (s). These costs are made a first charge upon 
the goods or money (0» but poundage is not included in them (a). 
Where there has been some delay dining the interpleader pro- 
ceedings by which possession money has been increased, but for 
which the sheriff is not responsible, he is entitled to withhold his 
possession money for the whole time(f>). He is not so entitled if 
remaining in possession was, in the circumstances, improper (c). 
The sheriff is entitled to his costs of the interpleader proceedings, 
as they are ** costs of the execution *’ within the Bankruptcy Act, 
1890 (d), but is not entitled to deduct the costs of the execution 
creditor or of the claimant, since these costs do not come within the 
Act id). 


(nl Malone v. Eoee, [1900] 2 I. R. 686, 0. A. ; Brady v. WiUuvrMt [1898] 
2 I. R. 703 ; but compare Oaekell v. Sefton (1845), 14 M. & W. 802. 

( 0 ) Be Moms, Bx parte Webster (1882), 22 Gh. D. 136, 0. A. 

\p) Trkkett <6 Co. v. Oirdlestone (1897), 103 L. T. Jo. 81. 

Iq) Re Mortis, Ex parte Streeter (k881), 19 Ch. D. 216, f). A. 

(r) Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), a. li (1); aee title 
Bankuuptoy and Insolvency, Vol. IL, pp. 271 rt seq. 

Re Harrison, Kx parte Essex (Hherijf), [1893] 2 4. B. 111. 

(<) Bankruptcy Act, 1890 (63 & 54 Vict. t 71), a. 11 (1); and aee title 
Execution, Vol. XIV., pp. 34, 36. 

(a) Re Thomas, Ex parte Middlesex {Sheriff), [1899] 1 Q. B. 460, C. A. 

\h) Re livoy. Ex parte Essex (Sheriff) (1890), 63 L. T. 291 ; Re BeesUm, 
[1899] 1 Q. B. 626,.C. A., approving Re Hurley (1893), 10 Morr. 120 (aherill 
m poaaeBsion for fifteen months at retmest of execution creditor and with 
consent of execution debtor); see also Re Fenton, Ex parte lAthgonv (187^, 
10 Ch. D. 169 ; Re English and Ayling, Ex parte Murray Cb., [1903] 1 K. B. 
680. 

(c) Re Finch, Ex parte Essex {Sheriff) (1891), 65 Tj. T. 466 (sheriff held not 
entitled to recover as against the debtor or the debtor’s estate costs of remaining 
in possession for an unreasonable period at the request of the execution creditor 
but without consent of the debtor). 

(d) 53 & 54 Vict. c. 71, s. 11 (1), f2). See Re Rogers, Exmrte Sussex {Sheriff), 
[191 ' ] 1 £. B. 104. In such case the taxing master in bankruptcy is entitled to 
tax the sheriff’s bill of costs ^nd disallow the costs of the execution creditor and 
claimant, although they have been allowed by a taxing master acting under the 
pxder of a King’s Bench master made on the interpleader proceedings (nee 
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1269. Where on receipt of notice of claim to goods or chattels ?• 

taken in execution, the executioji creditor within four days admits Costs, 
the claim and notifies the sheriif or his officer to that effect, he whereoTaim 
is only liable to the sheriff for any fees and expenses incurred admitted by 
prior to the receipt by the sheriff of the notice admitting 'the execution 
claim (g). If no admission by the execution creditor is received in 

due time, and the claimant does not witJiidraw his claim by notice 
in writing to the sheriff or his officer, the sheriff may apply for an 
interpleader summons, and if, after the issue, but before the return of 
thrf summons, the execution creditor admits the claim by notice 
in writing to the sheriff or his officer and to the claimant, or the 
claimant withdraws his claim by notice in writing to the sheriff or 
his officer (/), the judge or master may make an order for pay- 
ment of the sheriff's costs, fees, charges and expenses;^ and the 
other party’s costs against the execution creditor or the claimant as 
the case may be(/). 

Sub-Sect. 4. — 0/ Vartua other than the Ap'plicant. 

1270. The ordinary rule that the parly who fails to appear, pr In geneixi. 
abandons, or is unsuccessful, pays the costs of the successful party 
applies in interpleader matters as in actions {g), and he must 

also, as a rule, pay the applicant’s costs and charges {h). But the 

Bankruptcy Act, 1890 (o3 & M Viot. c. 71), a. 11 (2); Bankruptcy Rules, 1886 
and 1891, r. 119 ; lie liogerSt Ex parte Suaaex {Sheriff), [1911] 1 K. B. 104). 

(p) R. S. C., Ord. 57, r. 16; and see fuithor, as to withdrawal by sheriff, 
p. 689, ante. 

(f) R. S, C., Ord. 57, r. 17 ; Perhtna v. liurton (1833), 2 Dowl. 108. 

(g) Bftwen v. Bramvlge (1633), 2 Dowl. 213 (trial of issue) ; Ferkina v. Burton, 
supra (non-appearance of claimant) ; Babha v. Humphries (1835), 3 Dowli 
377; Wilts V. Hopkins (1835), 3 Dowl. iJ46; Hyland v. Lennox (1691), 28 

L. R. Ir. 286 (abandonment ; Jones v. Regan (1840), 9 Dowl. 580; UelvxUe 

V. Siuark (1841), 3 Man. & G. 67. There wore some early decisions of the 
common law courts under which each party had to pay their own costs where 
no blame attached to anyone or in the ab.'-enco of improper conduct in 
either party; see Oram v. Sheldon (1835), 3 Dowl. 640; Bestvick v. Thomas 
(1837), 6 DowL 468; Morland v. Chdty (1833), I Dowl. 620; Jones v. Lewis 
(1841), 9 M. & W. 264; Lambei't ▼. n837), 6 Dowl. 547. In Steel v. 

liowe (1890), 90 L. 'T. Jo. 10, it appeals to have been held in chambers that 
there was no power to order costs against a claimant who did not appear, but 
this is coiitraiy to Perkins v. Burton, suitra, and is not followed in practice. It 
was held under the Interpleader Act (stat. (1831) 1 A 2 Will. 4, c. 58) that 
where the claimant oppeared merely to object to the arregulwity of the pro- 
ceedings, and not to litigate his claim, there was not a sufficient appearance 
under that Act to make him liable for costs {Orazehrook v. Pick/ord (i842), 10 

M. & W. 279). But where, though he had made no affidavit in support of his 
claim, he was represented by counsel on the hearing of the summons, who, 
after hearing the stakeholder’s ease, consented to an Older bairing the claim, 
and asked that no action should be brought by or against either party, it was 
held that there was a sufficient sppe.arance to justify the making of an>ordor for 
costs {Rooda ▼. Oun an^Shot, and (jrxjffin's Wharv^ Co., Ltd. (1873), 28 L. T. 

635). Iliese cases appear to infer that there is no power to order costs against 
a claimant who does not appear at all, but this is not in accordance with the 
present practice (see the text, sujra). 

(A) 8eepp. 621, 622, anfs. See also Kimherley y. TIickman{lMti), 1 Saund. & 0. 

90 (where a claimant had neglected to proceed to tiial as direct^ by the order, 
on an application by the execution creditor that he should proceed to trial gt the 
next assizes and pay the costs occasioned by h^ default, together with the costs 
of Uie aiiplication. Held that the claimant must pay the costs occasioned by 
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matter is one for the discretion of the court (i), and in a proper 
case, as on the trial of an action, the successful party may be 
deprived of his costs (/c). ‘ 

1271. The claimant is only liable for costs and charges 
subsequent to the date of his notice of claim (Z). Where the 
order directs a sale by the sheriff unless the claimant gives security 
within a stated time, and the security is not given till the last 
moment, or not at all, the claimant, though ultimately successful 
on the issue, must pay the sheriff’s charges between the date of 
the order and his giving security or sale, as the case may be, since 
it is fur his benefit that the goods were kept, but he may be 
entitled to have such costs included in the costs given him against 
the execution creditor 

1272. ^Where the claimant succeeds in substance as against an 
execution creditor, though it happens that he is not entitled to all 
the goods claimed, he is, as a rule, entitled to the costs of the 
issue (u); and where the claimant succeeds as to part, and the 
execution creditor as to the other part, the costs may be divided 
and ordered to be taxed on that principle without reference to 
consideration as to which party was plaintiff and which defen- 
dant (a). So also on a stakeholder’s interpleader, if each of the 
claimants succeeds in part, each party may have to pay his own 
costs (b). 

1273. The costs of the successful party include the costs of an 
application to take the money out of court (c), or to obtain the 
subject-matter of the dispute from the stakeholder (d) where such 
an application is necessary. 

1274. The successful claimant in a sheriff’s interpleader is 
entitled to recover as costs from the execution creditor the sheriff’s 
charges, such as possession money and expenses of sale subsequent 

his default, but that the costs of the application ought to be made costs in the 
causo). 

(t) 11. 8. 0., Ord. 57, r. 15. 

(/i) V. Iltvinyton (1889), 5 T. L. R. 642, C. A. ; see also Swairie v. 
(Stephen) (1841), 9 Dowl. 347. As^to what is good ctfase for dopriviug i 
succeaeful party of his costs, see title Fuaotiok and PuoCEDrjiE and, inter 
aha, Sutcliffe v. SmtYA (1886), 2 T. L. R. 381, 0. A.; Huxley v. Weet London 
Extension liml. Go. (1889), 14 App. ^as. 26, 32 ; Forster v. Farquhar, [1893J 1 
Q. B. 564, C. A. ; Qranvtlle A Co. v. Firth (1903), 72 L. J. (k. ii ) 152, C. A. 

(0 Oasketl V. Sefton (1845), 14 M. & W. 802; Goodman v. BlaJee (1883), 19 
Q. B. D. 77. 

(in) Malonfi v. Boas, [1900] 2 I. R. 686, 0. A. 

(ti) Plummer V. Prtcc,(1878), 39 L. T. 657, 0. A. 

(o) Leii;ta v. Holding (1840), 9 Dowl. 662; Dixon v. Tates (1833), 5 B. & Ad. 
313 ; Clifton v. Davis ^1856), 6 E. & B. 392 (where the claimant succeeded as to 
fiTe-SLXths and the execution creator as to the remaining sixth) ; overruliug 
Staley v. 'Bedwell (1^39), 10 Ad. & El. 145 ; Cummin^ v. Kavanagh (1890), 26 
I. L. T. 24. 

(£) Carr v. Edwards (1839), 8 Dowl. 29 (where the plaintiff to an issue 
claimed £183, part of a sum of £492 17s. Qd. in the hands of a stakeholder, the 
defendant to the issue claiming the whole amount, a rordict being found lor the 
plaintiff for £50. Held that each party must pay his own costs). 

(c) Cusel V. Pariente (1844), 7 Man. A Q. 527 ; Mereditlh v. Sogers (1839), 

7 Dowl. 696. . 

(d) Bamu y. Bank off England (1838), 7 DowL 319. 
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• 

to the order on the interpleader summons (e), or to the repayment to 
him by the execution creditor of the amount deducted by the sheriff 
from the proceeds of a sale of the goods for the charges of the 
latter (/). 

• 

1275. In a sheriff’s interpleader there is no power to order costs, 
payable by the claimant to the execution creditor as a result of the 
trial of the issue, to be set off against the costs payable by the 
execution creditor under an order made in the original action {g). 

1276. Where the unsuccessful claimant is a married woman an 
order may be made for payment of the costs out of her separate 
estate, subject to a restraint upon anticipation (k). 

1277. If the execution debtor becomes bankrupt, and Ihe official 
receiver intervenes before the sale is completed, the costs of the 
execution creditor and of the claimant, although directed l)y the 
order made in the interpleader proceedings to be paid out of 
the proceeds of the sale, may not be deducted by the sheriff from 
the amount he must pay over to the official receiver (i). 

1278. Where the order for an issue reserved the question of costa, 
and subsequently the defendant to the issue obtained an order that 
the order for tlie issue be discharged unless the plaintiff to the 
issue took certain steps within a stated time, and, on the plaintiff’s 
failure to take the slops, obtained a further order for payment of 
his costs, it was held that the order for costs was rightly made, as, 
notwithstanding the terms of the order of discharge, there was 
still jurisdiction under the first order (k). 


m 

Part III. — Interpleader In County Courts. 

Sect. 1. — Jurisdiction. 

1279. County courts have jurisdiction to grant relief by means of 
interpleader in preceedings which have been commenced in the 
county courts and also in proceedings transferred to them from the 
High Court. The jurisdiction in proceedings commenced in the 
county court was first given for the protection of high bailiffs 
only {1). This was extended by the Judicature Act, 1873 which 
gave inferior courts power to grant such relief, redress, or remedy 
in as full and ample a manner as might and ought to be done in 
the High Court. But a county court is still unable to gronit relief 


! c) Goodman V. Blake (1887), 19 Q. B. D. 77. ^ 

/) ItlaUr y. Beager (1Q|?7), 76 L T. 392. 
g) Barker v. Hemming (1880), 6 Q. B. D. 609, 0. A. 

h) Nunn Co. v. Tyson (1901), 17 T. L. R. 624. Seo title HusnAvn and 
WIPB, Vol. XVL, p. 374. 

(♦) Be Rogers, Ex parte Sussex {Sheriff), [1911] 1 K. B. 104. 

\k) Wicks V. Wood (1878), 26 W. R. 680. 

h) Couuty Courts Act, 184!6 (9 & 10 Yict. c. 95), s. 118; see also County 
Courts Act, 1867 (30 & 81 Viot. o, 142), s. 31. . 

(to) 36 & 37 Viet. 0 . 66, s. 89. See title Cotjntt Courts, Vol. VIII., p. 432. 
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where the applicant (other than the high bailiff) is not at the time 
of the application a defendant in a county court action (n). Persons 
who uioi ely expect to be sued cannot apply for relief in the county 
court as they may in the High Court (o). 

•Tiie jurisdiction in proceedings commenced in the county court 
depends upon the Judicature Act, 1873 (p), s. 89, the County Courts 
Act, 1888 lq)y and the County Court Rules, 1903 — 1911 (r). 

Sect. 2. — Cases in uhirh llelief may he given. 

1280. The high bailiff may apply for relief whenever a claftn is 
made to or in respect of any goods or chattels taken in execution 
under a process of the court, or in respect of the proceeds or 
value thereof (a). 

1281. Belief may be given to a defendant in an action brought 
by the assignee of a deb^b or chose in action, who has had notice 
that the assignment is disputed, as to the whole or part of the 
debt or chose in action, by the assignor or anyone claiming from 
or under him, and also where the defendant in any such action, 
or in any other action for any debt, chose in action, money, 
goods or challels, has had notice of any other opposing or con- 
dicting claims to the whole or any part of the subject-matter 
of the action {h). The titles of the plaintiff and the claimant 
need not have a common origin, but may be adverse to and 
independent of each other (c). 

bECT. 8. — Conditions oj Relief. 

1282. No conditions similar to those obtaining in the High Court 
are attached to applications by a high bailiff, but where the applicant 
is a defendant, he must Batisf 3 f*the registrar by afBdavit that he claims 
no interest in the subject-matter in dispute other than for charges 
and costs, that he does not collude with either the plaintiff or the 
claimant, and that he is willing to pay or transfer the subject-matter 


(71) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 89 ; County Court Rules, 
Ord. 27, r. 15(1). The main reasSn for this liinitatioTiFseeiaB to be due not to 
any words of the statute itself, which are of a wide character, but to the absence 
of any {irovUiou of practice as to an originating summons under which such 
issues are raised in the High Court 

( 0 ) See p. 586, ante. 

If) 36&37 Viet. c. 66. 

(^) 61 & 52 Viet. c. 43, s. 120 ; ibid.^ s. 156 (deposit by claimant of value of 
subject-matter with bailiff or , security to be given); ih%d., s. 167 (power of 
court to isMie summons on application by high baililf calling parties befoie it 
to interplead). 

(r) County Oourti-lules, Ord. 27, and Ord. 63, rr, 14—17. For the jurisdic- 
tion of the county court in interpleader proceedings remitted from the High 
Goui t, see title CdusTY Couhts, Vol. VIU., p. 44^ 

County Courts Act, 1888 (61 & 62 Viet. c. 43), s. 167. 

(/>) County Court Rules, Ord. 27, r. 16(1). Where the application arises out 
of an assignment, it is essential that the applicant has had due notice thereof in 
writing (Judicature Act, 1873 ^36 & 37 Vict. c. 66)» s. 26 (6); Re New Hamburg 
and hrazxlxan Ruilwag Co., [1876] W. N. 2391 ; see p. 684, ante, olaims 
muht be adverse and conflicting in the sense of being claims to the some thing 
(Qreatorex v. Stiackle, [18961 l&O. R. 249); and see p. 686, ante. 

( 0 ) County Court Rules, Ord. 27, r. 16 (3) ; see p. 684, ante. 
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into court or dispose of it as the court may direct (d). Copies of Baott 3. 
the affidavits must be lodged with the registrar for the plaintiff .and OonditioDi 
claimant (e). • of Beli ef. 

Sect. 4. — 7'/ie Claim. 

Sub-Sect. 1. — IIow and when, made. 

1283. Where a claim arises out of process of the court it must be Practice in 
made in writing (/). If the claim is not* admitted by the execution interpleader 
creditor within four days of his receipt of notice of the claim sent 

to Jiim by the high bailiff, and the claimant persists in his claim, 
the high bailiff shall apply for an interpleader summons to be 
issued ig). 

1284. Five clear days at least before the return day the claimant Partiouian. 
must deliver to the high bailiff, or leave at the office of the registrar, 

two copies of the particulars of the goods or chattels claimed, and 
of the grounds of his claim, with his full name, address, and 
description {h). 

Where the claim is by a landlord for rent, particulars must be 
given of the amount, period, and premises in respect of which it is 
claimed (i). 

1285. Particulars which merely state that the goods claimed are Extent of 
the property of the claimant without giving the grounds for the particulars 
claim are insufficient (y), but particulars giving the date of and ^ ^ 
parties to an assignment under which the claim is made are a 
sufficient compliance with the rule (A.). The goods claimed need 

not be speciticiilly set out (1), and slight errors in the particulars 
will not invalidate their sufficiency (in). 

1286. Where the particulars are insufficient or not delivered in Where 
time, the judge should either amenii them or order a new summons pariicuUrs 
to be issued, as he is bound to adjudicate upon the claim upon 

the merits («)• Where the judge erroneously decides that the 
particulars are insufficient and orders the claimant to pay costs, 
the High Court may order him to adjudicate upon the claim, but 
has no jurisdicticyi to reverse the o$der as to costs (o). 

(d) County Court Buies, Ord. 27, r. 15 (2); ib%d.f Form 226; see p. 594, ante, 

(«) Ibid. 

(/) County Court Eules, Ord. 27, r. 1 (1). 

Ig) Ibid., r. 3. 

(A) Ibid., T. 5. One of the copies must forthwith be sent by the high bailiff 
by post to the execution creditor (ibid.). 

(t) Ibid. As to a landlord’s claim for rent where process has been issued, see 
title County Coukts, Vol. VIII., p. 663. 

(J) R. V. ChtUon (1850), 15 Q. B. 220; Re Oullum v.^Rosa, Rx parU Tanner 
(I860), 19 L. J. (q. b.) 319; see also Richaniaon v. Wrinht (1S75), Ij. E. 10 
Bzch. 367 (where the court was equally divided). 

(k) R. V. Rkharda (18«), 20 L J. (q. B.) 351. 

hj Healtm v. M'George (1851), 18 L. T. (o. s.> 109 ; R. v. Stapylion (1861), 21 
L. J. (Q. B.) 8. 

(ni) R.g.. Re TIardy v. Walker, Ex parte M'Fee (1853), 9 Exch. 261 (where 
the address given was Elizabeth Street instead of *'Euzabeth Terrace ’*).' 

(n) Benoick v. Rojffey (1854), 9 ExoL 315. 

(o) B. V. Richarda, aupra; Churchward v. Ggleman J\3Q3), L. B. 2 Q. B. 13; 
b it see Whitehead v. Procter (1858), 3 II. & N. 532. The High Court may also 
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1287. Where damages are claimed by the claimant from the 
execution creditor or from the high baili£f in respect of the seizure, 
the particulars of the claim to the'goods must also contain a state- 
ment of the amount claimed for damages and the grounds of the 
claim ( p). 

Where such a claim is made, the high bailiff and the execution 
creditor, or either of them, may pay into court a sura of money 
in satisfaction of the claim, and the payment so made has the same 
effect as if the proceeding were in an action in which the claimant 
was plaintiff and the high bailiff or execution creditor defendant^^). 

1288. Where the interpleader proceedings are taken by a 
defendant to an action, no provision has been made that notice of 
the claim in writing shall be given as in the case of interpleader by 
the high bailiff ; but where the claimant persists in his claim, he 
must, five clear days at least before tlie reiurn day of the inter- 
pleader summons, leave at the registiar’s office three copies of 
particulars of the grounds of his claim, one of which the registrar 
must send to tlie plaintiff, and the other to the defendant (r). 

1289. Where an order is made in the High Court on an 
interpleader summons issued at the insLai ce of the sheriff, trans- 
ferring the procoediiiga to a county court, the cliiiinant must, at 
least five clear day8(«) before the day fixed by the county court for 
the hearing of the proceedings so transferred, lodgo with the registrar 
two copies of the particulars of the goods or chattels he claims and 
of the grounds of his claim, one of which the registrar must 
forthwith send by post to the execution creditor (t), but in such 
particulars no claim for damages will be allowed (a). 

Sdb-Seot. 2 . — Admission or Withdrawal. 

1290. If within four days after receipt of notice of the claim the 
execution creditor gives notice (b) to the high bailiff that he admits 


prohibit the county court judge from proceeding on the original plaint (^e 
Hardy v. Walker, Hx parte M'Ffc (1853), 9 £xch. 2G1). *' 

( p) County Court Rules, Ord. 27, r. 8, as altered by County Court Rules, 
1911, Ord. 27, r. 8 (2) ; thid., Form 2t 1. Where the claimant has not claimed 
damages before the issue of the intei pleader summrms, biit claims them in his 
paiticulars. Jbo may be ordcied to pay the co^ts of any lulbmrnrnent which may 
be nocHssary to enable the execution creditor or the high bailiff to pnBpaie bis 
defence to the claim so made (County Couit Rules, Ord. 27, r. 8 (2), May, 1911). 

(y) County Court Rules, Ord, 27, r. 10. See title County Courts, Vol. VI 11., 
p. 493. 

(r) County Court Ih^Jcs. Ord. 27, r. 15 f o) ; ibid.. Form 230. Non-comjiliance 
with this rule may be waived whore all parties consent, or without consent 
if the judge directs.. 

(a) In a proper case the court will reduce the period expedite the hearing 
(County Court Rules. Ord. 33, r. 13). 

(4) County Court Rules, Ord. 33, r, 10. By consent of all parties, or without 
such consent, if the judge so directs, the interpleader claim may be tried although 
this rule has not been complied with [ibid.. Form 21>). 

(a) County Court Rules, Ord. 33, r. 11. Befoie this rule it had been held that 
the county court judge could not allow a claim for "damages to be added [Oliver 
V. Lexvu, [1889] W. N. 224). ' 

fb) For foim, see County Court Rules, Form 204 A. 
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the title of the claimant, he is only liable to the high bailiff for 
possession fees or expenses incurred by the latter prior to the notice The Claim, 
of admission being received, and, where necessary, these may be 
recovered by the high bailiff upon an application to the court in 
writing, three clear days’ notice thereof being given to the execution 
creditor (c). 

1291. The high bailiff on receipt of the notice of admission may. Withdrawal 
withdraw from possession, and apply in writing to the court for 

an order protecting him from any action in respect of the seizure ^ 
and possession of the subject-matter of the claim. Three clear 
days’ notice of any such application must be given by the bailiff to 
the claimant, who may attend the hearing. The judge may make 
such order as to protection and costs as may bd just and 
reasonable (d), 

1292. If there is no such admission and the claimant does not Where no 
withdraw, tlie high bailiff must issue an interpleader summons, and admission by 
then, if before the return day the claimant files a notice of with- cr^itM or 
'drawal and gives notice to the execution creditor, or the execution withdrawal 
creditor files an admission of the title of the claimant and gives claimant, 
notice to the claimant, the subject-matter of the dispute or money 

paid into court will be dealt with and disposed of as if no claim had 
been made or the execution had been withdrawn, as the case may 
be, and the judge may make such order as to costs and charges as 
may be just and reasonable (e). 

1293. Where the interpleader proceedings are commenced by a Abandonment 
defendant and the claimant desires to abandon his claim, he must, 

five clear days at loa.st before the return day of the interpleader ^nTis^the " 

suiiimon.s, leave at the registrar’s office three copies of a notice of defendant to 

relinquishment, one of which is sent by the registrar to the plaintiff action. 

and another to the defendant (/). Where such a notice is filed, the 

judge, on the return of the mterpleador summons, may make an 

order declaring the claimant and all persons claiming under him 

for ever barred against both the plaintiff and defendant in the 

action, and all persons claiming iftider them, and may also make 

such order against the claimant as to costs incurred by the 

other parties before receipt of notice of relinquishment as may 

be just ((/). 

Sub-Sect. Z.—Vepoait or Security hy Claimant. 

1294. Where a claim is made to or in respect of good^ taken in Deposit to be 
execution, the high bailiff must forthwith sei^d to the claimant 

- security . 

^ • given. 

(c) County Court Euloa, Oi-d. 27, r. 1 (2). Formerly the fees could only be 
recoveivd by iin-ans ot an nctnai {Thmnaa v. Pe*k (IS.SS), 2u Q B, D. 727). The 
ap}>lication must (jo in writing iiiid lutitulod in tho luuCtur of the execution 
(County Court Rules, ( >rd. ;27, r. 1 (2) ). 

{d) County Court Rules, Ord. 27, r. 2. 

(s) I bid., r. 3. > 

(/) Ibid,, r. 15 (5); t6td.,Form 23U. 
r. 15 (f),(b). 
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a notice (A), requiring him to make a deposit or give security (i), 
and also a notice of the claim to the execution creditor (k). 

The claimant may deposit with the bailiff, either the amount. of 
the value of the goods he claims (/). to be paid by the bailiff into 
court to abide the decision on the claim, or the amount of the 
costs for keeping possession until the decision (m), or instead of 
deposit he may give to jthe bailiff security for the value of the 
goods claimed in the form of a bond with sureties {n). 

1295. Where a claimant, whose title under a bill of sale was 
admitted, deposited the amount of the judgment debt and costs, and 
not the value of the goods, and the high bailiff withdrew from pos- 
session wit^iout consulting the execution creditor, it was held that 
the high bailiff ought not to have withdrawn, and that the court had, 
on an application by the execution creditor, power to order the high 
bailiff to retake possession, and to order a salo of the goods, if there 
was evidence that tlie proceeds of such sale might realise sufficient 
to discharge the bill of salo and leave a surplus towards the 
judgment debt and costs (o). 

1296. Whhre a claimant deposited more than sufficient to cover the 
judgment debt and costs, though less than the value of the goods, and 
the executi(m creditor before the return day of the summons admitted 
the claimant’s title, it was held that the bailiff was not entitled 
to possession foes after the date of the deposit, since, having taken 
the amount deposited, which he had no right to do except on the 
assumption that it represented the amount of the value of the 
goods, he ought to have withdrawn from poBsession and could 
not afterwards be heard to say that it did not represent the 
value (p). 

1297. Where an amount equal to the value of the goods is paid 
into court, and thereupon the high bailiff withdraws from possession, 
the goods may be seized again by another execution creditor. In 
such a case the remedy of the original execution creditor is against 


(A) For form, soe County Court Rules, Form 205. For&erly uosuch request 
was necessary before a sale could take p^ce {Uramer v. Matthews (1881), 7 
Q. B. I). 425). 

(t) County Court Rules, Ord. 27, r. 1 (3). 

(k) Ihid.,jc. 1 (1); ibid., Form 203A. 

(l) The Taluo will be fixed by appraisement in ease of dispute (County Courts 
Act, 1888 (51 & 62 Viet. o. 43), s. 168). “ Dispute ” means a dispute between the 
claimant and the execution creditor {Miller & Co. v. Solomon, [1906] 2 K. B. 91). 

(fit) These fees are set out in Sched. B to the Treasury Order regulating 
court fees, dated SUth^eoember, 1903. Where the high bailiff levied under 
three warrants upon different goods of the debtor on the same premises, and 
possession under all the warrants was held by the same man, he was held to be 
entitled to possession money under each warrant {ResMorgan, Ex parte Board 
of Trade, [1904] 1 K. B. 68). 

(n) County Courts Act, 1888 (61 & 62 Viet. o. 43), ss. 156, 108, and County 
Court Rules, Ord. 29 ; ibid.. Forms 235, 236. 

J o) Miller dk Co. v. Solomon, supra. • 

p) Newsum, Sons <fc Co., Ltd. v. James, [1909] 2^K. B. 384. It is somewhat 
icult to reconcile this case with Miller a Co. v. *Solomon, supra, on the ques- 
tion of principle as to how mudh should be deposited as seounty. The cases 
laijfely depend upon the special facts. 



Part III.— Interpleader in County Courts. 


688 


the money in court and not against the goods (q). Where the value 
of the goods deposited is less than the amount of the judgment 
debt, and the money in court is paid out to the execution creditor 
on the claimant failing to establish his claim, the execution 
creditor is not entitled to the value of the goods depoafted 
a second time by the same claimant on a second execution upon 
the same judgment being levied by the execution creditor, since he, 
has elected to accept the money deposited in the first instance in 
lieu of the goods (r), 

•• 

Sect. 5. — Paymant into Court, 

1298. In interpleader proceedings by the high bailiff,, where the 
claimant deposits with the bailiff the amount of the value of the 
goods claimed, or fails to deposit or give security and the bailiff 
sells the goods, the amount of the deposit or proceeds of the sale 
must be paid into court by the bailiff to abide the decision of the 
judge upon the claim (s), and any money paid into court under the 
execution must be retained by the registrar until the cl.iim has 
been adjudicated upon (t). In an interpleader by a defendant, thd 
subject-matter of the action and claim must be brought into court 
by the defendant on filing his affidavit of disintorestedness, or at 
any time after the issue of the summons (a). 

Sect. 6. — Sale by High Bailiff, 

1299. Where no deposit is made by the claimant, nor security 
given, the high liailiff must sell the goods and pay the proceeds into 
court to abide tho decision of the judge (v). 

Where the real owner claims thp goods, but makes no deposit 
nor gives security, and the high bailiff thereupon sells under 
this provision, the sale conveys a good title to the goods although 
the judgment debtor is not the true owner (a). But where the 
claimant is not the real owner and the real owner makes no claim 
to the goods, the purchaser does not get a good title as against the 
real owner {b), ^ • 

ig) Wells V. Hughes, [1907] 2 K. li. 845 ; S. 0., 23 T. L. E. 733, 0. A. 

(r) Hatidow v. Morton, [1894] 1 Q,. 13. 505, 0. A. The taking the money out of 
court was held to be an election to accept the money in lieu of the* goods, and 
the execution creditor was therefore estopped from afterwards denying that as 
against himself the goods were the claimant’s; and see title Estoppel, 
Vol. XIII., pp. 368, 365. Tho qu^tion as to what the result wouli^have been 
if the judgment creditor had seised the goods the second time on another 
jiidgment was left open ; compare Kulchie y. Golden Sdvereigns, Ltd., [1898] 

2 a a 164, 0. A. 

'*) County Courts Act, #1888 (51 & 62 Viot. o. 43), s. 156. 

County Court Buies, Ord. 27, r. 5. 

Ibid., r. 15 (6). 

County Courts Act, 1888 (51 & 52 Yict. o. 43), s. 156. Ho need not first 
apply for an interpleader eummons {Cramer y. Matthews (1880), 7 Q. B. D. 
425). 

(o) Goodlock y. Cousins, [1897] 1 Q. B. 658, 0. A. ; see also Cramer v. Matthews, 
supra, at p, 433. « 

(6) Crane dk Bone y. Ormerod, [1903] 2 K. a S7« 
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None of the provisions of the County Courts Acts (c) or Rules {d\ 
nor the preceding principles, relieve the high bailiff from liability 
in conversion if he sells goods under an eicecution which are not 
the goods of the execution dei)tor, and if the true owner has a right 
to the possession of those goods (e). 

1300. The high bailiff may in his discretion delay selling the goods 

until the judge has adjudicated upon the claim, and where he does 
so he may be allowed, for the keeping of such continued possession, 
such costs out of pocket only as the judge may order (/). *’ 

1301. Where the claimant alleges he is entitled to the goods or 
chattels seized by the high bailiff under a bill of sale, or otherwise 
by way of security for debt, the judge may order a sale of the whole 
or part of the subject-matter of the claim, and direct theapplicFition 
of the proceeds in such rjanner and upon such terms us may be 
just {(j). A duplicate of such order for sale must be given by the 
registrar to the high bailiff, who must forthwith soil the goods and, 
after deducting the expenses of the sale, taxes, and rent, if any, 
directed by^the order to be paid, pay the balance into court to be 
applied by the registrar in accordance \'ith the order (/t). The 
costs of an application for sale under the rule are borne as between 
the parties to the application as the judge directs (i). 

1302. In proceedings transferred from the High Court, where 
the usual order has been made for withdrawal by the shoriff on 
payment by the claimant of the value of the goods claimed, and for 
sale in default, and such order provides that such directions for 
sale shall be subject to any order made by the court before sale 
directing the sheriff to remain 'in possession or hand over possession 
to the high bailiff, any party to the proceeding, including the 
sheriff, may, on notice to the other parties ( ;), apply (/j) hir a 
postponement of the sale and to expedite the hearing of the 
proceeding. The judge may thereupon make the order asked for 
upon such terms as to possession money or other charges as may 
be prescribed by the order of t^nsfer, or if nonb, then upon sucii 


(c) CounW Courts Act, 1888 (51 & 62 Vu t c. 48; ; County Courts Act, 1903 
(3 Edw. 7, 0 . 42). 

(d) County Court Buies, 1903 — 1911. 

(a) Jelk$ V. Hayward, [1905] 2 K. B. 400 (whore furniture was let on hire by 
the claimants to the ezec\ition debtor, uiuler an agreement whereby the claunant 
could immediately retake posbession upon its being taken in exec‘uti<m, and the 
claimants were unawifre of the seizure). 

(/) County Court Rules, Ord. 27, r. 7. 

(o) Ibid., r. 13 (l). See Miller Co. v. Solorr\fin, [1906] 2 K. B. 91 
and pp. 632, 633, avU. 

{h] County Court Buies, Ord. 27, r. 13 (2) ; ihd.. Form 212a. The costs of an 
application for sale under this rule are in the disci otion of the judge {thul., 
Ord. 27, r. 13(3), May, 1911). . 

(t) Ibid., as altered by the County Court Rules, 1911. 

(j) Where the application is made by ono of tfao parties to the proceeding 
notice must be given to the Lordon agent ol the under-sheriff. 

(&) The application 18 made under County Court Rules, Ord. 12, r. 11. See 
title County Courts, Vol. VIIL, p. 507. 
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an may be just and reasonable, and may also expedite the 
hearing (Z). ^ 

Sect. 7. — The Application, 


SSOT. S. 

Sale by 
High Bailiff. 


Sub-Sect. 1.— /» General 


1303 . In claims arising out of process of the court, where there is By high 
neither an admission of the claimant’s title by the execution, bailiff, 
creditor within the time limited, nor withdrawal by the claimant, 
the high bailiff may, before or after any action has been brought 
against him, npply to the registrar for a summons calling the 
execution creditor and claimant before the court (m)- The applica- 
tion must be made to the court of the district where the levy has 
been made(n). • 


1304 . The summons may be issued without leave of the judge (o). Practice, 
and service must be effected as in the case of an ordinary 
summons (p). The summons must be served on the solicitor of 
any party who acts by a solicitor {q). Where the claimant has failed 
to make a deposit or give security, the time of service may, if the 
high bailiff so desires, by leave of the court, be such as will obtaih 
a speedy decision on the claim (r). 


1305 . Where the defendant to an action is an applicant for relief By defendaat. 
ho may within five days of the service of the summons in the action 
apply to tlie registrar for a summons for relief against the claimant (s). 

On being satisfied by afli<lavit that the necessary conditions for 
relief to be granted exist (0, the registrar must issue an interpleader 
summons for service on the claimant (a), returnable as soon as con- 
venienlly may bo, and must annex thereto a copy of the original 
summons and of the affidavit in support. Notice of the issue of the 
interpleader summons must be given to the plaintiff and defendant 
to the original action (/>). 


Sub-Skci. 2. — C7^atm by Ereevtion Creditor for Damagee. 

1306 . Where damages are claimed by the execution creditor Where 
against tlie high 4)ailitf for nogligeiRje or misconduct or other cause danaigea for 
arising out of the execution of the process, the execution creditor 
must, at least five clear days before the return day of the summons, execution^ 
give notice in writing to the registrar and high bailiff stating the cieditor. 


(/) County Court Rules, Old. Ud, r. l.d (1). 

(m) County Courts Act, 188H (51 & 62 Vict. c. 43), B. 157 ; County Court 

Buies. Old. 27, r. 12; tbtd , Forms 206 -210. ' 

(n) County Court Rulos, Ord. 27, r. 12. • 

(o) I bid., r. 11. 

Ip) T. 4. See tj^le County Coubts, Vol. VIII., "p. 468. It hna been 
held in Ireland that the county couit has no junsdiction to pronuunuo a 
decree upon an interpleader process where service was effected out of the 
jurisdiction (Spence v. Parkea, 11900] 2 I. R. 610). 

I q) County Court Rules, Ord. 27, r. 11. 
r) Ihd., r. 4. 

•) Ibid ., r. 16 (1). 

i) See p. 628, ante. ^ 

a) For Form, see County Court Buies, Form 227. 

6) County Court Rules, Ord. 27, r. 15 (4); ibtd., Forms 228, 229. 
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amount and grounds of the claim, and, on the hearing of the 
summons, may apply to the judge to adjudicate upon the claim. 
Such a claim is to be deemed a claim in interpleader for the 
purpose of fees and costs (c). The high bailiff may pay money 
into court in satisfaction of the claim, as if the proceeding were 
an action by the claimant against him (d). Where the claim for 
damages is not made uritit after the order has been made on the 
summons in respect of the goods, no action can be maintained 
upon it(e). 

Sub-Seci\ 3. — Trana/errfd Proceedinga. 

1307. Where the proceedings have been transferred from the 
High Court; the claimant (/) must lodge (g) with tlie registrar the 
order of transfer, or a sealed duplicate or copy thereof, ofHce 
copies of all affidavits filed on the application to the High Court, a 
copy of any issue directeu to be delivered between the parties, a 
statement in writing giving the names and addresses of the parties 
and their solicitors, and setting out concisely the nature of the 
proceedings transferred, together with a request to enter the pro- 
ceedings for hearing. The registrar must then enter the proceedings 
and give notice to the parties of the time and place for the hearing, 
and to the London agent of the under-sheriff, where the proceedings 
have been taken by the sheriff (/i)* 

Sect. 8. — The Order. 

Sxtb-Seot. 1. — Non-Appearance of Partiee. 

1308. In interpleader proceedings by a defendant, if on the 
return day of the interpleader summons the plaintiff in the action 
does not appear, the action and interpleader summons must be 
struck out, and the judge may make such order as to costs as may 
be just (t). 

If the claimant does not appear, the judge must hear and deter- 
mine the action as between the plaintiff and defendant, and may 
make an order declaring the claimant and persoqs claiming undo'* 
him for ever barred against the defendant and persons claiming 
under him, and such order as to costs against the claimant as may 


(c) County Court Buies, Ord. 27, r. 9; ibid.. Form 222. 

(d) IHd.. r. 10, See title County Courts, Vol. VHI., p. 493. 

(e) Death r. //arriaon. (1870), L.’B. GEzch. 15. This was a decision under the 
County Courts Act, 1867 (30 & 31 Yict. o. 142), s. 31. Under the County Courts 
Act, 1846 (9 & 10 VicUo. 95), s. 118, it was a moot point whether the jurisdic- 
tion of the jud» was not confined to the determination of the right to the goods 
in dispute or whether he could go into the question of damages for trespass. 

(/) If the claimant fails to take the nedbasary stefis, any other party to the 
proceedings, including the sheriff, may do so. 

(^) If no time is limited by the order of transfer, the lodgment must be 
effected within seven days from its date. 

{Ji) County Court Buies, Ord. 33, r. 9. Ten clear oays* notice at least must 
be given, unless shorter notice is directed by the order of transfer, or the judge 
or registrar (ibid.). The court may expedite the hearing and may reduce the 
len^ of notice {ibid., r. 13 (2) 

(0 /«<*., Ord. 27, r. 16 (7) 
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be just. But the order barring the claim as against the defendant 
does not affect the rights of the plaintiff and claimant between 
themselves (k). 

If the defendant alone does not appear, the judge must hear the 
cases of the plaintiff and claimant and give such judgment thereon 
ns shall finally determine the rights and claims of all parties, but 
no order shall be made in favour of the» claimant as against the 
defendant except at the claimant’s request (/). 

* Sub-Sect. 2 . — Stay of Action, 

1309. Where the applicant for relief is the defendant to an 
action, the registrar upon issuing the interpleader sumHions must 
adjourn the trial of the action to the day on which the interpleader 
summons is made returnable, and give notice to the plaintiff and 
defendant of the adjournment {m). 

1310. Where the applicant is the high bailiff, any action which has 
been brought in any court in respect of the claim or of any damage 
arising out of the execution of the process must be stayed upon thor 
issue of the interpleader summons (n). But an action by the 
claimant against a purchaser of the goods taken in execution will 
not be stayed, since there is no power to bring him before the 
court in the proceedings (o). 

Sub-Sect. 3 . — Adjudication on Claim. 

1311. On the return of the summons issued by the high bailiff, if 
there is no jury, the judge must adjudicate upon the claim made, 
and make such order in respect of the claim and costs of the 
proceedings as he thinks fit(p). He must also adjudicate between 
the parties, or either of them, and the high bailiff on any claim in 
respect of any damage or damages arising out of the execution of 
the process by the high bailiff (q), and may make such order in 
respect of any such claim, and in respect of the costs of the pro- 
ceedings, as may seem fit(r). The order made must include 
directions as to tlih disposal of the \noney paid into court (s), and 
is final and conclusive as between the parties,^ or as between 


(k) County Court Buies, Ord. 27, r. 15 (7) fb). As to where the claimant has 
notice of relinquishment of his claim beiore the return day, see p. 631, ante. 
1 1) County Court Rules, Oi-d. 27, r. 15 (7) (c). 
wi) Ibid., T 15 (4) ; ibid.. Forms 228, 229. 

n) County Courts Act, 1888 (51 & 62 Vict. c. 43), s. 157. 

o) HdU V. Renny (1880), 6 Ex. D. 313, 0. A. • 

I p) County Courts Act, 1888 jol & 62 Vict. c. 43), s. 167.^ 

|g) By virtue of these \urdi the county court jud^e has jurisdiction to adjndi. 
cate upon all claims of wnatever amount arising m the way described in this 
section {Smith v. Bentkin (1893), 94 L. T. Jo. 285). 

(r) County Courts Act, 1888 (51 & 62 Vict. c. 48), s. 167. As to the liability 
for wrongful seizure, see p. §9i, ante, and, generally, title Execution, Vol. XIV., 
pp. 28 et eeq. 

(«) County Court Buies, Ord. 27, r. 14. A minute of the order must be 
entered in the minute book, but need not be drawn up and served unless any of 
the parties require it or the court orders it. Forms, if drawn up, ibid., 
Forms 213—220, 223—225. 
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them, or either of them, and the high bailiff, unless appealed 
from it). , 

1312. The judge must also adjudicate upon any claim of the high 
barliff for fees, and may order payment of such fees by the claimant 
or execution creditor as he thinks just (u). 

1313. In interpleader proceedings by a defendant, the judge ma^ 
make all orders, including orders as to the disposal of the subject- 
matter of the dispute paid or brought into court and as to cost^, as 
may be just and reasonable (a). 

1314. In proceedings transferred from the High Court the order 
must also .contain directions as to the disposal of the money in 
courc, or in the sheriff’s hands, and order the sheriff to deal with 
the money in his hands accordingly (b). 

1315. Damages ought to be awarded against the high bailiff 
where the claimant can prove substantial loss or injury (c). 

1316. The order of the judge may be enforced in the same 
manner as any order in an action in the court {d). 

Sect. 9. — Trial. 

1317. The rules relating to discovery and to the mode of trial of 
actions in the county court apply, with the necessary modifications, 
to interpleader proceeding (c). In intcirpleader issues arising out 
of process the claimant is the plaintiff and the execution creditor 
the defendant (/). Trial may be by a jury at the instance of 
either party {g). 

1318. In proceedings transferred from the High Court, the trial is 
to be in the manner and under the conditions prescribed by the 
order of transfer. If no directions are given by it, any of the 
parties, including the sheriff, may apply to the county court 
for directions. Subject to any directions being thus given, the 


(i) County Courts Act, 18K8 (51 & 62 Viet, c, 42), s. 157. 

i u) County Court llulos, Ord. 27, r 0. 

(a) lhxd.,r, 16 (8), 

(5) Ihid.f Ord. 33, r. 13; Discount JSanking Co, of England and Wales 
V. Lamharde, [1893] 2 15. 329, 0. A. As in the case of an order in 

proceedings commenced in the county court, the order need not be drawn up 
(County Coilrt Rules, Ord. 32, r. 18 ; ibid.. Forms 213, 214). 

(c) K.g.," London, (Jhutham, and Dover Rail. Co. v. Gaslight and Coke Co. 
(1899), 80 L. T. 1 19 (vhore two gas stoves of the value of £18 ISa., exempt from 
execution, were seized and sold for £1 14fl.); Jelks v. Hayward, (1906] 2 K. B. 
460 (where fumitiiro lot out on hire was seized and sold by the high bailiff, 
who was held liable for damages for conversion) ; setPaLso De Coppett v. BarneU 
(1901), 17 T. L. R. 273, C. A. 

(d) County Courts Act, 1888 (61 & 62 Viet. c. 43), s. 167. See title County 
Courts, Vol, VIIL, p. 650. 

(e) County Court Rules, Old. 27, r. 16 (8). Bee title County Courts, 
Vol. VIII., pp. 613, 528. As to the law of ili^covery in general, see title 
Disco vEiiT, Inspection, and Interrogatories Vol. XI., pp. 35 et seg. 

(/) County Court Rules, Ord. 27, r. 4. 

(g) Ihid., Ord. 22, r. 3. 



Part III. — Interpleader in County Courts. 


689 


proceedings are to be tried by the judge without a jury, and the Sbot. 9. 
ordinary procedure in the trial o£ an action applies (h). An applica- Trial, 
tion may be made to expedite the hearing of the proceedings (t), and 
where it is granted the judge may also order the hearing. to take 
place at any convenient court of which he is judge (7). 

Sect. 10. — AppedL 

1319. A right of appeal to the High Court is given where any party Appeal to the 
is dissatisfied with the determination or discretion of the judge in High Court, 
point of law or equity, or upon the admission or rejection of any 
evidence, except that where the money claimed or the value of 

the goods or chattels claimed, or of the proceeds thereof, does not 
exceed £20, there is no appeal as of right, but only if the judge 
thinks it reasonable and proper that an appeal should be allowed 
and grants leave to appeal (k). 

1320. Where the claimant deposits a smaller sum than £20 as Where lens 
the appraised value of the goods, ho cannot claim the right to 

appeal on the ground that the real value is more than £20, and ‘ ’ 

that the smaller amount deposited was sufficient to satisfy the 
judgment (/). Where the value of the goods seized exceeds £20 
there is an appeal without leave, though the judgment debt is less 
than £20, and the claimant has paid the amount of the judgment 
debt into court to prevent a sale (m). Where the value is less than 
£20, but there is joined to the claim to the goods a claim, exceeding 
£20, for damages against the execution creditor upon which judg- 
ment is given for a smaller amount than £20, the execution creditor 
cannot appeal without leave (n), though the claimant can ai^peal so 
far as the amount of the damages is concerned (0). 

1321. Where the claim made is a claim by a landlord for rent to f-andioni’i 
a greater amount than £20, and the landlord appears on the 
hearing of the summons, he, as well as the other parties, has a ■ 
right of appeal (p). The high bailiff cannot appeal against the 
finding on the iswe, ns he is not a«party (q). 


{h) County Court Rules, Ord. 33, r. 12. For proceedings on trial geripiiilly, 
see title County Courts, Vol. VIII., p. 628. • 

ft) County Court Rules, Ord. 33, r. 13 (1). 

1^1 hid., r. 13 (2). Notice of the time and place must bo given by the regis- 
trar to the parties, and to the registrar of the other court, to whom also all 
papers relating to the matter must be transmitted. After the hearing, the 
papers are returned to the registrar of the original courbwith a miuote of the 
order made. The order is here settled, hied, entered and proci^eded upon in the 
original court as if the hearing had taken place there {ihtm). 

(a) County Courts Aot7l888 (61 & 62 Vict. c. 43), s. 120. As to appeals from 
county coiu^ generally, see title County Couuts, Vol. VIII., p. 601. 

(f) mite V. JUilne <t Co. (1887), 58 L. T. 225. 

(m) Vdlance v. Nash (1^68), 2 II. & N. 712. 

(»i) Lwnh ▼. Teal A Ob. (1889), 22 Q B. D. 676. 

(o) Dreesman v. Harris (1854), 9 Bxch. 486. 

(p^ Foulger v. Tayl&r (1860), 6 H. & N. 202. 

Iq) County Courts Act, 1888 (61 & 62 Vict. A 43), s. 120; see Smith y. Carlow 
(1884), 26 Oh. D. 606, 0. A. ; Temph v. TempU (1894), 63 L. J. (q. b.) 556, 
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1322. The incidence of the sheriff’s or high bailiff’s charges is a 
matter of law, and is, therefore, a proper subject of appeal (r). On a 
successful appeal the High Court Has jurisdiction to allow the costs 
of the trial below as well as of the appeal (a). 

1323. In proceedings transferred from the High Court to the 
county court there is an appeal to the divisional court, and from 
that court, by leave, to tlio Court of Appeal, and ultimately to the 
House of Lords (0* 

Sect. 11. — Costs. • 

1324. The scale of costs applicable is governed by the value of the 
subject-matter of the dispute (a). For this purpose the " subject- 
matter ” in interpleader proceedings means, (1) in the case of a 
claimant, the amount of the value of the goods his claim to which 
is allowed, plus the amount of the damages, if any, awarded ; 
(2) in the case of an execution debtor, the amount of the value of 
the goods seized, the amount of the damages, if any, claimed, 
and (3) in the case of a high bailiff, the amount of the damagos 
claimed {b). 

Where the deposit made by the claimant is under Jt‘50, and the 
judge decides in the claimant’s favour, and holds that the goods were 
of greater value than X’50, the claimant is entitled to have his 
costs taxed on scale C (c). 

1325. In proceedings transferred from the High Court, the rights 
of the sheriff to his proper charges cannot be prejudiced nor affected 
by any order of the county court, but the judge may direct by 
whom such charges shall be paid(d), and may also direct that the 
sheriff shall have his costs of the proceedings in the High Court, 
and may direct by which party’such costs shall be paid(<;). 

There is no power to order the sheriff to pay the costs of the issue 
as he is not a party to it. If such an order has been made, the 
sheriff’s proper course is not to appeal against it, but to apply for a 
prohibition ( /). 

Where the goods are handed over by the sheriff to the high 
bailiff in purs, nance of an order of the county court, the latter may 


cited in nqte (e). infra. ro.s?.ibly Le may appeal against the decision on 
the claim for dama;re.s against hiu\. 

(r) Goodman v. /iiidc (1887), 19 Q. B. D. 77. 

(«) Gage Colhna (1867), L. B. 2 0. P. 381. 

(<) Thom/ia V. Kelly (1888), 13 App Cas. 606. The Court of Appeal has juris- 
diction under the Judicatui-o Act, 1873 (36 & 37 Viet. c. 66), s. 46, which is not 
taken away by tho Ap’pellate JuriMliclion Act, 1876 (39 & 40 Vict. o. 66), a 20 
afipi oviug 6V(49 /i v. Turner (1878), 3 Ex. D. 303, 0. A.). See also titles 
County Courts, Vol. Vin., pp. 607 et seq.; Court8,#Vo1. IX., pp. 69 et seq. 

(a) As to costs generally, see title Couniy Courts, Vol. Vlll., p. 678. 

{b) County Court Buies, Ord. 63, r. 16. 

(c) Btudham v. Stanbridge, [1895] 1 Q. B. 670; commenting on Brmjon v. 
Lilley (^1891), 7 T. L. B. 427 ; compare White & Co. ^ Milnt (1887), 68 L. T. 226. 

(d) County Court Rules, Ord. S3, r. 14. 

(e) Temple v. Temple (1894), 63 L. J. (Q. s.) 666.* As to prohibition, see title 
Crown Pracitoe, Vol. X., pp. 141 et eeq. 

(/) County Court Buies, Urd. 33, r. 17. 
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be allowed reasonable charges for keeping possession, not exceeding 
the proper charges of a sheriff. For conducting the sale, if any, Costs, 
he is entitled to the same charges as in the case of an execution 
issued by the county court (g). 

The costs of interpleader proceedings in the Chancery Division Cost* in 
before the order of transfer to the county court, and of the 
transfer, are, subject to any order made in the High Court, in the before*” 
discretion of the county court judge, and Aay be taxed on the High 'transfer. 
Court or county court scale as he thinks just. The costs of the Costs in 
proceedings in the county court are taxed on such county court county court, 
scale as he thinks just (k) 


Part IV. — Interpleader in the Liverpool 

Court of Passage. 

1326. The rules relating to the practice in interpleader proceedings. Practice 

in the Court of Passage of tlio city of Liverj^ool (i) *are almost identical with 
identical in terms with those in force in the High Court. High c^uSi. 

1327. An interpleader summons may he served out of the No power to 
jurisdiction of the court anywhere in England and Wales without 

leave, but there is no power to servo it out of the jurisdiction °urirfiwtoa 
hoyond these limits (k). 

1328. An appeal lies from every decision of the registrar to the Appeal, 
presiding judge (Z), and from the presiding judge to the Court of 
Appeal in every case by special leave of the presiding judge or of 

the Court of Appeal (m). 

1329. The rules and principles governing the allowance of costs tiosn. 
are the same as in the High Court. There exists, however, a 
practice by which, in small cases, the sergeaiit-at-mace does not 
wait for the expiration of tho four days after giving notice to the 
execution creditor* before issuing tlfo summons, but instead the 
summons is issued at once and returnable by special foave the day 
after service. At the request of any party the summons may be 
adjourned, but if, on the return of the surnnious, the claim is 
admitted or withdrawn, costs are usually not given to efther the 
execution creditor or the claimant 


(y) Comity Court Eules, Ord. 33, r. 15. • 

{h) Ihid., r. 16. 

(t) See as to constitution and general jurisdiction, title Couk’J's, VoI. IX., 
pp. 173 et wq. The rules jure made under the Liverpool Cohrt of Passage Act, 
1803 (56 & 67 Viet. o. 37), sVS of which gives them statutory force. They came into 
operation on Ist October, 1903. The order relati'ig to interpleader is Ord. d7, 
as in the case of the rules in foree in the Supreme Court. See p. 581, anic. 

(;t) Liverpool Court of Paf^ge Procedure Act, 1853 (16 & 17 Viot. c. xai. ), s. 67. 
u) Liverpool Court of Passage Act, 1893 (56 A 57 Viet. c. 37), s. 9 ; and see 
title CouBTS, Vol. IX., p. 173. 

(m) Court of Passage Buies, Old. 57, r. 11 (see note (t), supra); Gnait* r. 
ifiore, [1903] 2 KB. 140, 0. A. 


H.L* — ^XVIIr 


X 



642 


Interpleader. 


Pabt 7, 
Inter- 
pleader In 
the BaUbrd 
Htmdred 
Court. 

EnactmcuU. 


Where relief 
given. 


Conditions of 
relief. 

The 

applioallon. 


Payment into 
court. 


Part V. — Interpleader in the Salford 
Hundred Court. 

1330. The interpleader jurisdiction of the Salford Hundred Court 
depends upon the Salford^ Hundred Court of Eeoord Act, 1868 (n). 
No rules relating speciiicallj to interpleader have been made under 
the provisions of that Act which enable rules to be made (o), but 
the Act provides that in any case not expressly provided for therein, 
or by rules of court for the time being in force, the general 
principles of practice in the superior courts shall be applicable to 
actions and proceedings in the court, and by a rule (p) it further 
provides that the practice, where no rules and orders apply to the 
contrary, shall be as nearly conformable as may be to the rules and 
practice of the High Cou’-t. 

1331. The court gives relief (1) to its head bailiff or any of his 
officers where any claim to or in respect of goods or chattels taken 
or intended to be taken in execution under the process of the court, 
or to or in respect of the proceeds or value thereof, is made by any 
landlord for rent, or by any person not being the party against 
whom such process has issued (q) ; and (2) to a defendant in any 
action in the court who is also sued or expects to be sued in respect 
of the subject-matter of the action by a third party (r). 

1332. The conditions of relief are similar to those in the High 
Court and county courts ($). 

1333. The application for relief may be made by the head bailiff 
or any one of his officers before or after the return of the process, 
and before or after any actiorf has been brought against him (a), 
and by a defendant at any lime after declaration and before plea (6). 
The application is supported by an affidavit, in the case of a 
defendant, as to the action having been brought or threatened, the 
adverse claim, and as to his lack of interest, his absence of collusion 
and his readiness to bring the , subject-matter into court or dispose 
of it as the court may direct (c). The head bailiff need not file an 
affidavit unless he relies upon special circumstances (d). 

1334. In interpleader by the head bailiff the goods or chattels 
seized remain in his possession until the court disposes of the 


(n) 31 & 32 Viet. o. exxx. ; as to general jurisdiotion, see title Courts, Yol. IX., 

p. 197. . 

(o) Salford Hundred Court of Becord Act, 1668 (31 ft 32 Yict. c. oxxx.), 

Bs. 1:66—128. * 

(p) B. IdO of Bulps of October, 18G8, made under the Salford Hundred Court 
of foot'd Act, 1868 (31 ft 32 Yict. exxx.}. 

{ ) Salford Uundi-ed Court of Becord Act, 1868 (31 ft 32 Yiot. c. oxxx ), s. 112. 
) Ibid., 8. 109. 

) Ibid. ; and as to these conditions see pp. 692 ei teq., 628, ante. 

) Saif ord Hundred Court of Beoord Act, 1668(31 ft 32 Yict. c. exxx.), s. 112. 

) Ibid., B. 109. 

) Ibid. 

) This ia similar to the High Court practice relating to an affidavit by the 
sheriff ; see pp 594, 595, ante. 
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matter or otherwise orders, uoless the claimant deposits with the 
bailiff the amount in money for which they were seized, together 
with the costs and expenses of tdking and keeping possession, and 
such sum as the registrar may fix to answer the costs of and 
incident to tne proceedings (s). * 

1335. Any action which may have been brought in any superior 
court or the Court of Common Pleas at Lancaster or in any local or- 
inferior court of record in respect of the claim must be stayed, and 
th^ court in which any such action shall be brought may order the 
party bringing such action to pay the costs of the proceedings after 
the issue of the summons {J). In the case of interpleader by a 
defendant the registrar may stay the proceedings in the action 
already brought against the defendant (g). 

1336. There is a power, similar to that in the High Court, of 
sttmmary determination by the registrar of the adverse claims, or of 
directing an issue, and, in the case of non-appearance of the claimant, 
of barring his claim (A), and generally the court may make such rules 
and decisions as appear to be just according to the circumstances Qf 
the case (t). The costs of the proceedings in interpleader before 
the registrar are in his discretion (/c) 

1337. In interpleader by a defendant the judgment in any other 
action ordered to be brought against him or in any issue directed to 
be tried and the summary decision of the registrar shall be final and 
conclusive against the parlies and all persons claiming by, from, or 
under them (J). 

The judge himself has power to grant a now trial, and to enter a 
verdict or non-suit (rn). 


(e) Salford Hundred Court of PiCcord Act, 1SG8 (31 & 32 Viet. c. czzx.), b. 1 12. 
(/) Ibid. 

{g) Ibid., 8. 109, 

(A; Ibid., as to defendant ; B. S. 0., Ord. 57, as to bailiff. 

(t) Salford Hundred Court of Becord Act, 1869 (31 & 32 Viet. o. oxxx.), s. 1 12, 
as to bailiff, ibid., s. 109, os to defendant. 

(k) Ibid. • • 

I Z) Ibid., 8. 110. 

m) Ibid., B. 90; rr. 71 — 73 (see note {p), p. 612, ante). 
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winding up, 36 

instrument of, effect of execution of, on property of society, 87 
notice of, adT^tisement of, in Zovidon Gazette, 36 
engagements, registered society, of, how transferred to another society, S3 
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fidelity guarantee, officer of registered society, when required for, 26 
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21 

confirmation of, when made prior to 1824... 21 
provision for, 21 

when may be made in a savings bank, 2 1 
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societies, co-opeiation with building societies, 6, 6 
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meetings, provision for holding, method of, 23 
special, power of registrar os to, 24 
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member, appointment of, as proxy in respect of society’s investmeuts, 21 
bankruptcy of, provision in rules for, 1 7 
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right to nomination of sums standing to his credit, 17 
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office, rcgisteicd, change of, provision for notice as to, 14 
necessity for, 14 

ofiicer, liability of, for noii-comjiliance with rules, 31 
signature of, presumption as to, 26 
cfliocrs, duty of, provision to be made for, in rules, 24 
Ineligibility of infants to be, 15 
registered society, of, liability to account, 25 

provision for apimintmcnt, 14, 15 
when fidelity guarantee required for, 25 
ofiicials, appointVnent and removal of, provision for, 1 i 
parol, contract by, when valid on behalf of the sociciy, 26 
penalties, recovery of, provisions for, 32 
penalty, delivery of untrue rules, on, 16 

falsification of annual return, for, 16 

lefusal to attend, on, where dispute referred to Chief Registrar, 29 
when legistercd society liable to, 31 
piocccdings, notice of, to set aside dissolution, provision as to, 37 
registcie<l society, by or against, form of, 32 
who may institute. in respect of 8ociety*s property, 32 
profits, appropriation of, provision to be made for, 26 
rules to pi ovule for, 11, 12 

promissory note, In name of society, presumption os to, 26 
property, os the subject of nomination. 

effect of execution of instrument of dissolution on, 87 
illegal possession or misappropriation of society's, liability of persons as 
to, 31, 32 

icgibtration as eHecting the voting of, 10 
puicli.iscr, land, of, as allottee from land society, position of, 6 
rccei})t, reconveyance, in lieu of, on payment of moneys secured by mortgage, 23 
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name, allixiiig to premises, 13 

change of, how effected, 13, 14 
effect of change of, 14 
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liability of oAlcrcr contravening provision as to use of, 13 
use of, in all transactions, 13 
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regiateied socfctjr, debenlurea of, registration under Bills of Sale Acts, 20 
duty of, on ;^eath of nominator, 18 
how dissolved, 34 

jneome tax, when chargeable to, 27 

ineligibility of infants to be oflicers of, 16 • 

Inspection of affairs of, when registrar may order, 30 
interest of luember in, provision for, 11 
investment of capital of, 21 

{ 'oint stock company, and, difference between, 7 
lability of oiScers of, to account, 25 
to penalties, 3L 

management, provision for, 14, 15 
name of, necessity for stating in rules, IS 
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necessity for word “ limited ” on registration, £» 
objects of, provision for, in rules, 14 
payments by committee of, validity of, 25* 
powers and duties of committee of management, 24 
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to hold and dispose of land, 20 
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provisions, when carrying on business in more than one [»art of 
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as medium of state control, 8, 9 
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21 , 22 

registeicd societies, of, functions and powers, 8 
repot t of special meeting to be scut to, 24 
special niecLuig, when to be called by, 24 
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instrument of dissolution, of, necessity for, 86 
legal proceedings pending before, not nlfccLcd, 10 
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vesting of property effected by, 10 
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societies, of, 8 ^ 

removal, otticials, of, provision for, 11 

rent, payment of, bg tenants of registered society, pfovisioii for, 20 
report, annnoloduty of registrar as to, 9 

special meeting, of, duty of the chairman as to, 24 
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provision for registration of, 24 
^ what is, for purposes of the Act, 2$ 
return, annual, falsification of, penalty for, 18 

rizht of member to require copy of, 16 
what most be shown in, 27, 28 

rules, allotments and small holdings, plbvisiona when land to be taken for. 1 2 

( 6 ) 



Ikdex. 


INDUSTRIAL, PROVIDENT AND SIMILAR BOOlETlEB—eontinuea. 
rules, alteration or amendment of, 12, 18 

axipomtnient and removal of officials, provisions for In, 11*- 

appropriation of profits, as to, 11, 12 * 

aiirlitiug of accounts, provision for, in, 11 

bankruptcy of member, provision for, to be made in, 17 

claims,' provision for, in, 11 

contents of, 11 

, copies of, pr(%viBion for supply to applicants, 16 
when admissible as ^ideucei 11 
deceased meniV>ers, must provide for claims in respect of, 19 
delivery of untrue, penalty Cor, 16 
effect of settlement, of disputes according to, 28 
filing of copies, on application for registry, 10 
interest of member in icgistered society, provision for, 11 
invalid, effect on deposit loans, 5 
liability of officer for non-compliance with, SI 
mernbei-ship, regulation of, by. 16 
name of society to be stated in, 13 
objects of the society to be provided for in, 14 

piuvision for, on conversion of company into registcied society, 7, 8 
stiike fund in, hen ultra vtrei, 14 

recording of, when society trading in more than one part of the United 
Kingdom, 9 

registered office, provision for. In, 14 

society, of, as a contiact of membership, 10 
, nature of contents, 3 

e(5al, custody and use regulated by, 1 1 

]>Toviflion for custoily and use of in, 14 
settlement of disputes, when to be by, 23 

society registcrco prior to the Act, of, how affected by the Act, 11 
tiansfur and withdrawal of shares to be provided for in, 11 
“rules,” what Is incJui'cd in wonl as usetl in the Act, 11 
savings bank, rcgisteicti society, when investments may be made by, in a, 21 
Scotland, exemption of societies in, from stamp duty on statutory receipts, 23 
seal, custexiy and use of, provision for, 11, 14 
• name of society to appear on, 13 

set-off, nglit of society as to. In respect of member^s debt, 30 
shares, meinliers, of, lien of regi-steied society on, 30 
transfei and withdiauul of, provision for, 11 
small holdings, power of county or other authority to let to co-operative 
societies, 7 

provisions to be made by societies taking land for, 12 
societies, nature of, entitled to register, 4 

registered before the Act, how regarded, 7 
Bxiecial meeting, application for, how made, 24 

duty of chairman to report as to, 24 

powers of, 24 V • 

when registrar may caU, 24 

resolution, converting company into registered society, form of, 7, 8 

on conversion of Tegistei*sd society into a limited company, 
contents of, 84 

^ provision for registration at central office, 24 
what is, for the purposes of the Act, 23 
stamp duly, exemption, none in respect of, 3, 4 

mortgage receipts, on, exemption of societies in Scotland from, 23 
statutory declaration, necessity for filing with instrument of dissolution, 36 
recoipts, provision for, on satisfaction of mortgage, 22, 23 
stock, transfer of, power of tcgistrar as to, 21, 22 
strike fund, provision for. when ultra tdre*^ 14 ^ Ji 

summary jurisdiction, dlsnutcs, when may be referred to couirt 28, 29 

rignt of society to sue its offleero or sureties in court of, 26 
suspension of registry, effect of, 38 

grounds for, 87 
notice required on, 88 

tenaiita, registered society, of, provisions as to payment of 20 

“ the Act,” moaning of, 3 

transfer of engagements, how effected, 33 

sharea, provlsltm In rules fox|^ 11, 16 
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XratMurj, ^miowtratioD of the Act by, 8 

•B mediom of state control of registered societies, 8 
tenstee, power of registrar aB4o stook in name of, 21, 22 
anreg^tered society, liability of members of, 18 
Tasting receipt, to Uen of reconT«yance, 22 
Testing, property, of, by registration, 10 
Toting, proxy, by, when members have right of, 23 
scale and right of, rules to proTide for, 23 
will, operation of, as a nomination, 17 
winding up, limitation of liability of m'bmber on, 35 
registered society, procedure on, 34 
withdrawal of shares, provision for, 11, 16 
working men’s clubs, registration of, 10 

workmen’s dwellings, county council, power to assist co-operative societies as to, 6 

INFANTS AND CHILDREN. * 

absence of child, power of coart to pro<%ed in, 170 , 

accident, “child,” to, persons incluacd under Fatal Accidents Act, 1846 ..45 

prosecution of persons where performing child meets with, consent neces- 
sary, 153 

account stated, invalidity of, wbeie with an infant, 03 
acquiescence, no bar to assertion of infant’s rights, 62 
acrobatic peiformancc, child, by, liability of peisons causing, 153, 164 
act of infant, when void, 48 

action, compromise of, where Infanta party, when allowed, 145 

right of infant to bring, 62 * 

administration duraiUe minore eetate^ to whom granted, bt) 

where infant next of kin, 51 
admittance, infant, of, as tenant of copyholds, how eUccted, ?6, 97 
payment of fine, on, 97 

adoption, child, of, by person other than parent, not recognised, 111 
adult, liability of, when contracting with infant, 67 

prlsoneis, prevention of association of juveuilo with, 176, 178 
trial of In juvenile courts, provision for, 178 
when not liable as joint contractor with infant, 73, 74 
advancement, child, of, presumption of, 119 

court, by the, when allowed out of capital, 92, 93 

no power to charge real estate Cor purpose of, 93 
effect of failure of puipose of, 93, 94 
power of trnstees,” extent of, 93 
purpose for which made, 93 
trustees, by, out of capital, when allowed, 92, 93 
when guaidian can only ju'ike out of capital, ISO 
advowson, right of infant to hold and present In respect of an, 101 
rights of infant as owner of, 67 

age, child’s, burden of proof os to, in dangerous performnnee prosecution, 169 
fraigluleut misrepresentation by infant as effect of, 66 
full, attainment of, during proceedings, effect of, 143 
effect on proceedings, 137 
competency of persons of, 43 

OQntiDnBtl<ni of service after attaining, effect of, 73 
right of infant partner on attaining, 53 
when attained, 44 * 

by the Sovereign, 44 

agent, power of infant when acting as» 69 
when Infant can appoint., 48 

alienation, infant's real estate, of, powers as to, 132, 133 * 

amusement, employment of children in public j^ace of, when an ofTence, 162 
ante-nuptial agceeiapat as to child’s religion, how construed by the court, 
113 ^ . . 

appeal fronl.* e<invictlon for offence under Ohildren Act, 1908, to what court, 
171 

appearance, prooedure whore none entered on behalf of infant, 141 
application for removal of children to place of safety, who may make, 161 * 

appointment, iproperiy to infant, of, by parent, when void, 78 
testamentaiy, of guardians under statute, 123 
I 4 )preatice, capacity of infant as master to, 56 

eovensiit fi> bind Infant f|g an, when binding, 48 
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apprentice, inclusion of, as “workman” under the Workmen's Compensation Act, 
1906...72 

niifluonduct of, rights of master on, 72 
rights of, on bankruptcy of master, 71 
apprenticeship, binding contract of, right of infant to enter into, 61 
' dissolution and termination of, 71 

form and contents of contract of, 70 
liability of paities on covenants in deed of, 70, 71 
retain of premium under deed of, rights of apprentice as to, 71 
right of infant to binfi himself by contract of, 69 
arbitration, submission by infant to, when void, 63 
arrest of persons committing offence under Children Act, 1008.. .168 
association, childicn, of, with charged adults, prevention of, 176 
attorney, w'lien Infant can appoint an, 48 

automatic machines, removal of, when cigarettes obtained by children, 175 
bail, detention of child on refusal of, place of, 176 

grant of, to fv:‘CU5ed under Children Act, 1908... 168 
lelcasc of child or young pci son on, 176 
bailee, liability of Infant as fraudulent, 75 
bailiff, incapacity of infant to act a.s, 47 
bank account of Infant, position of, -vbere dealt with, 61 
banlcTupt, incapability of infant to be made n, 54, 55 
bankruptcy, master, of, rights of apprentice on, 71 
petition, infant may present, 55 

begging, liability of persons allowing, or procuring child for purpose of, 163 

licncfice. capacity of infaut to present to a, 57, 10 1 

betting, loans to iiifknts for purpose of, illegality of, 173 

Betting and Loans (InfanlsS Act, 1892, effect on ratiheatijn of loans, 65 

bill of exchange, incapacity of infant to give, 49 

board of guaidians, power of, to take proceedings under Children Act, 1908... 171 

bond, incapacity of infant to give, where penalty attached, 49 

breach of trust, when bifant liable for, 51, 52 

brothel, permitting child to reside in, offence of, 163 

building society, infant as member of, 69 

bye<IawH regulating employment of children, power of local authority, 150 

procctluio on making, 160 

capital, advancement, when can be made out of infant's, 130 

application for maintenance out of, when infant has only a reversionary or 
contingent interest, 91 

when a]ii)]ied for maintenance of in^nt, 90, 91 
chai ituble entei taiiiments, exemption of, from provisions relating to employnieut of 
chiMren, 152, 163 

chastibcnient of Infant, lights as to, 107 
child, adoption of, when not recognised at law. 111 
and parent, relation between, 118 
definition as a teim of relationship, 46 

Intoxicating liquors, age at which, ma^ be supplied to, 46 ^ 

meaning of, in deeds and wills, 45, 46 

under Summary Jurisdiction Acts. 46 
persons included in term for purpose of education, 46 

under Fatal ^iccidents Act, 1846. ..46 

, Workmen’s Compensation Act, 1906. ..46 
purchase by father in name of, presumption as to, 118 
statutoiy deiiuition of, 44 

Childien Act, 1908, exemption from provisions of, 162 

chimney sweeping, employmcnl of children in business of, when illegal, 167 
Christian religioli, practice of the court where child's religion other than the, 
113 #1 

City of London, the mayor and aldermen as guardians by custom, 122 
cleansing of children, liability of persons neglecting, 174 
co-contractor, adult as, with infant, W'hen not liable, 73, 74 ** 

co-excGutor, infant ae, rights and liabilities of, 50 
, committed for trial, power of magistrate as to children of person, 165 
company, capacity of infant to be member of, 60 

joint stock, repudiation of membership by Infant, 60» 
winding up of, effect on infant shareholder, 61 
compensation, persons under full age, of, provision as to, 158* 
right of .apprentice to, as workman,” 72 
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compromise of action in which Infant a parly, when allowed, 145 
when eburt will set aside, 14S 

consent, guardian, by, to inaiTiage of infant, how to be given, 130 

marriage ot infant, to, when roquiaiic, 117 , ^ 

who can give, 67 

necessary to ]n'usccution where child meets with accident, 163 
party to pioccci^liiigb by, when other an infant, how far binding, M6 
power of next friend to, in progeedings on behalf of infant, 137 . 
continuous oflcnce, proccduie in case of, 171 
conn act, infant, of, clfcct of Infants Relief Act, 1874, on, 63 
invalulity of, when pic]udicial to infant, (>4 
liability of adult on making, with infant, 67 
neccAssirics, fur, liability of lufciut, 67 
Tion-ljiibiliiy of infant tor toit founded on, extent of, 75 
power to bind infant by, limitation of, 46 
to marry, age at which infant may make binding, «57 
voidable, when may be icpudiatctl by infant, 64, 66 
contracts binding on infant, 4!), 61 

infants, authoilsed by common law and equity, Gi 
statute, G4 

void and voidable, distinction between, 63 
contributory uegligonco, docliine as applicable to young persons, 167, 153 
convcrtiion, application of doctrine to uifaut’s properly, 84, 85 
convicted person, power of magistrate as to childicn of, 165 , 

co-plaiiitili, infant as, iiglits on attaiiniig full age, 13B « 

coiiyholds, itduiiLtancc ot infant as tenant of, how effected, 96, 97 
capacity of intant to be slewaid of a manor of, 66 
teuantof, 96 

Bill tender by infant, 97 
when infant liable to foifciturc of, 97 
coiouer, notice to, ou death of infant about whom notice is required, 161 
corporation, when infant may be member of, 69 
cobts, uifiint dcfemiaiit made a pait^', of, how paid, 144 
liability of infant defendant for, 141 

next fiiend for, 135, 138 * 

otlicial guardian tid htem^ of, how paid, 114 
provision for amount of, where chihl oidcictl to [lay fine, 177 
lecovery of, fiom infant’s et^ale, 139 
couil, ap]iouitineiit ut guanliuii by the, 125, 126 

cubtoily of infant, when lutcifcicd with by tlie, lOG 
discietioii of, as to appointing mother or father a guardian, 126 
guardian appointed by, spcciui |)Owcis of, 132 
jurisdiction of, on removal of child, 169 
lease of infant's laud under dii action of, 100 
no lemoval of wani out of jiiiisdictioii of, 147 

of suBfiinary juiisdictiou, pc^er of, to older dctciiliou of cliihi m place of 
safely, 164 

pow'cr of, as to custody on application of mother, 108 

to appoint or remove a guaidian, 108, 109, 125 
sale of infant’s land by oider of the, how effected, 95 
when guardian will bo appointed by the, 1-1 1 « 

covenant, when binding on iiituiit, 49, 70, 71 

cruelty to cliildrcu, societies for picventioii of, extension of Poor Law Act, 1879, 
to include, 171 

custody, infant may elect to remain out of patents’, 109, 110 , 

of, mother no right against father as to, 107 
rights of father as to, 105 * 

when convicted of felony, 110 

court will interfere with, 106 

either parent may obtain by writ of habeat oorjms, 109 
power of court of summary jurisdiction as to, 108 
on application of mother, 108 
transfer of, by infant’s parents, 106, 107 
ward, olt change of, power of court as to, 129 
custom, guardiansldp by, 122, 123 

dangerous performance, liability of persons causing child to take part in, 168 
death, notice of, wheic infant being nuiiaed for reward, 168, 169 
one of several guardians, of, effect of, 127 
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debts, deceased persons, of, liability of infant heir or devisee, 81, 82 
non-liability of father for child's^ llS* Dc8 
trade, liability of Infant for, 73 
leed, iippoiatment of guardian by, revocation of, 123, 121 
meaning of child In, 46^ 46 
of apprenticeship, execution of, 70 

form and contents of, 70 
liability of ,narties on covenants in, 49, 70, 71 
defence, non-delivery of statement cn, on behalf of infant, effect of, 142, 143 
depositions, child, of, in lieu of evidence, admission of, 170 
depositor in savings bank, right of infant to be, 61 
destitute, power of court where child found, 166 
detention, child, of, on refusal of bail, place of, 170 

habitual drunkard, of, in retreat, power of court as to, 169 
places of, provision by police autlionties, 177 
devisee, infant, liability of, for debts of deceased persons, 81, 82 
disclaimer, right of infant as to, in respect of onerous property, 76, 76 
disposition, infant, by, w'hrn void, 48 

disputes, master and apprentices, between, power of court of summary juiisdictiou, 
72 

di voice, discretion of court as to custody on decree for. 111 
drunk whilst in charge of child, offence of, 169, 170 
education, child, of, ns a necessary, 68 

duty of parents as to, 116 

power cf the court in matrimonial causes as fo child’s, 116 
to apply Income for infants', 85 

removing child from place to place preventing, liability of person, 173, 
174 

waid’s, control of, by guardian, 130 
provision for, 147, 148 

election, application of doctrine to infants, 80 

emigration, child or young person, power of Secretary of State as to, 165, 166 
employer, duty of, ns to care of young employees, 167 
mining, duty of on employing children, 167 
‘ employment, children, of, in business of chimney sweeping, when illegal, 167 

connection with miqes, provisions, 164, 155 
factories and workshops, how regulated, 152 
metalliferoua mines, illegality of, 166 
mines, 154 

pit banks, how regulated, 155 
street trading, age limit for, 150, 151 
how regulated, 160 
offences and (lenalties, 151 
power of locsd authority as to, 150 ■ 
doctrine of common, nature of, 152 
power of officer of local authority to enter place of.^SJ 
engines, mclalliferons mines, in, employment of young persons in conncchon with, 
156 

entertainment, duty o£ provider of, when attended by children, 173 

employment of childien in public, when an offence, 152 
1 exemption of chadtable, from provisions relating to employment 
of chUdren, 162, 163 

penalty on provider failing to fulfil obligations, 173 
im ventre sa wire, appointment of gumdian In lespect of child, 124 
escape of child, assisting in, liability of persoxas, 166 
evidence, admission of deposition of ohild in lieu of, 170 
capacity of Infalit to give, 66 

child of tender years, of, admission of unsworn, 170 
offence under Dhildi'en Act, 1908, Act applicable, 170 
exchange of lands, infant party to, when bound, 77 ^ 

executor, appoinment of infant as, effect of, 60 

complete discharge on payment of infant’s legacy, how obtained by, 
76 

de eon tort, non-liability of infant as, 60 * 

infant as, no provision os to, in Land Transfer Act, 1897... 61 
exemption, persons, of, from Children Act, 1908... Ifi2 * 
factories, employment of children in^ how reetricted, 162 
Fatal Aocidents Act, “ child," persons included in term under, 46 
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father, death of, of no effect on oholce as to chlLl^s religion, 112, 118 

misconduct of, power of court of ■nmmarj' jurisdiction to make order as to 
oustodj on, 108 

non-hability of, for child’s debts, 115, 116 • 

right of, to custody of Infant, 106 

may be lost, 109 

when conduct of, occasions loss of right to determine religion of childT, 118 
feme covert^ waiver ot rights by, where net allowed, 80 • 

feoffment, gavelkind land, of, when infant can make valid, 80 
infant, by, essentials to valid, 81 
fine, payment by infant on admittance to copyholds, 97 
lines, application of, under Children Act, 1908.. .162 
fire, protection of children from, 163 

foreclosure, judgment for, against infant, time generally allowed, 143 

when sale of infant's mortgaged property may be ordered in action for 
83 • 

fraud, liability of infant for, 46 

fraudulent misrepresentation, infant, by, as to age, effect of, 60 

nature of, to affect transaction, 66 
lease obtained by Infant by, effect of, CC 
friendly society, when infant may be member of, 59 
full age, attainment of, during proceedings, effect of, 143 
effect on proceedings, 137 
avoidance of gift by iufant on attaining, 76 
competency of person of, 43 • 

continuation of service after attaining, effect of, 73 
rights of iufant co*plaintlff on attaining, 138 
partner on attaining, 63 
when attained, 44 

by the Sovereign, 44 

funeral expenses of Infant’s relative, a necessary, 68 
gaoler, capacity of infant to be a, 66 

gavelkind land, age to which guardianship continues in case of, 122 
when infant can make valid feoffment, 80 
gift, avoidance by infant on attaining full age, 76 

infant, to, presumption in favour of validity of, when by parent, 77, 78 
inter viroe to infant, effect of, 77 

maintenance and education oS infant, for, extent of trust, 86 

right of infant to recover back money or chattels disposed of by way of, 80 

vesting of, made to Infant, 77, 78 

girl, protection of, under Criminal Law Amendment Act, 1886. ..110 
glebe lands, sale of, when vested in trustees for infant, 101 
grandchild a dependant under the Workmen’s Gompensatlon Act, 1906. ..46 
guardian ad lUern, defence of infant to proceedings by, 140, 141 

effect of death of, 142 ^ 

m official, costs of| how paid, 144 

person appointed as a matter of course, 143 
qualifications of person acting as, 140, 141 
removal of, 142 
status of, 142 

when liable for costs of nnsuccessful defenOe, 144 
advancement by, when only can be made out of infout's properly, 130 
appointed by infant, supersession of, by guardian appointed by the 
court, 69 

appointment of, by deed, how effected, 123, 124 • 

the court, 126, 126 

discretion of oourt as to wishes of father or mother, 126 
for special purpose, 127 , 

attenihince of, where child charged with an offence, 177 
children for whom appointment may be mode, 124 
choice of, when infant may exercise, 106 
consent of, to marriage settlement, no effect on validity, 102 
to marriage of ward by, bow given, 180 
duty of, on presentation by infant to a benefice, 100, 101 
tp prevent nnsultable marriage of ward, 180 
effect of impointment of testamentary, 126 
election of, by infant, 68 * 

fnftuit, of, manner in which, may be appointed, 121 
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guardian, infant's cbildren, of, appointment of, 59 
in aoeage^ rights and duties of, 131 * 

when lease may be granted by, 132 
b lunatic, power of court as to, 129 

meaning of, when word used in an enactment, 128 
fiaymeiit of fine by, where offence committed by child, 177 
person and estate, of, 128 

‘ who will not be ap^^inted as sole, 127 

power of court to control, 128 

motlicr to appoint, 125 
powers of, as to leasing, 99 

in proceedings lelating to infant’s land, 95 
^ when appointed by infant, 68 

where land vested in infant absolutely, 85 
vested in, in cose of infant tenant for life, 95, 96 
rcligloub persuasion of child, effect on selection of, 1 67 
removal of, poner of court as to, 126 
right of, to contract for redemption of land tax, 82 
testamentary, appointment of, tinder statute, 123 
riglits and uuties of, 131, 132 

of against trustees of infant's land, 93 
when lease may be granted by, 132 

transfer of child to now, on non-obscivance of undertaking as to chilli's 
religion, 107 

ward and, nature of relation between, 121 
when elected or assigned to infant, 144 
guardians, appointment by both parents, effoct of, 1 25 
death of one ol several, effect of, 127 
disagreement of, 128 
guanlmnship by custom, 122, 123 
natuie, 122 
parental riglit, 123 
during life of mother, 125 
for nurture, 1 23 

in City of I<ondou, uge to which continuing, 123 

infant, of, right to, 1U8, 109 

in socage, when existing, 121, 122 

period of continuance, 124 « 

survival of, 124 

habeas corpus, when cither parent may obtain custody by writ of, 109 
habifual drunkard, detention of, in retreat, power of couit os to, 169 
homage, infant may do, 56 

illegitimate child a dependant under the Workmen’s Compensation Act, 1906.. .46 
intention to benefit must be expressed, 120 
rights and duties of putative father and mother as to, 120 
ill-treatment, infant, of, pow'er of court on tonviction for, 110 e 
in camera, hearing evidence of child, power of court ns to, 170 
in forma pauperis, right of infant to sue by next friend, 13.5 

ta loco parentis towards child, legal conscqiK nces as between parties resulting fioin 

position, 111 

• right -of relative or stianger to put himself, 111 

income, application for maiutenanco when infant has only a revcrsionniy or 
contingent interest, 91 
’ of, for benetit of infant, 85, 80 

directed to be accumulated, when maiutenance directed to be paid out 
of, 90 

infant’s, applicatibn of, to maintenance, 129, 130 

lands, from, duty of trustees as to payments, 87, 88 
maintenance out of, power of court as to, 89. 90 
residue of, from infant’s lands, investment of, 68 * 

industrial and provident society, infant os member of, 59 

schools, exemption of from provisions relating to employment of 
children, 161 

infancy, period of life to which term applies, 43 * 

infant, act or disposition of, when void, 48 

alteration of status of, only means of, 44 * 

capacity of, to acquire and 'dispose of property, principle regulating, 
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infant, custodj of, when convicted of felony, power of court oa to, 110 
derivation of term, 43, %4 

devisee, liability of, for debts of deceased persons, 81, 82 
how regarded at law, 43 

inability of, to prejudice his own interests, 46 
incapability of, to be made bankrupt, 54, 55 
incapacity of, to discharge civil duties, 46 
hold pubb'c ofBca, 47 

liability for fraudulent and wrongful acts, 46 
^ of, for nccesoai'ies, 67, 68 
maintenance of, application of income to, 129, 130 
non-liability of, to sei-ve on a jury, 48 
power to bind by contract, limitation of, 46 
presentation of bankruptcy petition by, 66 
testamentary incapacity of, 49 

transfer of shares into name of, liability of transferoiC 60, 61 
Infant Felons Act, 1810, power of court as to ciistixly under, 110 
infant heir, liability of, in respect of debts of deceased person, 81, 82 
partner, status of, 63 

Infant Settlements Act, 1866, settlement by Infant under, 103, 104 
trustee, when court will remove, 62 
wife, settlement of property of by adult husband, 102 
infants, acts of which, are incapable. 49 

minors, and, distinction between, 44 

protection of the Sovereign m a]>plied to, 46, 47 • 

Infants Relief Act, 1874, effect of, on contracts by infants, 63, 64 
injunction, grant of, against infant, 143 

inquiry, fitness of proceedings bj' infant, as to, when ordered, 136, 136 
where two actions by infant fur same (mrposc, 136 
inspector, institutions and homes, of, provisions relating to, 167 
insurance, infant, of, when an offence, 162 
interest, legacy, on, when infant entitled, 120 

interlocutory applications, infant’s behalf, on, l>y whom made, li>7 
intoxicating liquors, age at which, can bo supplied to children, 16 ^ 

giving to child, when offence committed, 172 
joint lease, renewal in name of independent person interested with infant, 
99 

judgment, against infant, binding n.'itnie of, 143 
effect of, when against an infant, 138 

foreclosure, for, against infant, time generally allowed, 143 
judicial separation, discretion of court os to custody on decree of, 111 

power of court as to maintenance and education of childicn 
on decree for, 1 1 G 

to make children waids of court in proceetliiigs 
for, 147 

jurisdiction! court over ward, of, vWien ceasing, 149 

ward of court not to be removed out of, 147 
jury, non-liability of infant to serve on, 48 

justices, jurisdiction of, m disputes between master and appicntlcc, 72 

power of, to grant warrant to visitor to enter infant nursing home, 
160 

juvenile courts, exclusion of public from, 178 
provision of, 178 

offenders, prevention of association with adult pnsoneis, 178 
provision of piaoes of detention for, 177 
trial of, in courts other than juvenile, 178 
laches, when Infant affect^ by, 62 * 

land, infant’s, extent of powers of trustees of, 87 
powers of guardians as to, 86 
sde of, for special purposes, 83 
will be deemed settled, 94 
lease of infant’s, under diiection of the court, 100 
management of, where infant beneficially entitled to possession, 87 
partition ofward’s, when concurrence of guardian binding, 133 
reference of qyestiofi of law or fact relating to infant’s, 96 
sale of infant's, by persons under order of the court, how effected, 96 
tax, contract by guardian for redefliption of, 182 
lAnds Clauses Consolidation Act, sale Of infant's property nnder, 82 
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leosQ, incapacity of infant to grant, 49 

infant's land, of, application of Settled Batates Act, 1877, to, 100 
under the direction of the court, 100 

obtained bj fraudulent misrepresentation by infant, cancellation of, 
66 

power of guardian to make, of infant’s property, 99 
< triistees to make, of infant's land, 99, 100 

, renewal by Infant, how effect^, 101, 102 

in name of Independent paity jointly interested with infant, 
99 

Toidability of, by infant, 97, 99 

ward's land, of, when may bo granted by guardian, 132 
legacies, interest on, wlien infant entitled to, 120 
legacy, capacity of an infant to take, extent ot, 76 
parent and child, to, payment of, 76 
legal proceedings by infant, how commenced, 133 
practice on, by next friend. 134 
when expense of a necessary, 68 
licence, child performance, for, grant of, 163 
licensed premises, allowing child o^, when an offence, 172 

employment of children for purpose of entertainment In, offence 
of, 162 

limitation of actions, effect of infancy on, 62 

time, offences against child or young person, 171 

..proceedings on offence as to employment of children, 151 
loan, Betting and iioans (lufants> Act, 1892, effect on ral ideation of void, 66 
betting, to infant, illegality of, 172 

for necessaries, position of lender to infant in respect of, 69 
local authority, power of, in London, under Children Act, 1908.. .171 

officer of, to enter places of employment, 161 
to make bye-laws ns to employment of children, 160 
Older removal to place of safety, 160, 161 
to appoint visitors to persons taking infauts to nurse, 159, 
160 

• what is included in expression, 160 

lunatic guardian, power of the court as to, 129 
luxuries not recognised as necessaries, 68 

magistrate, power to oidcr removal of infvnt to place of safety, 160, 161 
raaiutenancc, amount allowed, how regulated, 91, 92 

child, of, liability of parents under the poor law. 115 
obligation of parents as to, 114 
duty of person to whose care child committed, as to, 166 
infant, of, application of deposits in Post OAioe Savings Bank for, 
89 

out of income, power of coult as to, 89, 90 
powers of trustee* as to, 88, 89 c 

when capital applied for, 90, 91 

poweiB of trusteep do not arise as to, 89 
liability of parent for, whe'-e child committed to care of another, 
166 

order, for child or young person, when can be made, 166 

which court to make, 166 
In matrimonial cause, power of court, 116 
liability of persons to, under the poor law. 116 
. when to bo made, 166 

power to apply Income for, 85 

recoupmenf of advancement for past, when allowed, 92 
variation of trusts for. on removal of child for safety. 161 
when allowed in lifetime of infant’s father, 91^ 

corjnu of real property not charged for, *0, 91 
infant entitled to interest on legacy for, 120 
payable out of income directed to be accumulated, 90 
manor, capacity of infant to be lord of a, 66 

marine store dealer, liability of, on purchasing old metal ffbm child. 172, 173 
mariiage, consent to, of infant, who can give, 67 

female next friend, of, effect of, 137 . * 

infant, of, consent neoeassi/y to, 117 

proceedings to annul, who can take. 117 
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manlage setttoment, inlanl^s, Toldability of» 201, 102 

niualtable, preTentlctti of ward’s* by guardian, 130 
ward’s, consent necessary, 14S, 149 

of gfuardian to, how giren, 130 
when binding on an infant, 57 
married woman, Incapacity of, to be next friend, 184 

liability of, as to maintenance of children, 115 
master, capacity of infant to become, to ^ apprentice, 56 
matrimonial causes, orders for maintenance and erlucation in, 116 
memorandum of association, infant as signatory to, 60 
messenger boys, exemption as to sale of tobacco to, 175 
metal, old, purchasing from child, when an offence, 172, 173 
metalliferous mines, employment of children in, illegality of, 166 
mines, employment of children above, whim illegal, 154, 155 

in, illegality of, 154 

minors, infants, and, distinction between, 44 • 

misrepresentation, fraudulent, by infant, effect on transactions, 66 
money lent, incapacity of infant to enter into contract for, 63 
mortgage, invalidity of, by infant, 80 

power of court to raise money by, for repair of infant’s estate 82 
mortgagees, infant, provisions of Trustee Act, 1893, relating to, 95 
mother, age to which guardianship for nui'ture by, extends, 123 
life of, guardianship during, 126 
nature, right to guardianship by, 122 
DO right as against father to custcxly of child, 107 • 
power of, to appoint guaidian, 125 ^ 

necessaries, articles hekf not to be. 69, 70 

which have been held to be, 68 
contract for, as binding on infant, 61 
liability of infant for, 67, 68 

loan to infant for purpose of, position of lender, 69 
question as to, one of law and fact, 69 
what are, 68 

neglect of infant, 110, 174 

next friend, action in forma pauperU by, right of infant as to, 136 
death of, right of infant on, 137 

dismissal of action by, no effect on right to bring second action, 
135 , 

female, marriage of, effect of, 137 
incapacity of married woman to be, 134 
inquiry as to fitness of proceedings by, when allowed, 135 
liability for costs, 136, 138 

persons preferred in instituting proceedings as, 134 
position of, in proceeilings on behalf of infant, 135 
practice on proceeding by, 134 
proceedings by, when necessary on behalf of infant, 133 
removal of, power of the court as to, 136 
retirement of, bow effected, 136, 137 
of kin, infant, administration durant.e minore mtate, when grant made, 51 
nomination, power of infant to make, under Savings Bank Act, 1887... 49 
notice, coroner, to, on death of infant, when to be given, 161 « 

false, liability of pei-son taking infant to nurse giving, 169 
nursing of infants for reward, required on, 158, 169 
notices, by person nursing infant for reward, 168, 159 

nullity of marriage, power of eourt os to maintenance and edijcation of children 

on decree for, 116 

to make childfen wards of court m suit for, 
147 

nursing, infants,^!, for reward, notice required, 168 * , 

^ rcstriotions as to, 160 

nurture, guardianship fcH*. age to which ft oontinues, 123 
oath of allegiance, when infant may take, 56 
offence, refusing to admit visitor to infant nursing house, 160 
offences, dangeroid performance by children, in respect of, 163, 154 
under Children Act, 1908, mode eff charging, 170, 171 
Emifloym^t of Children Act, 1903... 161 
office, capacity of infant to bold, whan deputy may be appointed, 56 
old metal, purchasing from child, whtti %n offence, 172, 179 

{ 16 ) 



Index. 


INFANTS AND CHILDREN— 

order and disposition, incapacity of infant to consent to goods being in person's, 

sa » 

detention of child, for, essentials to, 166 
orerJaying, when deemed to be neglect, 162 
pareiTi., attendance of, whei'C child chaigcd with an offence, 177 

benefit of, discretion of trustee as to infant's benefit, when also for, 85, 86 
, direction as to religion of child where custody not giTcn to, 1 13 

duty of, as to protection of child, 114 

liability of, to contribute* towards maintenance of child committed to 
custody of another, 166 

nature of rights of, over real estate of infant, 117, 118 
payment of fine by, where offence committed by child, 177 
parent and child, relation between, 118 
parental right, guardianship by, 123 
parents, duty of, as to education of child, 115 

infaat.may elect to remain out of custody of, 109, llO 
obligation of, as to maintenance of child, 1 14 
poor law liability of, as to inaintcnaiico of childien, 115 
partition action, sale in, how effected by infant, 82 

concurrence of guaidiar in, of ward’s land, when binding, 133 
infant party to, when boinid by, 77 
partner, infant a, receiving order against firm whore, 66 
I ight on attaining full age, 53 
status of infant, 53 

partnership, dissolution not affected by infancy of part ncr, 63 

firm', actum against, infant paitncr not to he joincil, 53 
pawnbroker, liability of. on taking pawn fiom infant, 1 /2 
payment on delivery, infant, by, validity of, 80 
peer, capacity of infant to bc^ 56 

penalties, failure to give notice of taking infant to nurse, 159 
iiupcsed by Employment of Children Act, 1903. ..161 

Metalliferous klines lieguiation Act, 1872 . 156 
penalty, drunk in charge of child, for offence of being, 169, 170 
exposing child for puipose of begging, 163 
. obstructing, for, inspector of institution or home, 167 

offences under Children Act, 1908.. .162 
permitting child to reside in brothel, 163 
performance, acrobatic, of child, liability^ of poisons causing, 153 
child, of, grant of licence for, 163 
personal estate, infant, of, extent of rights of ptaient ovci, 118 
Infant’s, power of court as to, 79 

philanthropio societies, powers of, on placing infants out to nurse, 160 
pit-banks, employment of children in, how icgulated, 155 
place of safety, detention of child or young person in, 164 
meaning of, 161, 164 

removal of child or youngs person to, 164 ^ 

Infant to, 160, 161 

pleading, effect of non-delivery of, by infant, 142, 143 
point of law, reference of, W'here infant mtcrcstcd, 96 
policy of insurance, taking out, on infani. s life, when an offence, 162 
poor law, liability of paieuts undjer the, as to maintenance of children, 115 
Poor Law Acf^ 1879, extension of, to invade societies for the prevention of cruelty 
to children, 171 

portions, interest on, when may be applied for maintenance of infant, 119 
post office, application of .deposit in savings bank for maintenance, 89 
po-sthiinioiis 'child a depenaant under the Workmen’s Compensation Act, 1906... 
45 « 

power, capacity of infant to affect property by exercise of, 63, 54 

exercise by infant, when affecting real or personal ^operty, 54 
of attorney, infant, as donee of, 69 * 

prejudicial conti-act, when not binding on infant, 64 
piemlum, return of, to apprentice, rights as to, 71 
prescription, rights by, effect of infancy on, 62 
picsiimption, advancement of child, of, 119 « 

infant, os to, how rebutted, 119 
against infant os trustee, 52 * 

prooeedings against infant, how brought, 140 

consent of party to, how far binding, 149 
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INFANTS AND CmLDB,E¥f— continued. 

proceedings, infant, on behalf of, how taken, 133, 134 

next friend, by, inquiry as to, when allowed, 135 
process, service of, on Infant, how cffccteil, 140 
ward of court, on behalf of, consent necessary to, 149 
promise to mnrty, incapacity of infant to make binding, 67, 68 
property, acquisition of, by infant, 76 

voidability of, 76 

alienation of, by infant, voidability of, 78, 79 
incapacity of infant as to, 62 
appointment to infant by parent, when void, 78 
capacity of infant as to, when subject to power, 63, 64 

to acquire and dispose of, principle regulating, 46 
impounding of, on repudiation of settlement by infant wife, 102, 103 
infant's, application of doctrine of conversion to, 85 
management of, 85 

onerous, right of infant to disclaim, 75, 76 

when infant bound by conditions attached to, 77 
partition of, how effected by infant, 82 
sale of infant's, under Lands Clauses Consolidation Act, 83 
piostiiulioii, child, of, liability of persons permitting the, 163 
girl, of, liability of peifcons encouraging, 164 
protection, chihl, of, duty of parent as to, 114 
protector of settlement, infant, court's powers as to, 52 
public amusement, employment of children in public place of, 152 

exclusion of, from juvenile couits, 178 * 

ofhcc, incapacity of infant to hold, 46, 47 * 

puichase, name of child, in, by father, presumption as to, 118 
putative father and mother, rights and duties of, as to Illegitimate childien, 120 
quarter sessions, appeal to, on conviction under Children Act, 1908. ..171 
ratification, none os to contract made during infancy, 65 
real estate, alienation of infant's, powers as to, 133, 133 

corpus of, when not charged for nininlcnance, 90, 91 
infant’s, couit no power to charge for purpose of advancement, 93 
nature of rights of patent over, 117 
when may be dealt with, 79 

sale or mortgage of, by the court tor purpose ot repairing infant's 
estate, 82 

receiver, incapacity of infant to act as, 47 
receiving order, against firm where infant a partner, 55 
redciupiion action, when sale of infant's property will be ordered, 82 
register, chihlien, of, employed in connection with mines, liability to keep, 154, 
16.5 

metalliferous mines, of persons employed in, provision for keeping, 156 
relationship, child as a term of, 45 

religion, child, of, waiver of right of father to determine, 112 

construction of ante-nuptial agreement as to, by the court, 113 
dt'allaoC father no etfect on Choice of child’s, 113, 113 
direction as to, where custody not given to parent, 113 
examination of infant by the conit as to religious impressions, 113 
practice of the court where religion other than Christian, 113 
right of father to determine, of child, 112 
when right of father to determine may be lost, 112 * 

religious persuasion, child or young person, of, effect on selection ot guardian. 
167 

removal, child, of, enforcement of order for, 161 

or young person, of, to place of safety, 164 • 

infant, of, to place of safety, 160, 161 
notice of, of nui-sed infant, 168 
renewal of lease, grant of, by Infant, how effected, 100, ^01 
repairs, power of cemrt to sell or mortgage infant’s real estate for purpose of, 82 
safety, place of, removal of child or young person to, 164 
infant to, 160 

sailors, infant, at sea, capacity of, to make testamentary disposition, 49 
savings bank, infant as depositor in, 61 

school fees, deductloif of, from wages of children employed In mines, 155 
seamen, infant, when may make a will, 104 

search warrant, issue of, by justice under Children Act, 1908... 168 
power of constable under, 798, 199 
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INFANTS AND CHILBRElif—conttnusd. 

Secretary of State, jurisdfotlon of, orer child or yoang peraon committed to oare of 
any person, 166 

power of, as to emigration of child or young person, 166, 166 
to order visitation of institutions and homes, 167 
Bcducition, girl, of, liability of persons encouraging, 164 
service, coutinuatton of, after attaining full ago, efleot of, 78 
. contract of, when binding on infant, 63 

, Infant, of, right of parent to, 107 

power of infant to bind hiaiself in, 69 
procesH, of, on Infant, how effected, 140 
provisions of ordinary contract of, by infanta, 72, 73 
Settled Estates Act, 1877, application of provisions of, to leases of infant’s land, 
100 

settled land, infant's land will be deemed, 94 
Settled Land Acts, application of, to infant’s land, 94 
settlement, info.nt’a marriage, voidability of, 101 , 102 

Infant protector of, power of court as to, 62 
property on marriage, infant not compelled to execute, 103 
under Infant Settlements Act, 186.>...103, 104 
shareholder, Infant, effect of windiug up of company on, 61 

under Gasworks Clauses Act, 1871, receipt for money, how 
given, 61 

shares, transfer into name of infant, liability of transferor, 60,61 

sheriff, infant may be a, 66 

smoking, prevention of, by children, 175 

tovage^ guarcliad in, rights and duties of, 131 

when lease may be granted by, IS.'l 
guardianship in, when existing, 121 , 122 
soldiers, capacity of infant, to make testamentary dispositions, 49, 101 
solicitor, liability of next friend for costs of infant's, 139 
position of, on proceedings by infant, 134 

rights of, on adoption of proceedings by infant on attaining full age, 140 
Sovereign, full age, when attained by the, 44 

infants uiidor the special protection of, 16, 47 
• no inoapncity from infancy in case of, 66 

practice when an infant, 55 

specitlo performance, joint contiact by adult and infant, of, when not oidcred, 
7 4 

infant cannot obtain, of contract, 73, 74 
slock, income from, standing in infant's name, power of coui*t as to, 80 
street trading, ago limit for employment of child in, 160, 161 
employment of children in, regulation of, 160 
what is included in expression, 150 
streets, employment of childien to perform in, when an offence, 162 
suffocation, child, of, by overlaying, when an offence, 162 
summary jurisdiction, duty of court of, on committal of infant, 176, 177 
power of couit dif, as to custody of chilti, 108 

in disputes between master and appren- 
tico, 72 

to grant licence for child performance, 
168 

* order removal and detention of child, 

164, 166 

proceedings, emplovmcnt of children, in respect of, time for bringing, 151 
surrender, infant, by, of, copy holds, 97 

tenant foriife, exci-cise of powers of, ou behalf of infant, 94, 96 

Infant, nowers vested in guardian m case of, 06, 96 
renewal of lease by, presumption on, 99 
tender years, unsworn evidence of cKlld of, when admitted, 170 
testamentary appointment, guardians, of, under statute, ^23 
guardian, effect of appointment, 126 
paramount author! I 7 of, 126 
rights and duties of, 131, 132 

of, against trustees of lufant's land, 96 
when leave may be granted by, *182 

time for bi inglng summary proceedings, for offences op to employment of children, 
IBl 

limitation cf, for proceedin^ili for oflences against child or young person, 171 
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INFANTS AND CHILDHEN— 

title, infant's, reference of questions of law and fact as to, 96 
tobacco, sale of, to children, Utility of seller, 176 

setcare of, from children, persons entitled to make, ITS 
torts, general liability of infant for, 74 

non-liability of infant for, founded on oontract, extent of, fs 

5 articular, for which infant liable, 74, 75 
cbts, liability of infant for, 73 
union, infant as member of, 69 

trial, proceeding with. In absence of chllif or young person, 170 
trust, maintenance and education of Infant, for, extent of, 86 
Trustee Act, 1893, prorislons of, relating to infant trustees and mortgagees, 
do 

trustee, infant a, power of court to make Testing order, when, 52 
as, disabilities of, 51, 62 

stock in name of, power of court as to, 83, 84 
Testing orders, power of court to make, in cascsof, 83 
when court will remove, 62 

liable for breach of trust, 61, 62 
presumption on gift to infant as, 52 
trustees, discretion of, where infant's parent indirectly benefits, 86 

duty of, as to payment out of income of infant’s lands, 87, 88 
extent of power of advancement of, 93 
infant, ptovisiona of Trustee Act, 1893, relating to, 95 
power of, to make leases of infant's property, 99, 100 • 

under Settled Lan<l Acts, ns to infant's Iqnda, 91, 95 
powers as to maintenance of infant, 88, 89 

when not arising, 88, 89 
of, in management of infant's lands, 87 

wluiti consent of testamentary guardian necessary to exerrise 
of, 96 

trusta, maintenance, variation of, on lemoval of child for safety, 161 
underground, employment of children, illegality of, 154, 165 
unsuitable marriage, piuvention of ward’s, by guardian, 130 
vagrancy, liability of persons to charge of, on preventing education of child, 173, 
174 

vagrant, apprehension of, without warrant for safety of child, 174 
vesting Older, power of court to make, where infant a trustee, 52, 83 
Vexatious Indictments Act, 1859, misdemeanour under Children Act, 1908, within, 
171 

visitor, refusal to admit, to infant nursing house, offence, 160 
visitors, infant nursing houses, to, appointment of, 169, 160 
void contract, nature of, 64 

voidable contract, when may be repudiated, 64, 65 
meaning of, 64 

volunteer, when infant can do an act as a, 67 
vote, incapacity of infant to, 47, 48« 

'na.vreTf fem^covert^ by, of her rights, when not allowed, 80 

right, of, by parent to determine religion of child, 112 
ward of court, change of custody of, 129 

consent necessary to inairiage of, 148, 149 
custody and control of, 129 
definition of, 146 
education of, 190, 147, 148 

marriage of, consent of guardian to, how to be given, 130 
no removal of, out of jurisdiction. 147 
proceeding on behalf of, consent necessary to, 149 
relation of guardian and, nature of, l€l 
unsuitable marriage of, prevention by guardian, 130 
when jurisdiction ceasing, 149 * 

wards of court, pc^er of court to declare childron, 147 
warrant, arrest without, under Childron Act, 1808... 168 

grant of, to visitor to infant nursfng house, 160 * 

waste, power of Infant to restrain his father as tenant by the curtesy from com- 
mitting, 118 • 

wife, infant, settlement of property of, by husband, 102 
will, incapacity of inlhnt to make, 40, 104 

infant soldier or seamtn, of, when m%y be made, 104 
meaning of child in, 46, 46 
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INFANTS AND CHII^DREN— 

Workmen's Compenaation Act, 1900, peisons incTuded in terra “child '* under, 46 
workshops, employineat of children in, how restricted, 102 
young person, meaning of, under the Summary Jurisdiction Acts, 45 
^ , statutory definition of, 44 

INHABITED HOUSE DUTY. 

“all other offices," meaning of, 183 

appeal, right of party charged with* duty as to, 189 

when to High Court from General Commissioners, 189 
assessment, basis of, 188 

Commissioners controlling the, 181, 182, 186, 187 

furnished houses, of, method of, 189 

period fur which made, 188 

poor rate, for, not binding on the Crown, 188 

rack rent ns basis for, 189 

rectification of, power of assessors as to, 189 

value, what is, 188 

assessments, passing of, by Coraraissioners, 187 
assessors, duty of, outside the metropolis, 187 

liability of, iu non< metropolitan areas for non-delivery of certificate, 
187 

right of inspection by, 187 

buildings, accessory, when chargeable with duty, 183 

exemption of, where used solely for trade, iOl, 193 
caretaker, immunity from duty in respect of, when rigMt lost, 190 

of premises from duty wtum in clii rge of, 189, 190 
more than one, cfTcct on right to exemption, 195 
certificate, delivery by assessors outside metropolis, 187 

medical officer, of, as to fitness of premises divided Into separate 
dwellings, 196 

penalty for non-delivery by assossors outside metropolis, 187 
chambers, Inns of Court, of, liability to assessment, 184 
charitable institution, exemption from duty, 191 
* Commissioners, executing the Acts relating to the duty, 186, 187 
passing of assessment by, 187 
Crown property, exemption from duty, 191 
cubicles, not separate dwellings, 19G 

distress, remedy of Crown for non-payridht of duty by way of, 189 
duty, assessment of. Commissioners controlling the, 186, 187 
nature and administration of, 181, 182 
premises subject to higher rate of, 185, 186 
rates chargeable, 186, 186 
remedies of Crown for non-payment of, 189 
remission of, where occupier quits during a quarter, 190 
tenements not chargeable with, 186^ 
when created, 181 
payable, 188 

dwelling-house, assessment of, when divided into separate dwellings, 195 

division into separate dv^cllings need not be structural, 196 
dwelling-houses, inspection by asscssurs, provision for, 187 
exemption, bnildings, of, used only for purpose of trade, 191—193 
Crown property, of, from dnty, 191 

duty, from, where bouse. occupied only by caretaker, 189, 190 
separate tenements, of, where used for trade purposes only, 192, 
193 

warehouses rnd bnildings upon or near wharf, 191 

of, when distinct and separate buildings, 191 
financial year, commeEcement of, 188 

flats, assessment of, when forming distinct properties, 186 $ 
duty in respect of, how chargeable, 184, 186 
Belf-contamcd, when not separate tenements, 194 
tenants of, when duty may be demanded from, 185 
“ full annnal value," meaning of, 188 ^ 

furnished houses, apportionment of rent for purpose of assessment, 189 
garden, extent to which chargeable with duty, 183 • 

gross value, definition of, as appli^ to assessments in metropolis, 187 
hallSk when chargeable with duty, 182, 184 

( 5S0 ) 



Index. 


INHABITED HOUSE I>VTY—contin7ted. 
hospital, exemption of, from duty, 191 
house, what constitutes a, 182* 

hydropathic institution, how chargeable with duty, 186 
inhrbited dwelling-house, what constitutes, 182 

when subject to assessment, 182 
house duty, nature and administration of, 181, 182 
Inns of Court, liability of cliambcis to assessment, 184 
inspection, dwelling-houses, of, right of ^psessors as to, 187 
licensed premises, essentials to a charge of lower duty, 186 
rate of duty applicable to, 185, 186 
market gardens, when exempt from duty, 183 

medical officer, power of local authority, where duties interfered with, 196 

production of certificate of, where dwelling-house dividcil into 
sepaiate tenements, 195 ■ 

metropolis, assessment of property in, for purpose of duty, 167 
assessors, duty of, outside the, 187 • 

new house, payment of duty in respect of, 190 
notice, occupier, by, on going into occupation, 190 
occupation, change of, liability of successive occupiers, 190 
occupier, meaning of, 189, 190 

notice to be given by, on entering into occupation, 190 
occupiers, when liable to duty, 182 
office, when assessable to duty as an accessory, 182 

“other person," meaning of, iii Customs and Inland Bevenuc Act, 1 878... 193 
penalty, liability of assessors outside mctiopolia, for noordelivery of certificate, 
187 

occupier failing to give notice of occupation of premises, 
190 

poor rate, assessment for, not binding on the Crown, 188 
professional purposes, exemption of buildings used solely for, 192 
rack-rent, as basis fur asscasmi'iit, 189 

school-house, building connected with, when not chargeable, 183 
separate dwellings, house divuled into, provision for assessment of, 196 
servant, meaning of, in Customs and Inland Jlevcniie Act, 1878.. .193 
shops, exemption relating to warehouses not extended to, 191 * 

valuation for duty, when attached to dwellings, 184- 
sleeping accommodation, when essential to charge of duty, 182 
Sovereign, private estate of, liubiUty to duty, 191 
"such value," meaning of, 188 

surveyor of taxes, power of, to make supplementary and additional assessments, 
189 

tenement, assessment value of, 188 
effect of use os shop, 190 
separate, what is, 193 — 196 
when fiat not a, 194 

teuemontse division of house intoffor trade purposes, exemption as to, 192 
when not chargeable to duty, 180 
*' tied " house, as to value of, 188 

rent, when not the rent for purpose of assessment, 189 
trade, exemption of buildings used solclj' for purpose of, 191—193 
meaning of, 192 « 

universities, halls of, how assessed, 184 

valuation list, gross value in, as full and just yearly rent in metropolis, 187 
metropolitan districts, for, period remaining in force, 187, 188 
outside metropolis, when made, 188 , 

V.aluatlon (Sfetropolis) Act, 1869, procedure under, 187 
warehouses, exemption of, when separate or distiiftt buildings, 191 
valuation foi duty, when attached to d^iclliugs, 1S4 
wharf, exemption of warehouses and buildings upod or near, 191 
working inan'soluh, when exempt from duty, 183 


IN J UNCTION. 

abroad, proceedidgs by foreigner, when court no jurisdiction as to, 264, 266 
absence of party, power of court in, 272 
access, documents, \o, how compelled, 268 
account, decree for, not In addition to damages, 216 

interim injunction refused wfam-e defen^bnt undertakes to keep, SOI 
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IN J CNOTION— tfonrtnwtfrf. 

account, order for, where injunction reftued or stajed, 303 

right of plaintiff to, on grant of perpAnal injnnotion, 201 
to an, how limited, 201 

^ undertaking by defendant to keep, when required, 222, 223 
acquicAcence, disraiaaal of action on ground of, effect of, 210 
effect of, when by one of aeveral plaintifb, 231 
on action for relief, 213 

right to grant of mandatory injunction, 216, 217 
interlocutory injunction, how grant of, affected by, 219, 220 
partner, by, effect on right to relief, 250 

plaintiff, by, in breach of covenant, when a bar to relief, 248, 249 
when no bar to grant, 220, 221 

relief in consequence of, 210 
action, dismissal of, effect of, 299 

administrators, when injunction granted against, 252, 267 

advowson, restraint of mortgagee from presenting before foreclosure, 251 

affidavit, evidence by, on motion for injunction, 278 

of service, order in absence of defendant on, 283 
persons who may make, 279 
practice as to filing, 279, 280 

affirmative covenant, consideration of the court on breach of, 208 
agent, bieach of injunction by, effect of, 294 

mandatory injunction may be gmnted agAlust, 217 
alienation, property, of, power of court to restrain the, 266, 267 
alimony, restraint /)f husoand and trustees of settlement on order for, 268, 269 
alteration, demised premises, of, limitation of effect of covenant against, 239 
amendment, statement of claim, of, effect on pending notice of motion, 276 
animus fur a/ndi^ when necessary to establish, 256 

annoyance, injunction not granted to prevent, by mere stranger, 208, 209 
appeal, assessment of damages, against, when allowed, 214, 215 
effect of, not u stay of execution, 211 
leave not required as to, 283 

order of county court, from, when without leave, 204 
power of court as to costs on, 290 

* suspension of injunction in respect of patent pending, terms, 258 

on, how farther suspeuded, 211 

time for, 284 

appearance, none by defendant on application, effect of, 277 

application, e» parte, when may bo niaiie, 274 
form In which to be mode, 275 

injunction, for, how made in the Chancery Division, 274, 276 

King's Bench Division, 274 
who may make, 273 

to dissolve, how mode in the Chancery Division, 296, 297 

King’s Ironch Division, 297 
arbitration, interim Injunction restraining Ale of goods pending, 8f7 
proceedings, when the court cannot restrain, 262, 263 
arbitrator, biassed, when court will interfere to restrain, 263 
assign, covenant not to, restraint of breach 989, 240 
attachment, writ of, application for, on broach of injunction, 291 
Attorney-Oeneral, commencement ef proceedings by, when necessary, 227, 228 
joining of, 08 party when public Interest affected, 271 
not entitled to Injunction as of right, 228 
' special damage needviot be shown by, 228 

trespass Ugainst public interest, action to be taken by, 234, 
235 

nndertaKlng not required to be given by, 285 
authors, restraint of, from publishing in breach of covenant, 240 
balance of convenionee, ebnsideration of, by the court when granting an interlocu< 
tory injunction, 221, 222 

Bank of England, application to restrain, from transferring stocks or shares, how 
• miule, 266 

benefice, improper appointment to^ restraint of bishop from^stitnting appointee, 
226 

bill of sale, restraint as to, naming of date in order for, 2^ 
blshopi matters In which court will restrain, 226, 327 
breach of contract, basis of courts jofisdlction to restrain, 233 
defences Inefleotnal to action for, 238, 239 
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INJUNOTION—eoneinffAl. 

breach of contract, provlalon money payment on, effect of, 286, 237 
repetiti<m or oontinoance restrained, 203, 201 
when oonrt will interfere to restrain, 236 
not interfere, 2S9 

injunction by servants or agents, effect of, 294 

date from which remedies available, 292 
mere intention not constituting, 294 
nature of proof required, 293 
remedy by committal, 291 
stranger, by, when li^le, 294 
where onler against husband and wife, 294 
the peace, contract temling to provoke, not enforced by the court, 236 
trust, common law corporations, by, grant to restrain, 225 

ecclesiastical corporations restrained in respect of. 226 
eleemoHynary corporations restrained in respect of, 226 
municipal corpoiations restrained to prevend| 226 
building, power of court to onler the pulling down of, 216 
certificate, renewal of solicitor's, restraint of application for, 270 
ccgtm qiia trusty rigiitof, to sue to rcstiain a trustee, 253 
Chancery Division, application for injunction, how made in, 274, 276 

to commit, "how made in, 294 
dissolve, bow made m, 296, 297 
practice as to filing aflidavits in, 279, 260 
rules os to costs in, 287 * 

charter, incorporated company, of, restraint of act by, prevent forfeiture, 
226 

chattels, prevention of sale of, when court will interfere, 267, 268 
children, control of raftnagement of, injunction in aid of, 269 
church bells, ringing contrary to covenant restrained, 240 
churchy aitl, prevention of unauthorised interference with, 270 
claim, assertion of, effect of, 220 
clubs, when relief granted to members of, 231 
collateral term, mortgagor, by, when breach lestiaincd, 252 
committal, application for, bow made in Chancery Division, 294 
irregularities in proceedings for, effect of, 296 
motion for, service of, 296 
practioe where motion for refused, 296 
remedy for breach of injunction by, 291 
company, acts ultra vxres of, restraint of, 229, 230 
liability of, to be Testiaine^i, 224 
proceedings against, power of court to restrain, 262 
restraint of, when using name likely to deceive, 226 
statutory, power of court to restrain, 227 
trespass by, relief in respect of, 234 

where ooui£ may decline to interfere, 234 
Ifhen secretary also niaae subject to the court’s order against, 272 
compensation, interim injunction may be refused when injury may be subject of, 
219 

concurrent jurisdiction, how now exercised by the courts, 202 
conduct, party's, consideratiou of, before grant of interlocutory injunction, 219 
plaintiff's, as affecting relief, 247 • 

confidential information, disclosure of, power to restrain, 264, 266 
consent, defendant, of, to order, effect on right to defend, 298 
contempt, view of the court on application to commit for, 296, 296 
when committed by new trustees, 254 « 

contract, acquiescence or delay on breach of, effect on plaintiff’s rights, 248, 249 
basis of court's juriMlction to restrain bmch of, 236 
breach of, containing negative and positive ooTenants, how the court 
j0 will act, 242, 243 

ineffectual defences to action for, 238, 239 
repetitioo or continuance restrained, 203, 204 
when court will interfere to restrain, 236 
9 not interfere, 239 

ooBsrnictlon of, where clear, 238 

no remedy when incapable of specific performance, 246, 2^7 
partnership, jarisdiction of court to restrain breach of, 249, 250 
personal service, for, remedy Hbr breach, 242, 248 
I>oBltive, action to enforce, proper remedy, 286 
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I N JUNCTION— 

contract, provision for nxoncj payment on breach, e£fect of, 236, 237 

tending to provoke a breach of the pence, not enforced by the coart, 
234 

copyright, Infringement of, nature of injunction to restrain, 256, 267 

when court will restrain, 266 

„ necessary to show animus furandi, 266 

restrained before publication, 257 
protection of, by injunctK>n, 240 
restraining infringement of, jurisdiction, 266, 256 
works, sale of, when allowed after grant of injunction, 266 
corporation, common law, Interference by the court to rcotrain, 225 
ecclesiastical, power of court to restrain, 226 
eleemosynary, power of court to restrain, 226 
prevention of breach of covenant by, 245 
uni^rtaking on behalf of, how given, 235 
costs, Chancery Division, in the, rules as to, 287 
discretion of the court as to, 288, 289 
exceptions to rules ns to, 287 
extra, when granted to the defendant, 289 
uiteilocutory injunction, of, ipclusion in continuing order, 290 
motion, on, for committal, where refused, 206 

ordered to stand over, treatment of, 287, 288 
jiractice as to, 27G 
rule applied by the court as to, 287 
taxation of, bn higher scale, when allowed, 291 
county court, appeal from order of, when without leave, -04 
courts power of, to grant injunctions, 204 
Court of Chancery, ori^nal jurisdiction of, 202 
couiiiB ill which the court will restrain proceedings, 261, 263 
covenant, atlirmatlvc, consideration of the court on breach of, 208 
breach by tenant, prevention of, 245 

of, by corporation, prevention of, 246 

plaintllT, when a bar to relief, 247, 218 
« negative, in lease, restraint of, 230. 210 

restrictive, when reversioner entitled to relief, 241 
when interlocutory injunction granted in respect of, 237 
court will imply a negative, when only an atlirmative, 284, 244 
quiet enjoyment, for, enforcement, 244 
ncgati ve, how court acts, with regard to breach of, 208 

proof necessary to obtain restraint of breach of, 238 
when court will not import, 245, 246 

enforced by mandatory injunction, 241 
proper remedy to cufoi ce, 236 
restraint of lessee from breach of, 244, 246 
trade, in, when enforced, 241 

running with the land, jurisdiction of the court not resb^feted 241, 
242 

separation deed, in, broach of lestrainetT, 240 

threatened breach of, when inteilv^cutory injunction granted to restiain, 
237 , 238 

covenants, hreo^ of negative and positive In same contract, remedy, 212, 243 
criminal act, restraint of, w'hen court has jurisdiction, 205 
prwseodin^, not subject to restraint, 262 
cross-exarainatioh, liability pf party making affidavit to, 278 
damage, accruing, grant of injunction to prevent, 209 

firepanible, injnnq]tion causing, may be stayed, 211 
proof of, not necessary to grant of perpetual injunction, 206 

when xecessaiy to obtain restraint of breach of contract, 
238 6 

resulting benefit from, how considered by the court, 213, 214 
damages, application to enforce undertaking as to, how moile, 286 
assessment in court, when made, 214, 215 
award of, where defendant threatens Injury, 213 • 
claim for, not necessary to relief, 214 
court may award, in lieu of injunction, 212 • 

not bound to order inquiry as tes 296^ 
decree for inquiry into, not made with order for account, 216 
in what cases refused, 214 
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INJUNCTION— 

damages, Injunction in lien of, where defendant a pauper, 207 

not gmntcA where Injurj may be remedied by, 216 
inquiry as to, time for application for, 28G 
jurisdiction to award, how exercised, 212, 213 • 

limitation of, 280 

measure of, when in addition to restraint, 214 
nominal, recovery of, not ground to refuse injunction, 207 
relief not affected by degree of, 213 
remedy by, the piinciple upon which the conrt acts, 207 
undertaking as to, effect of. 284 
nature of, 284 

in, applicant for interlocutory injunction miist~give, 222 
debtor, restraint of, from patting with property, 2G8 
deceased, estate of, protection by injunction, 2i>2, 253 
declaration, when court will make, instead of injunction, 209^ 
deed of separation, breach of covenant in, restrained, 240 
defences, ineffectual, to action for breach of contract, 238, 239 
defendant, consent to order by, effect on right to defend, 298 
extra costs, when granted to, 289 

matters in which, may have to give undertaking, 222, 223 
offer by, effect of refusal by plaintiff, 289, 290 
right of, to apply for an injunction bcfoie judgment, 273 
when party may be made a, 271, 272 
delay, effect of, ou application to stay w'ostc, 233 
right to relief, 210, 211 

on, right to grant of mandatory injunction, 216, 217 
jilaintiff’s, in breach of covenant, when a bar to relief, 24C, 249 
right to interlocutory injunction, how affected by, 221 
disclosure, information, of, when may be test rained, 264 
disobedience to decree, process by motion, 273 
dissolution, injunction, of, grounds for, 297, 298 
practice as to, 296 
when no ordcar necessary, 299 
where granted against two parties, 298 
divine service, power to restrain persons wrongfully omciating at, 264 
documents, granting of access to, compelled, 2G8 

parting with possession of, when restrained, 268 
ecclesiastical corporations, power of court to restrain, 226 
eleemosynary corporations, power of court to restrain, 226 
employee, rcbtraint of, from divulging conhdenlial information, 265 
equitable mortgagee, right of, to obtain relief by injunction, 262 

title, suiBciency of, for grant of inteilocutory injunction, 26C 
waste, injunction in respect of, limitation of, 233 
equity, partner must do, on seeking relief, 260 

rules and principles of, as goTemlng the grant of an injunction, 
236 , • 

evidence, atHdavit, by, on motion for injunction, 278 
application to dissolve, on, 297 
breach of injunction, of, nature of, 293 
discretionary power of court os to, 281 
eac parte applications, on, nature of, 278, 279 
fresh, not allowed after opening of motion, 280 
ex parte applications may be mode in urgent cases, 274 

nature of evidence required on, 278, 279 
order, non-appearance of defendant on, effect of, 277 
when injunction will be granted by, 276, 277 
executor, restraint at suit of oo-ezecutor oefore probate, 253 
sale by, when restrained, 262 ^ 

executors, when iniuDction granted against, 262, 253 
fixtures, removal or, when lessee restrained as to, 244, 246 
foreign Government, court has no jurisdiction in respect of, 206 
proceedings, restraint of^ in what cases, 263, 264 
sovereign, when court will entertain suit of, 206 
foreigner, court no jurisdiction to restrain action abroad by, when resident there, 
264, 265 

forfeiture, shares, of, lestrained, 268 

fund, dealings with, when restrained, 212 * 

goods, Interim injunction to prevent sole of, pending arbitration, 217 
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IN J ONCTIOM — continued. 

Government department, when court will restrain, 206 
guardians of the poor, when may be reetrainedf S26 
husband and wife, enforcement of covenants between, 269 

breach of injunction by wife when order against both, effect of, 294 
restraint of, from intermeddling with wife's separate property, 268 
illegal act, restraint of, when court has Juris<liction, 205 

in canierd, motion to restrain disclosure of conildcatial communlcatlocB. when 
.heard, 256 

in future, relief not postponed whci'^ injunction applies to acts, 211 
in personam, the court acts, 204 

IncoTporaled company, restraint to prevent forfeitnro of royal charter, 226 
indorsement of writ, where injunction claimed, 272, 273 
Infant ward, restraint of marriage of, 2G9 

infringement, copyright, of, jurisdiction of tho couit to restrain, 25.5, 256 

nature of injunction to restrain, 256, 257 
• when court will restrain, 266 

patent, of, principle upon which court will restrain, 258 
trade maiks, of, jurisaiotion of the court as to, 259 
injunction, deHiution of, 199 
injury, cap.able of estimation, effe-'tof, 215 

ceasing before trial, power of court on, 206 
damages may be awai-ded when defendant threatens, 213 
irreparable, necessity to show fear of, before grant of interlocutory 
injunction, 218, 219 
^ what is meant by, 219 
language of order for injunction as to, 282 

mortgaged property, to, right of mortgagor to maintain action to restrain, 
251 

Tostraiiit of act causing, although not complete, 215, 216 
reversion, to, by trespass, question as to one for the jury, 235 
threatened, ^raiit of uitcinn injunction to lestraiu, 218 
inn, covenant to keep open, prevention of breach, 2+5 
inquiry, damages, as to, c<juit not bound to order, 2S6 
time for application for, 286 

' Intention, defendant's, to continae wrongful act, effect of, 213 

denial of, to commit act not of itself ground for refusing relief, 209 
grant where defendant gives notice of, to commit act, 209, 210 
Sulerira orders, when and how granted in Chauceiy Division, 277, 278 
Interlocutory injunction, acquiescence as affecting grant of, 219, 220 

balance of convenience considered before grant of, 221 , 222 
case to be made out before grant, 280, 281 
conduct of parties considered before grant of, 219 
costs of, inclusion in continuing order, 290 
court may refuse, where compensation adequate remedy, 
219 


equitable title svfficlent ground for grant of, 266 

expediting trial on grant of, 274 * 

limitation of, by statcipent of claim, 282 

not granted as of course, 2t7 

nuisance, when leatraincd by, 218 

object and effect of, 200, 201 

order for account on refusal of, 202 

points considered by the court before granting, 221, 222 
principles gOTeming grant of, 217 
pnbllcation of libel, i^en restrained by, 260, 261 
right to, how affected by delay, 221 
rspecial provision for, in Judicature Act, 1873... 202 
threatened injury restrained by, 218 
• undertaking in damages must be given by applicant for, 
222 ^ 
when grantea in respect of breach of covenant or con- 
tract, 237 

not to be granted, 201, 243 
irregularities, oommlttal proceedings, in, effect of, 295 • 

irreparable injury, meaning of, 219 

judgment, agreement not to enter op, breach restrainedt 240, 241 
JudUcature Act, 1873, effect of, on power of the courts, 202 

principles upon which rdief granted not affected by, 302, 803 
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INJUNCTION— 

jurisdiction, basis of, to restrain Ixreaoh of contract, 235 

ground of. In rettralning an employee from botfaying conftdential 
Information, 266 
In absence of party, 379 
criminal or lU^al acts, 206 
trespass, 233, 234 

none in respect of foreign Government, 205 * 

nuisance, in cases of, foundation upon wbich the couit rests, 232 

original, of the Court of Chdncery, 202 

parties subject to the court’s, 224 

restrain foreign proceedings, to, 263, 264, 265 

sale by mortgagee, to restrain, 251 

service of writ out of, 273 

to award damages in lieu of injunction, 212, 213 
grant mandatory injunction, 199, 200 
interfere with uuincorporat^ bodies, 231 • 

restrain dealings with a fund pending an appeal, 212 
infringement of copyright, 255, 2D6 
libellous statements, 260 
trustees, 263 
waste, In cases of, 232 

" just or convenient," meaning of, os used in Judicature Act, 1R73...203 
King's Bench Division, mode of making application in, 274 
^ practice as to filing affidavit in, 280 • 

jana, covenants restricting user of, how enforced, 241, 242 ^ 

running with the, jurisdiction of the court not restricted to, 241, 
242 


injunction docs not run with, 200 
lease, breach of negative covenant In, restraint of, 239, 240 
legal proceeding, Jurisdiction of the court to restrain, 26 1, 262 

ifght, application to restrain ezeicise of alleged, gix>uijds, 218 
apprehended act likely to violate, gi ant to restrain, 209 
grunt of Interlocutory injunction l^fore interference with, 217, 218 
infringement of, right of plaintiff as to, 208, 209 

member of company, of, protection of, as against the company, 229, 
230 

nccesaitv for establishment of, before grant of perpetual injunction, 
206 

refusal of inteilocutory injunction where doubt exists as to, 201 
strong jfrimd /acts case must be shown, 218 
violation of, necessary to grant of perpetual injunction, 20S 
lessee, restraint of, from breach of covenant, 244, 245 
letters, opening of, power of court to restrain, 269, 270 
libel, jurisdiction of the court to restrain publication of, 260 

publication of, when restrained by interim injunction, 260, 261 
lien, right of holder of, to obtain rolief, 252 
liquidator, iftidertaking by, to bo personal, 285, 286 
mandatory injunction, umnt, may be granted against, 217 
dSluition of, 199 

^ grant In aid of sproifio performance, 249 

of, where injury not complete, 216, 216 
jurisdiction of the court to grant, 199, 200 
not granted where damages an adequate remedy, 216 
notice of objection to act, effect on application for grant, 
216 ^ 
right to relief by, how affected by acquiorccnce and delay, 
216 « 


when court will grant, 216 

granted on interim application, 223, 224 
to enforce neg^ive covenant, 241 
order, disobedience to, remedies, 292 

repairs not ordeiwd to be eaecated by, 217 
marriage, infont ward, of, restraint of, 269 

settlemei^ restraint of trustees of, on order for alimony, 268, 269 
married woman, undertaking may be accepted from, 286 

member, company, vf, rights of, to m^^tain action against company, 229, 
930 , 

members’ club, power of court where rules not complied with, 231 
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INJ UNOTION — contxmicd, 

mlne8> prompt action necessary in respect of, 23S 
misconanct, partner, by, interference ^ the court in case of, 260 
misrepresentation by plaintiff after grant, clfedt of, 2*J3, 291 
mortgagee, advowson, of, restraint of, from presenting before foreclosure, 261 
' equitable, right of, to obtain relief by injunction, 263 
jurisdiction of the court to restrain sale by, 261 
,, ship, of, power of eourt to restrain, 261 

mortgagor, collateral term by, when enforced, 252 
restraint of, from committing waste, 261 

right of, to maintain action to restrain Injury to property, 251 
when injunction will be gi anted against, 251 
motion, abandoned, order as to costs, 290 

application by, where decree violated, 273 
costs of, when ordered to stand over, how treated, 287, 288 
days, practice of the court as to, 274 '<■ * 
disposal of matter on, consent necessary, 290 

notice of, application to defendant before serving not necessary, 289 
necessary contents of, 275, 276 
service, 276 

of, when no appearance entered, 276 
restraint of transfer of stocks and shares by Bank of England on, 266 
second, when can be made, 290 
shoit notice of, when leave will be given for, 275 
when not allowed to stand over until trial, 223 
municipal corporations, court will icstrnin, to prevent breach of tru»t, 225 
name, company using, restrained when likely to deceive, 225 
use of, when restrained, 270, 271 

negative contract, when mandatory injunction granted to enforce, 241 
covenant, how couit acts with regard to breach of, 208 

when court will not import into contract, 245, 2i6 
negotiable Instruments, power of the court as to, 266 « 

new trustees, when contempt committed by, 254 
notice, assertion of claim by, eifcct of, 220 

newssity for, on application to restrain transfer of stocks or shares, 266 
objection to act, of, effect on application for injunction, 216 
of motion, application to defendant before serving, not necessary, 289 
length ot Lime to be given, 276 
necessary contents of, 276, 276 
service of, 276 

where no appearance cnteie<l, 276 
short, when leave will be given for, 275 
suflicient, os to what is, 296 

nuisance, foundation upon which the juiisdiction of the court rests as to, 232 
interlocutory injunction, when gi anted in respect of, 218 
nature of, in which the court will act, 232 
occupation, picvcntion of distui bailee of, 270 
offer, refusal of defendant's b^ pl^vintiff, Effect of, 289, 290 i 
order, contents of, as to Injury to plaintiff, 282 

foi-m of, In restraining proceedings on bill o8^1c, 282 
injunction, for, form of, 282, 283 

non-appearance of defendant, on, 283 % 

observance of, mint be strict, 292, 293 
service of, 283 

Parliament, ^plication to, restraint of, 206 
parties, who may bo restrained, 224 ‘ 
partner, acquiescence by, effect on right to relief, 260 
jurisdiction of ^ic couit to restrain, 249, 260 
misconduct by, interference of the court in case of, 260 
seeking relief must do equity, 250 

partnership property, appointment of receiver of, princip^^ distinct, 250 
party, absence of, power of court in, 272 

nature of interest of, necessary to obtain relief, 271 
pasting off, remedy of persons in respect of, 269 

patent, infringement of, principle upon which court will restrain, 268 
perpetual injunction, when not granted in rcspcict of, 268 
patents, power of common law courts as to, prior to the Jadlcatnro Act^ i673... 
202 

pauper. Injunction in lieu of dominos where defendant a, 207 
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I N J UNCTION— 

perpetual injunction, appeal pending agaiubt a judgment on an indietmenb no bar 
to, 211 • 

biisis and intention of, 200 
couBidcrations of court where sought, 207 
damage not necessary to grant of, 20ti • • 

grant entailing hardship on defendant, court’s discretion, 208 
on motion befoie trial, 206, 207 . 

where damages would be inadcrjualc, 207 

defeiiditnt gives notice of liis intention, 2<r9, 210 
legal light of party to be established before grant, 205 
icfu-sal of, where injuiy ceases before trial, 206 

remedy m plaintiff's hands, 208 
whete nil relief oflerod and may be obtniiicil, 209 
ijglit of plaintiff to an account on ginni of, 201 , 

third party rights as affecting, 207 
when not granted in respect of a patent^ 258 
to be granted, 282 

peisonal service, bicach of contract for, remedy, 242 
plaintiff, conduct of, ns affecting relief, 217, 218 

duty of, whcie defendant served and willing to meet, 277 
mteic^^t of, necessary to obtain relief, 271 
inisicpiescutation by, after grant, effect of, 298, 294 
political matter, suit to support not enturtainc<l, 205 
possession, grant to prevent distui banco fioin. 270 

postponement, injunction granted on appeal, of, how further tune obtained,' 221 
opeiation of injunction, of, when ordered, 21 T 
practice, evidence on atlidavit, as to, 278 — 280 
giant during vacation, 274 

of injunction, as to, 274 
motion of tJie couit as to, 274 

saving motions, as to, 274 

presentation, minister, of, improperly elcctcrl, power to rcbtriin, 254 
printer, rcbtramt of, fiom printing or belling infringed tiade Jivlads, 259 
private individual, special damage to be shown by, when proceeding against public 
body, 229 

pjobuic, lestraiut of executor before grant of, 253 
piocccdings, arbitration, when court cannot restrain, 262, .J0!> 
couils in which, will bg rcstiaincd, 261, 202 
iTiiumal, not subject to roslraint, 262 
foreign, restraint of, in what cas< s, 268, 26 1 
party to (akc, when against statutory company, 227, 228 
publication of pending, wlien restrained, 270 

tiibunal constituted for .special puipose, of, when couit cannot 
restrain, 2(t2 

properly, ci iminal or illegal acts affecting, jurisdiclion of court as to, 205 
dii^rcc of damage to, no ground for refusing lujunclioii, 21,1 
<ictcntion, inSl><'i:tion and {>t csei vaiiao of, 28J, 282 

injury to nioitgaged, right of mortgagor to mainlaiu action to riMhaiii, 

2SI 

protection of, as ground for interlocutory injunct ion, 217 
restraint of debtor from parting with, 268 

bale nr alienation of, 266, 267 * 

propiietary club, court cannot interfere whcic member wrongfully expelled from 
231 

public interest, paities to action taken in the, 271 

proceedings to bo by Attorney-General in matters of, 227, 228, 229 
publication, pending proceedings, of, when restrain^, 270 * 

restraint of, of work rcpiescntcd to be but not fdnintiff's, 270 
when infringement of copyright rcstrainod bcfoie, 257 
purchaser, not Astrainctl from purchasing, 249 
icstraint of, before completion, 272 
quiet enjoyment, enforcement of covenant for, 244 

railway, public interest considered by the court when asked to iiitciferc with,' 

229 


rate, new or additional, when municipal corporatiun restrained in respect of, 225 
rates, poor, gnardiahs of tjie poor may be restrained in respect of, 226 
receiver, aj*poiiitment of, of partneiship^roperty, principles distinct. 260 
remedy as to wrongful act of, 27j 
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INJ UNCTION— rontniued. 

relief, claim for <iamages not necessary to, 214 

con^itlcration of the court where grant entails hardship on defendant, 
208 

principles of, nut affected by the Judicature Act, 1873.. .202, 203 
• what may bo a bar to, 247, 248 
reJigions i>arposes, trustees for, power to icstrain, 234 
^icpairs, covenant for, how protected by the court, 2^1 4, 243 
mandatory order not made directing, 217 
festriclive covenant, breach of, whfen reversioner entitled to lelief, 211 
injunction, definition of, 12‘J 

revciBiouer, action for injunction by, without joining tenant, 233 

damage by breach of covenant must be sliown by, to ubtaiii relief, 2tl 
what must be shown by, in action for trespass, 235 
sale, copyright works, of, after grant of injunction, when allowed, 258 
executor, by, when restiaincd, 252 

propel ty, pf, restraint of, power of court as tu, 20(5, 267 
trufrtecs, by, power of court in restraining, 23 1 
saving motions, practice as to, 274 
Bccuritics, injunction may be granted to preserve, 252 
separation deed, bicach of covenant in, restrained, 240 
BCiiuustration, writ of, when issued for breacli of injunction, 202 
servants, breach of injunction by, effect of, 294 
service, motion to commit, of, practice, 295 
order, of, 2H3 

writ, of, when out of the jurisdiction, 273 
settlement, marryage, Testraint of trustees of, on order fur alimony, 208 
shareliohler, proceedings by, form of, 230 

right of, to apply to restrain company acting ultra vu'es^ 229, 230 
shares, forfeiture of, when rcfatraiiicd, 208 
ship, power of court to restiain sale by mortgagees, 251 
ships, exception as to grant of injunction in case of, 247 

navigation of, when injunction not granted ex par^^ 277 
slander, jurisdiction of the court to prevent injury by, ‘iw 
solicitor, restraint of, from applying to renew certilicato, 270 
, Sovereign, foreign, when court will entertain suit of, 203 
special damage, Attoniey-Ocucrul need not show, 228 

private person must show, in proceedings aguiiist public company, 
229 

trespass affecting public interests, by, rights of indi viduals, 2.31, 
236 

siiucifio pci foi’innuce, as proper remedy to enforce contract or covenant, 233 
injunction in aid of, 249 

negative covenants not implied where coni i act inc.apable ol, 
246, 247 

standing by, effect of, on plaintiff's rights to relief, 210 
statoinent of claim, amending, pending nQ>ticc of motion, effect of, 276 
luteilocutoiy injunction, limitation of, by, 2.82 
f.tatuloi'y company, power of court to icatram, 227 
what is a, 227 

provision, when affecting the po* er of the couit, 204 
stocks and shaies, ujiplication to icxtinm transfer ot, how mailc, 205, 266 
or shards, jiovver to lostiain improper transfer of, 26.5, 206 
stranger, breach of injuiictioii by, wJien liable, 294 
taxation, costs, of, when on higher scale, 291 
tenants, breach 'of covenants by, prcvehtion of, 245 
terms, court may impose before granting relief, 222, 223 
third party, rights of, as ^.ftccling the decision of the court, 207 
threats, alleged infiingement of patent, as to, remedy of iiarty threatened, 258, 
269 

trade marks, as to infringement of, no light of actioi in respect of, 259 
lime, jengtli of, for notice of motion, 276 
trade, covenant in restraint of, when enforced, 241 

labels, restraint of printer in respect of imitations of, 260 
libels, inteilooutory injunction, when granted ui iiiae of, 201 
marks, juiisdiction of the court on the itifnngenu nt of, 2r>9 

threats as to use of, no right of action in respect of, 259 
muons, matters in which restrained, *231 

transfer, stocks and shares, of, power of court to restiain, 265, 266 
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trcspaSB, jurisdiction of the court in reai>ect of, 233, 23t 

procccilinga by the At|»rney'Qcncral, when in respect of, 234, 236 
ivliat reversioner must show to obtain relief against damage by, 236 
tiial, grant of perpetual injunction on motion before, 20(>, 207 

injiiiy ceasing before, right of court on, 206 ' • 

powci of the judge to expedite the, 274 
when motion not allowed to stand over until, 223 
tribunal, special purpose, for, when proceedings cannot be restrained, 262 
tiustce, jurisdiction of the court to rcstraili a, 263 
parties who may sue to restrain, 263 
trustees, new, when contempt of court committed by, 251 
religious purpose, for, power to restrain, 264 
uUra vires, restraint of company when acting, 230 

tra<le union when acting, 231 
umpire, when the court will rc'^traui an, 263 

undeinking, applicant for intci iocutory injunct lou must givij, 223 
Attorney-General not rofiuired to give, 286 
corporation, by, by whom given, 285 

defendant, by light of plaintiff ns to, ivhi'n in lien of Injunction^ 
209 

when equivalent to an injunction, 293 

effect of, 284 
how eiiforceil, 286 

liquidator, by, to be personal, 285, 286 
married woman competent to give. 285 
matters in which imposed on defendant, 222, 223 
natuie of, 284 

persons who should give, 286 
plaintiff not compelled to give, 28 i, 286 
unpublished writings, protection of property in, 267 
user, land, of, covenant rcatiicting, how enioire<f, 241, 242 

restriction of, violation of covenants as to, restrained, 240 
vacntion, grant of injunction during, practice, 274 
vessel, cinploj luent of, when restrain!^, 247 

vicar, void election of, rostraint of bishop from appointing before new election, <226 
wind, infant, rcstiaiiit of marriage of, 269 
v’‘i8te, actual commission of, plaintiff may apply before, 233 
delay in njiplication to slay, effect of, 233 
extent to which court acts iri*ieHpeeL of, 233 
jurisdiction of the court in case of, 232 
ivstiiunt of mortgagor from committing, 261 
wife, breach of injunction by, where order against husband .and wife, cfFcct of, 294 
wife's pioperty, when husband restrained as to, 268, 2G9 
winding-iip order, proceedings to obtain, power of court to restrain, 262 
writ, grant of injunction usually only after issue of, 273, 274 
indorsement of, whert' lujuncyon claimed, 272, 273 
of attatihment, issue of, on breach of injunction, 291 
sequestration, issue of, for breach of injunction, 292 
service of, out ot the jurisdiction, 373 
writings, unpublished, protection of property in, 267 

wrongful act, aw'aid of damages where intention to continue, shown, 213 
repetition or continuance of, restrained, 203, 204 * 


INNS AND INNKEEPERS, 

accommodation, extent of traveller’s right to, 310 • 

right of innkeeper to refuse, in wlij^t cases, .810, 311 
act of God, loss arising from, non-liability of innkeeper for, .321 
action, guest, by, descriptiou of innkeeper in, 322 , 

innkcepe^^’s right to bring against guest, 323 
advertisement, newspaper in which innkeeper must issue, 327 
agreement, between innkeeper and guest, as lo liability, validity of, 316 
alehouse, when an inn, 303 
boarding-house, nature of, 304 

keeper, definition of, 305 

« boots,*' no implled^uthority in, to receive goods for safe custody, 823 
carnage, traveller's, liability of innkeeper to receive, 307 
charges, acceptance of security for paym&t of, effect of, 326 
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INNS AND INN KEEP 

coffec-hoiiHP, when an inn, 303 

cominerrMl room, liability of innkeeper for "oucls placed in, 317 
common jiiii, purpose £oi winch instituted, 302 
innkeeper, buHincss of, 302 
compa/iy, liability of, ns innkeepers, 319 
riiiirectiuner, when a viclualiiiif' liuuse keeper, 305 

f«is1o«iy, nsRuni|)tion by guest of exclusive, effect on innkeeper’s liability, 320, 321 
goods in “exclusive," of person other than innkeeper, a qucslion of fad, 

321 

safe, deposit of goods with innkeeper for, neecssiiy to declare contents, 

322 

debt, guest’s, when innkeeper may be liable for, 323 
disease, when aground for i cf using accoiiimoflaLion. 311 
dog, injury done by guest's, w’hcn innkeeper liable, 32.3 
Iravi'llei’s, liability of innkeeper to rceeivc, 310 
evidence, sign as^ of Innkeeping, 300 

excessive price, lialnlity of innkccijcr to indicf mciit for taking, 313 

extra ciiarge, innkeeper cannot make, for bousing goods held under lion, 32G 

franchise, keeping of an inn not a, 30C 

fraud, removal of goods by, right of innkeeper to repossess, 32.'> 
friend, innkeeper’s, when not ague?!, 319 

guest, agreement between, and innkeeper, as to liability, validity of, 31 (> 

assumption by, of cxelusive custody, effect on innkeeper’s liabliiy, 3J0, 
321 

debt of, when innkccpeer ina 5 ’ be liable for, 323 
definition olt, 313 

horse of, liability of innkeeper as to, 31G. 317 

injury doin* by dog belonging to, \%hcn innkeeper liable, 323 

innkeeper’s light to bring action against, 323 

liability of innkeeper to icceive, 30fi, 307 

to le'cive, confined to innkeepers, 308 
Jodgrng at the inn, when not necessary to chaiacter of, 319 
iniseondiict of, effect on innkeeper’s Jiability, 319, 320 
negligence of, effect on innkeepers liability, 319, 320 
• property of, extent of innkeeper's liability as to, 31 1, 315 

innkeeper's lien upon, H23, 324 
liability as to. conliued to innkeepers, 31C 
when witliin the uiii, 317, 318 

remedy of, ngainst innkeeper for loss or tlamagc to propui ty, 322, 323 
' personal injuries, 314 

safety of, extent of liability of innkeeper for, 313, 314 
wlieii not a traveller, 318 

hired goods, when not the subiect of innkceper’e lien, 325. 
horse, guest's, damage to, liability' of innkeeper as to, 316, 317 

Inability of innkccpci when left in charge of ostler, 317, 318 
lien of innkeeper for keep of, 321 

rights and ij.ibility of innkecpei to feed, 324 ‘ 

stolen, innkeeper no ben upon, when biought by the police, .326 
traveller’s, liability of innkeepci as to, 307, 309, 310, 312 
hotel, teniperance, w'ben an inn, 30.1, 304 
when nn inn, 30.3 

hotel-keeper, wlien an innkeeper, '31 9 

housing goods hckl under lien, innkeeper no power to make extra charge for, 
326 

illtics.s, when a ground for refusing accommodation, 311 

indictment, lUtbiliiy of innkeeper to, on refusal to receive traveller, 312, 3I.S 
« taking excessive price, 313 

lufcctiouB disease, liability of innkeeper letting room occupied by person suffeiing 
" . from, 31 1 

person exposing himself at aiu inii when suffering 
from, 311 

when a ground for refusing accommodation, 311 v 

Injury, reraccly of guest against innkeeper as to, 314 
inn, meaning of, at common Jaw, 302 r 

question whether house is nn. one of fact, 302, 303 
statutory definition of, 305 

tnnkcepcer, liability of, for personal jfiafcty of guest; 313, 314 
to receive gnests, 806, 307 
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INNS AND JNNKEE1»EKS— 

innkeeper, meaning; of, at common law, 302 
reason for prefix " common,” 3(»2 
statutory definition of, 30.> 

Innkeeper’s Liability Act, 1863, provision for posting up section of, 321 
King's enemies, loss arising from, non-liability of innkeeper fdr, 32 P 
licence, when innkeeper no liability to obtain, 306 
lien, duty of innkCG])er as to goods retained upon, 326 
innkecpcM’s, duration of, 32'5 

CKteiit of, 324, 32."* • 

for keep of horse, 324 

when lost, 32.1 

on pioperty of poison olhci than guest, 324 
property not subject to, 32 ”> 
upon pioperty of guest, 323, 324 
livery stable keepers, innkeeper’s liability not extended to, 317 

lien does not e.xtiuid to, 1^3 

lodger, traveller becoming a, effect on innkeeper's liability, 30i» 
lodging in the inn, when not necessary to chai actor of guest, 3 If) 
loilging-house keeper, dtdinitiun of, 303 
lo^iS, statutory liabilitv of innkeeper to make good, 321 
uriexpliiined, innkeeper’s liabilitjr in respr'ct of, 31S 
luggage, traveller’s, liability of innkeeper to leceivc, .307, 308 
inriTiagei lor eornpanv, inn iii charge of, liabdity of eenp my, 31f) 
master, liability of innko jper to, where s u-i ant tlie guest, 322, 323 
miscomliict, guest, ol, elTect on innkeeper’s liability, 311), 320 
nuspi lilted initice, elTect of posting up. 321 ' 

negligence, guest, how ascei tamed, 320 

guest’s, effeet on innkcepci’a liability, 319, 320 
newspapers, advei t isenient of sale by innkeeper, issue in, 327 
notice, niiapnntcd, ciTeet of posting "up, 321 

statutory, eiTect of omission to post iii conspicuous place, 321 
provision for posting in conspicuous [ilaee, 321 * 
ostler, liability of iiinkeepeT, where honve lolt in charge of, 318 
payment in aiivanei* liability of traveller to make, 80S 
post-hof'^es, innkeeper not bound to supply, 310 
piice. excessive, liability of innkeeper for taking, 313 
private hotel, nature of, 304 

property, duty of innkeeper ns to, when retained upon lien. 326 
guest’s, extent of innkeeper’s liiihility as to, 314, 316 
innkcepci's hen upon, 32.3, .324 
liability as to, conhned to innkeepers, 316 
limit of innkeeper’s liability, 316 
when within the inn, 317, 318 
innkeeper’s lien iiimn, of persons other than guest, 324 
what IS necessary to attach, 326 
not subject to innkeeper’s lien, 326 

placing within the inn,*8ufiicient to render innkeeper liable, 317 
remedy of guest against innkeeper in respect of loss or damage to, 
322 

public-house, houses denoted by term, 304, 306 
when an uin, 304, 305 

residential hotel, status of, 304 • 

restaurant, natuic of, 304 

room, traveller no right to any particular, 310 

safe custody, deposit of goods for, notice to innkeeper of contents, 322 
refusal of innkeeper to receive good.s for, crfcct of, 322 
safety of guest, personal, innkeeper’s liability for, 313, 314 
sale, right of innkeeper as to, 326, 327 * 

time for, by innkceiier of guest’s gootls, 327 , ” 

security, acceotance of, by innkeeper for payment of charges, effect of, 326 
servant, guest a, 1 'ability of innkeeper to master, 322, 323 
^ sheriff, seizure by, of goods subjt^ct to lien, effect of, 326 
* shop, for sale of intoxie-atmg liquors, not an inn, 304 
show rooms, innkeeper not bound to provide, 310 
sign, evidence, itt, of existence of an inn, 306, 307 
stAbles, not necessaiy to an inn, 302, 303 
statutory liabilit^y? innkocpci-’s, extent of, 321 

notice, effect of omission to pffst in conspiouoas place, 321 
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fNNS AND INNKKKl'KRS— 

Rtatutory notice, provision for posting in conspicuous pl.ace, 321 
BtoJen horse, innkeeper no lien on, when broughtsby police, 320 
tavern, when an inn, 303 
temperance hotel, when an Inn, 303, 304 

tcnOei, duty of traveller to make, on insisting to be received, 308 
time, sale by innkeeper, for, of guest's goods, 327 
tiaf'ellcr, dog of, liubility of innkeeper to receive, 310 

horse and carnage of, liability of innkeeper to receive, 307 
of, liability of innkeeper os t-o, 309, 310 
liability of innkeeper for refusing to receive, 31‘2, 313 
to make payment In France, 308 
question whether person is a, one of fact, 309 
when not a gnost, 318 

< tre.sp,ass, apftlieation of oScncc of, to common inn, 308 
victuulling-lioiise, signidcation of term, 305 

I-eoper, confectioner may bo, 306 
visitor, wiion innkeeper not liable as to Invited, 313 

warning, innkeeper's, as to place for deposit of goods, eifeet of neglect by guest, 
315 

writ, description of innkeeper in action by guest in, 322, 323 


INSURANCE, 

abandonment, apportionment of salvage on, 490 

assured's right of, when may be lost, 487, 4S8 
effeot of valid, 489 

notice of, aeeoptancc of, when underwriter estopped as to, 
488 

capacity of master before and after, t.S8, 489 

care to be exercised by agent in giving, 3."8 

effect of acceptance of, 488 

form of, 4 SO 

nature of valid, 486, 487 

non-acceptaneo of, oitcct of, 188 

not applicable to fire insuiancc, 611 

jicnsliablc goods, of, when to be given, 470 

time for, 487 

unnecessary m ease of total loss, 472 
what conslitutcH, 488 

when rieec.ssary to claim for total loss, 181 
not necessary by rc-nssured, 37(J 
rights arising on, anil subrogation, distinction between, 492 
vo^iage, of, wlial constitutes, 396, 397 
accident, insurance against, by einployeis, 670, 571 

naluTC of contract and declaration required as tq. 666, 6G7 
meaning of, 668, 669 
notice of, necessity for, 670 
policy, conditions of, how constiucd, 6G9 
construction of, 607 
stamping of, 610 

Aft, the, stilt nlo lefcrrcd to as, 334, 335 

action, insurcis in right of sulu'ogation, by, name in which to be taken, 619 
marine policy, on, cvKienco in, 503, 504 
total loss, for, when paitlal loss only recoverable, 602, 603 
Rclious, consolidation of, on policies of marine insurance, 503 
acts of persons, meaning of, i/i marine insurance, 443 
actual total loss See total loss, 
ademption, total loss, of, nature of principle, 479, 480 
adjustment, foreign, when binding on all parties to the policy, 4t/S 
^ general average, of, place of, 462 
loss by fire, of, 638 

particular average, of, on goods, statutory provisions relating to 
405, 466 r 

payment by underwriter after, ofEcct of, 496, 496 
policy, of, effect of, 496 <• 

when a foreign adjuBtmentM462 

advance freight, extent of insurable interest of person advancing, 370 
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INSURANCE — conttnv^. 

adventure, implied warranty aa to legality of, 428 
marine, dednitiem otj 83G 

persona who are engaged in, 337 

agent, accident insurance company, of, knowledge of, imputed, to company, £70 
action by principal for negligence against, nature of proof necessary, 358 
authority of, to insure, effect of, 35 1 

when implied, 364, 366 • 

concealment of material fact bjt when vitiating policy, 407 • 

duty of, .‘iftor effecting policy, 368 

as to disclosure to insurer, 405 

home, as to effecting insiirance for merchant abroad, Hrj5, 356 
to obey onlcrs of principal, 367 

w’hen order of merchant abioad to insure not accepted, 36G 
employment of, to subscribe policy for undcrw'ntcTt., .'1.60 * 

lire iiifliirance office, of, inisdoscription of property by, effect of, 634 
knowledge of, effect oij principal, 633 * 

imputed to shipowner, 407 

liability of, on effecting sea insurance by other than stainpcil policy, 3^8 
to use care and skill, .350, 367 
life Hihurance company, of, authority of, .*549 
limit of aulhoiity to, to suliscnbe policy for underwi-itcrs, 359 
non-insurance by, measure of damages in le^pcct of, 358 
prize, extent of iiiMirablc interest of, 373 
agreement, mining account, for, iiatuic of, .>26 

policy, to issue, when action for specific porforinancc willr he as to, 
349 

alien enemy, illegality of insurance on behalf of, 429 

insuianrc before outbreak ot war by, effect of, 429, 430 
alteration, avoidance of policy by, 402 

return of premium where policy avoided for niafcriRl, 601 
ambiguity, fire policy, in, evidence admissible to cxpUin, 627 • 
animals, extent of liability of underwent ers as to, 435 
living, how specified in policy, 361 

a]iporlioninent, valuation, of, wheio several species n£ property insured, 466 
aibilratiou clause, life policy, In, effect gi\cn to, 6.57 
provision of, in fiic policy, 6 JO 
airost, capture and, distinction between, 413, 114 
a'>sign<e, life policy, of, nature of rights acquued by, 616, 660 

maiiiie policy, of, when entitled to sue in own naiiic, 3G1 
policy, extent of rights of, 361 

assignment, English life policy, of, m foieigii couiitiy, law governing, 660 
life policy, of, bonuso.s or additions earned with, 660 
effect of notice of, 559 
form of, 6G2 

mode and effect of, 568, 559 

o provfcions of the t\)lieies of Assuianue Act, 186/, 

relating to, 661, 662 
statutory enactments as to, 660, 56 1 
marine policy, of, effect of, 360 
assured, abandonnient, right of, when may bo lost by, 487. 488 

act of, ns affecting light to claim for total loss aftet- justifiable sale, 477 
circumstances dccmetl to be within knowledge of, 407 
not subject to disclosure by, 405 
deaciiption of, lu jiolicy, necessity for, 359 
duty of, os to notice of lo.ss by lire, 538 . 

to account where over-insuicd, 381 • 

disclose niateiial circumstaiitcs, 40.5 
when under a suing and labouring cl.'iirse, 467 ' 

effect of usage at Lloyd’s, aa to scttleiiienl ou right of, 353 
** valid abandonment on liability of, 490 
extent of authonty of broker to bind, 363 

fire policy, right of under, where fire caused by own ucgitgence, 631 * 

information nut necessary to be disclosed by, 410, 411 
intereA> of, must be accrued at time of loss, 367 
liability of, for iion-disclosurc, 405 

. '* tojjroker for premiums, 349 

where risk insures) for less than insurable value, 462, 463 
loss of freight, when not recoverable by, 892 
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INSURANCE — eontiMued. 

assured, niiaoonduct of, non-liability of insurer f<^ loss caused by, 432, 433 
negligonoe of, when underwriter liable for loss occasioned bj , 438 
nou-diBclosurc, when not nffecliiig, 4 II 
Orif'innl, no interest in re-insurance, 376 

position of, as to value of wreck in case of cnnslructive total loss, 483, 484 
t, private infot mation of, affecting risk, effect of non-disclosure, 410 

rcpiescntations as to information received by, as affecting undci writer’s, 
liability, 414, 415 • 

rights of, on occuirence of conslructive total loss, 478 

to return of picnnum, in what ciibcs, 497, 408 
under a double policj', 380 
where contract appoitionablc, 4 GO 
• file caused by wilful act, 631, 632 

money paid to broker to his use, 354 
time policy, loss under, when irrecoverable b^*-, 438 
wliCMi becoming his own uridci writer, 4(>2, 4G3 
“ fully " insuicd, 403 

“at and from," application of lule, how may be eKcliided, 389 
insurance of freight, effect of, 392, 393 

ship, wuen risk .attaching, 388 

“ at or from ” an island, construct ion ns to ternntms a tjno, 419 
authority to insure, revocation of, 355 

when implied, 364, 366 

average. See general average ; particular average, 
clause, fire fiolicy, in< effect of, 641 

diffciencc between fiic and inarine insurance as t. , 540 
effect of “lost or not lost” on defence to claim for, 307 
loss, particular, mc.aning of, 4.5.>, 450 
bnilco, insuiable intciest of c.ariioi of goods otlierwise than as, 471 
bailor and bailee, iiiburablc inteiest of, in goods bailcil, 621 
Ihiltic, nicaniiig of, in comznercinl language, 344 
bankrupt, inhurnble interest of, 625 
bankiuplcy, effect of, on life pttlu-y, 662 
. cin]>lo>or’8, right of vi'oikmaii on, 571 

undeiwiitcr, of, biokei’s lien in case of, 3:)0, 3')1 
baiiatiy, excuse of deviation caused by, 401 
what is lucladed in term, 444, 14.5 
benefice, insurable interest of an incumbent 6f n, 625 
bill of lading, extent of insurable interest of inilor.-»ee of 372 
blockade, loss occasioned by, when underwnler not liable lor, 438, 4.19 
voyage in breach of, when inBUT.ance valul as to, 43i) 
boriower, bottomiy or respondentia, on, extent of insurable inlcie-.L of, .374 
bottomry, Icndei of money on, insurable intcicst of, 373 
loan on, as subject of insuiaiice, 3(;(i 
Rrilish captiiic, illegality of insuiance on property liable to, 430 

Govern iiicnt, detention by, effect of, 443 » 

broker, authoiity of, none as to c.anceIlatiou of policy, 
extent of luitlioiity of, to bind assuicd, 35:1 
insuiuuce, lespoiisibility of, ns to pi* mum and lo-se-., 319 
knowledge of, failing to effect insuiance not niij.utcd to principal and 
second broker, 407 

liability of, for money received to use of .assured, .3.51 

, to assured for money leceived to his use, 3.51 

produce policy to winch Ins lien attachei,, 362 
lien of, on policy, 3.51 

whore under\yriter becomes bankrupt, .350, 351 
nature of relationship to o-ssurcal, 357 
presumed qualific.at,'ouB of, 356, 357 

use of skill or care by, a question of fact, 357 ^ 

brokcis, insurance, agents for 'W'hich party, 347, 348 
nature of business of, 347 

buildings, damage by fire to, measure of imuier's loss as to, 639 
burden of proof, unsca worth] ucss, as to, when on the underwriter, 428 
burglaiy, insurance, principles governing, 612 

i*ollcy, stamping of, 616 ^ 

cancellation, livoidcd policy, when dclivercil up foi, 41C 

life policy, of, right of assun'd as to return of premium, 567, 558 
captors, insurable interest of, 373 
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INSURANCE — eontinved. 
capture, ilcfinition of, 442 

carrier, goods, of, iusurable iatorest of, otherwise than as bailee, 471 

cattle, warrant of seaworftiiness, when not fulfilled iis to, 427 

causa proxima non remota spectalur^ application of maxim to firu insurance, 530 

cestui que trusty name of, no insertion necessary in policy effected by trustee, 547 

change of voyage, definition of, 300 

effect of, on underwriter’s liability, 306 
chartered freight, as an element of repaired value, 484, 486 

cotnmenconicut o£*isk in policy on, 304, 305 
insurable interest in, comnieiiceirient of, 303 
charterer, advanced freight, when may be insured by the, 365 
insurable interest of, in fieigbt, 370 
child, no insurable interest in parent, 545 

when i>crtr)n may Iiavc an insutahlc interest fn life of, 51C 
chose in action, life policy as a, 658, 550 
“ circumslance," what is included in term, 405 ^ 

claim, question as to, being fiauduicnt, one of fact, 530 
“ settled," effect of, 405 

clause, printed, when no effect will be given to, 433 
claiisi's, construction of wiitlen, as against printed, 312 
collision clause, appliealimi of, only between sbijis, 441, 442 
foim of, 411 

computation of by, method of, 441 

division of loss between owiieis where botli ves«cla at fault, 440 
cori'mission agent, implied autlionty of tu insuie, when tnferrctl, 355 
cnminissiiins, arising fioiii sale of gomls, how covciod, 366 * 

common clause, effect of, on risk as to goods, 384, 385 

companies, insurance, provisions of the Companies (Consolidation) Act, 1008, 
relating to, 612 
the law applicable to, 512 
company, execution of policy by, 339 

extent of insurable intcicst of shai uholders of a, 374 
iiiBUiancc, lequisdes to legality of, 3;$9, 400 
when bourul by acts of ageut, 649 

compulsory purchase, lights of itisiiieis in irspcct ot, by corporation, 619 , 
eonccalrnciit, as involved by misreprcsontation, 415 

assured, by, when not affecting underwriter’s liability on contract, 
406 

contract of niaiinc insurance, as affecting, 404, 405 
c fleet of, on contract of hre insurance, 6,32 
inafcii.Uity of fact tlie subject of, a question of fact, 532, 633 
coiisideiation, partial tailiiie of, return of piciuium on, 600 
return of prciinum on failure of, 498 

consignee, carnage of goods in lighteis of, effect of, on underwriter’s liability, 386 
iinplieil aiithoiily to assiiic, when accruing to, 355 
incurable ’iiteiest of, extent of, 372, 373 
consign V, implied autlionty or, to insuie, when may be infi'ricd, 365 
construction, contract of iiianue insuiance, of, principles of, 342 
fire policy, of, rules for, 527 
life policy, of, practice os to, 662, 553 
niai me policies, special rules applied to, of, 347 
surrounding ciicumatnnccs, coiib’tieration of, Ks a rule of, 433 
constructive total loss, iSSee total loss 
contingent interest, as an insurable interest, 369 
coriLinuatioti clause, effect of inserting in time policy, 382 
contraband goo<ls, insurance on, when valid, 430 » 

warranty against, effect of breach 422 
contiact, accident insurance, of, nature of, 566 * 

fire insurance, of, a contract uherrimco /idci, 532 
as one of indemnity, ol8 
definition of, 516 
effect of cover note as, 617 
personal nature of, 617 
guarantee, of, nature of, 672 
ins'irAncc, of, as a contract of indemnity, 336 
rectification of, 403, 404 

life iqsftranca, of, capacity of persons to enter into, 548 
not of imramnity, 644 
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1 NSDBANCE — continued’. 

contract, marine msurance, o£, iri»triiment in which cniboflied, 936 

insurance slip as c<pnpletc and final, 348 
means by which may be illeiral, 429 
nature of, 835, 836 
when deemed concluded, 406 

rules of English average adjusters incor- 
porated in, 346 

right of assured under, when appoi tionahlo, 460 
usage when not affecting termi. of, 346 

contribution, loss by fire, m respect of, where several companies affected, 5‘5C 
right of insurers to, 381 

corn, articles included in terra under memorandum chmse in Lloyd’s policy, 4r>8 
incaiiiug of, as applied to nmiine insiirnncc, 311 
. countcrclaiiTi, effect of Bankruptcy Act as to, between broker and underwriter, 
350 

right (jjjT broker to, in action by insurers, 3.10 
course, ship’s, necessity Cor strict adherence to, when specifically descrilied, 390 
provision for resumption of, aftei deviation, 402 
cover, alteration of risk duiing, effect of, 635 

note, fire insurance pretniiirn, in respect of, effect of, 617 
stipulations as to time in, effect of, 626 
covering note, reference to, in legal piocccdings, 349 
creditor, insurable interest of, in life of debtor, 645 
crew, insurable interest of, ih respect of wages, .373 
necessity os to competence of, 424 
customs warehouse, delivery in, effect of, 387 

damage, by officer under the Metropolitan Fire Brigarle Act, ;86.6, nature of, .631 
proof necessary in action by principal against agent for negligcMico 
358 

repairs necessitated by, liow estimated, 483 
ship, to, when occasioning a constructive total Jo^s, 182 
stranding, by, when insuier not liable for, 433, 43 4 
damaged value, goods, of, meaning of, 464 
damages, non -insurance by agent, for, measure of, 358 
death, accident, wiicn aiising from the, 667, 668 
presumption as to, 56 4 

proof of, nature of evidence necessaiy on, .664 
debtor, iiisiiinble intcicst of creditor in life of, 546 
declaration, accident assurance, required on effecting, 566 
assured, of, embodiment in life policy, 650, 5.51 
continuance of, effect of, in life assurance, 553 
floating policy, in, when and how made, 362 
untrue statement in, effect on life insurer’s liability, 661, 552 
deductions, allowed from cost of repairs of old ship, 467 
removal of ship from port of distress, on, 468 
repair of ship, on, as to old matcrl^s, 467, 468 
defeasible interest, as an insurable interest, 36o * 

delay, causes excusing, 400 

insurance when ceasing to be In force on account of, 400 
non- liability of underwriter for loss when the proximate cause is, 43.5, 436 
del credere agents, insurance brokers when becoming, 348 
deposit receipt, fire-insurance piemium, in respect of, effect of, 617 
detention, British Government, by^ effect of, 443 
doviation, barratry as excuse for, 401 
causes cxbusing, 400 
definition of, 396, 897 
justification of, by usage, 845 

necessity for compliance with terms of policy as to, 400 
repairs as a valid excuse for, 401 
safety of human life as good excuse for, 401 
ship when an excuse for, 401 
underwriter’s liability when affected by, 396 
voluntary, effect on liability, of underwriter, 401 
want of skill or ignorance of master no excuse for, 40J 
when amounting to barratry, 445 
diBbursements, policy on, what is covered by, 366 
discharge, port of, as to what is the, 886 
discovery, ship s papers, of, extent of ord^r for, 503 
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dock dues, apportionment of, between shipowner and underwriter where ship 
repaii'cd, 463 • 

documents, implied condition as to, where ship warranted nontml, 421 
when not necessary to seaworthiness, 425 , , 

domicil, nature of, determining national character as affecting insurance, 430 
double insurance, definition o£, 380 

effect when covering different interest;*, 381 
provision in tiro polmy as to notice of, 529 
rights of assured under, 380, 381 
when arising, 381 

clecliou, underwriter, by, when must be made, 406 

when assuicd may ticat loss as total, 472, 473 
employer, bankruptcy of, lights of woikman on, 671 

insurable interest of employee m life of, rxfcnt of, 616 
employers' liability, insurance against statutoiy, 670, 671 
policies, stamping of, 516 • 

enemy, alien, illegality of inauranec on behalf of, 429 

lusiiianoo before outbreak of war by’, effeetof, 429, 130 
English avciage adjustei-s, rules made by, when ineoipoiatcd in maiine policy, 
3 j 6 

ent.iy, light of liic iiiBureis as to, 641 

ctiuitablc lion, deposit of life policy as effecting, 663 

estoppel, npplK'atiuii of doclnue of, to mutual associations, 608 

uudci writer, of, as to acceptance of notice of abaridonniciit, 488 
evidence, matine insuiancc, coiitiact of, essentials to admissibility in, 3:f7, 338 
technical words, as to, 433 

undcnvnters, of, admissibility of, ns to materiality, 412 
execution for felony, effect on life policy, 657 

executor, insurable inteiost of, in life ot person affecting the estate, 646 
right of, to insutc propcity lu own name, 623 
explosion, loss by, insurer's liability os to, 533 . , 

extrinsic evidence, adiuisei bill I y of, to explain a latent ambiguity in tire policy 
528 

flic, effect of w'llful ignition on light of assured, 631 

insurance, contiact of, a contract uberrivue Jidei^ 532 
covei note as, 517 
dclinitlon of, 616 

effect of Gambling Act, 1774, on, 619, 520 
insurable interest necessary to effect, 619, 630 

of bailor and l^ailee, as to, 634 
notice of abandonment not applicable to, 511 
personal natuic of contract of, 617 
policy not necessary to validity of contract of, 517 
premium paid in lespcct of, right of moitgagce as to, 622, 523 
piinciple of subrogation ns applied to, 518 

leal pioperiy, oJi| iclalion of vendor and purchaser as affecting, 521 
lights of tiustccs anil executors to insure in own names, 623 
wharfiugers under policy of, 524, 626 
insurers, right of, against corporation purchasing by compulsion, 519 

where claim also made under the lliot (.l^araages) Act, 
1886...618 

loss by, contribution between companies affected, 636 
extent to which underwriter liable, 442 
meaning of, 630, 631 

losses resulting from Indirect consequences, provision foi^ 631 
policy, application of certain conditions in, 629, 630 
assignment of rights of parties in, 548 
breach of conditions of, what constitutes waiver of, 630 
conditions in, limiting liability where ficveral policies effected, 636, 637 
<9 precedent to liability on, 538, 639 

construction of, 627, 628 
effect of average clause in, 640, 641 
breach of warranty in, 634 
forgo of, 627 

misdescription of property in, effect of, 685 
nature of, iji which average clause found, 641 
provision ae to notice of double insurance, 629 
of arbitration clause in, 640 
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fire policy^ piovisioa of reinstateinent clause in, effect of, 542 

lights of tenant as to application of piblicy moneys, 513 
usual conditions of, 528, 529 
rc-insuranqe, inuuicr's light as to, 526 

right of insured as to damage by, under the Riot (Damages) Act, 1885... 5 18 
insurer against tenant as to damage by, under a covenant, 518, .519 
littlogH, approval of, by Lloyd’s agent as not excluding waiianty of seaworthiness, 
418 

floating policy, declaration in, liow and when made, 802 
definition of, 302 
file, nature of, 641 
meaning of, 33ft 
what is covered by, 302, 303 
* when e/TccLed by assuicd, 3‘12 

t-'orcign adjii.stmeiit, wdien binding on paitirs to policy, 453 

country, assignment of English life policy in, law governing, 560 
general aveiiige clause, piovision and form of, 45J, 453 
' port, policy on goods “at or from,” protection ufTorded by, 386 

revenue Jaws, legality of insurance not affected by, 430 
fraud, right of undei writer on discov ry of, after payment, 496 

to avoid policy on account of, 401 
when premium returned in case of, 501, 502 

undcrwiitcr discharged in aUscncc of, 414 
fiaiidiilcnt, question as to ciaiiu being, one of bscl 539 
“ free of aveiago ” clcusc, effect on underwritcrvS liability- .‘s to goods, 471 
fi eight, actual total loss, wdicu happening ns to, 478 

advanced, extent ot insurable mlcicst in person ad.anciiig, 370 
when may be insiiied by the chartcier, 305 
amount to be taken into accoimt where goods forwarded by another ship, 
48.5, 480 

chartered, as ai element of icpaircd value, 484, 485 

coiiiineiiecnient of nsk in policy on, 394, 395 
insurable interest in, cotnmencement of, 393, 394 
commcncemcut ami duration of risk on, 3l>2 
‘ goods not shipped, on, when policy coveis, 393 
how insiiicd m the policy, 305 
insurable interest of chartcier in, 370 

shipowner in, 30.8 — 370 

liability of underwriter for partial loss of, where insured hy valued and 
unvalued poLicies, 470 

loan (III account of, when not an insurable interest, 305 
loss of, when not within meaning of loss by peril of tho sea, 439, 410 
paitial loss of, provisions of Marine Insurance Act, 1906, as to recovery of, 
470 

tcimiiiation of risk under a voyage policy on, 395 
underwriter, when liable for loss of, 447, 478 f 

what is included in term, 365 

fiiciidly societies, statuloiy provisions ichUing to infent life mHiiiaiicc by, 548 
“ from," insuiancc of ship, particular place, when risk attaches, 388 
“ full piotcction " policy, effect of, as to protection of owne. 4 12 
Gambling Act, 17X4, effect of, as to fire insurance, 619, 520 

on gaining and wageiing policies, 514, 516 
gaming policy, invalidity of, 377 

Jifo^ on, illegality of, 614, 516 
no return of picmium in respect of, 502 
, gas, meaning of, "in fire policy, 627 

general average ami particular average, distinction between, 448 

application of doctrine where ship and cargo belong to same 
person, 491, 463 

essentials to claim for contribution in respect o(^ 449, 450 
expenditure, what may be, 447, 460 
t liability of underwriters in respect of, 451 

necessary condition of right to contribution in, 447, 448 
place for adiustinent of, 462 • 

principles of, 447 

when ceasing, 448 » * , 

claimant precluded from recovering contribution, 449 
substituted expenses allowed m, 451 
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general aveiage act, when putting into port is a, 460 
clause, foreign, form of, 452, 463 

provision of, 462, 453 

contributions, no allowance for in estimating cyst of repairs, 
4S4 

loss, addition of, to particular average loss, when allowable, 
459 • 

iricaning of, 447 • 

when consequent on general .iverngo act, 448 
geographical terms, evidence admissible as to meaning of, 344 
good safety, when ship deemed to be in, 38S 

moored in, 300, 391 

goods, actual total loss in lespccb of, extent of damage neccssaiy td, 474 

when damage amounts to, 475 
coinmenceinent of insuiei’s risk as to, 384 
constructive total loss of, when arising, 485 » 

continuation and eml of risk on, 385 
“ damage value *’ of, meaning of, 464 
*‘disc)iaiged and safely landed,*' meaning of, 886 
efTi'cL of mseition of common clause on nsk as to, 384 
lire insurance in respect of, when void, 520 
gross value of, how arrived at, 464 
how speeilied in policy, 363 

implied wairanty as to fitness of ship to carry, 427 
insurable interest in, as Ijctwoen vendor and purchase/, 521 
loss of pait, when amounting to a total loss, 475 
on, measure of indeiniiity as to, 464 
no implied wananty as to scaworitiiness of, 428 
paitial loss as to, extent of u ndcrwi iter’s liability as to, 4Ci, 4G5 
measure of indemnity in case of, 4G4 
policy on, “ at or from ” a foreign port, protection affonlpd by, 386 
extent of nsk coverc<l by, 366 
how far covering successive cargoes, 364 
provisions of the Marine Insurance Act, 1900, as to adjustment of particular 
avciagc on, 465, 4GG * 

reasonable time for landing, what is, 887 
removal of, from place at winch insured, effect of, 535 
sale of damaged, at port qf distiess, how claim adjusted, 465 
"sound value ” of, meaning of, 464 

subject of bailment, insurable intciest of bailor and bailee as to, 624 
transhipment of, leave m jiolicy for, effect of, 387 

under what circumstances permissible, 363 
when risk as to, not covered, 387 
when underwriter not liable for loss of, 434, 435 
“ goods,” meaning of term, 364 

guarantee policy, breach of con-rfition precedent as avoiding, C73 
effect of condition as to renewal of, 574 
nature of, 672 

notice of claim on, condition as to, when satisfied, 574 
principles of ordinary guarani res applicable to, 573 
stamping of, 516 , 

uberrun^ Jidci as applicable to, 673 
guarantor, acts of employer affecting the liability of, 672 
" hotchpot” interest, as an insurable interest, 368 
husband, insurable interest of, in wife, 644, 645 

hypothecation, repairs, for purpose of, when under writer * not liable for loss 
occasioned by, 438 « 

Illegal act, when not avoiding policy, 431 

insuxance, no right of recovery under, 364 * 

rights of assured in respect of loss paid over in resj^ r‘ct of, 354 
policy, no recovery of premium paid in respect of an, 513 
waiver not applicable to, 432 
voyage, insurance upon, of no effect, 429 
illegality, no reiurn of jireminm in case of, 501, 602 
improper navigation, insurance against, by protection associations, 607 
** m all respects, ’^meaning ef, with reference to fitness of ship, 424 
in transitv, vcndoi's ri^t of 6toppage»371 

incendiarism, loss in consequence of, when insui-crs not liable as to, 532 
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indemnity aciHouiatJons, issue of stamped policies by, necessity for, 607, 608 
nature of, 607 » 

Stamp Act as affecting, 607 
contract of fire insurance as one of, 618 
' life insurance not a contiact of, 644 

insurable interest of holder of, S74 
I mcasuTO of, 462 

indisputable policy, effect of as a life policy, 548 
indorsee, bill ot lading, of, extent of insurable interest of, 872 
infants, when life insurance may be effected by, 648 

“ inherent vice,” ship, of, itoudinbility of underwriter, when luss occsiaioned by, 435 
inherent vice or nature,” non-liability of underwriter for loss occasioned by, 431 
injury, when arising from the accident, 667, 668 
f insurable interest, assured, of, when must have accrued, 367 
bailor and bailee, of, 624 
o bankiupt, of, 626 

boriower, of, on bottomry or retjjoudr/dia, 374 

captors and prize agents, of, 873 

earner of goods, of, othorwiso than as bailee, 471 

cbai'Lcicd frcigh*', in, commencement of, 31)3, 31)1 

consignee of, extent of, 372, 373 

contingent interest as an, 369 

cie<litor, of, in life of debtor 546 

delinition of, 366, 367 

employee, of, in life of employer, 646 

executor, of, in life of person affecting Hie estate. 646 

extent of, of person making advance oi. account of fnoght, 370 

incumbent, of an, 626 

indorsee of bill of lading, of, extent of, 372 
joint obligor, of, in life of co-obligce, 646 
owners, of, 625 

Icmlcr of money, of, on bottomry, 373 

respondentia^ 873 

lessor and lessee, uf, 523 
life, in, natuic of, 644 

of child, lu, when person may have, 646 
loan on fi eight, when not an, 865 
master and ciew, of, in respect of w'agew, 373 
moral obligation as not constituting-, 646 
inoitgagce, of, extent of. 621 
iTioitgagor and luoitgagcc, of, 371 
of, extent of, 621 

nature of interest necessary to, 368 
necessary to effect fire insurance, 619, 620 
suppoil a life insnrauoe, 614 
none as between parent twnd child, 646 ^ 

passenger, of, in passage money, 870 
person indemnified, of, 374 
piofits, m, when ussured may Lave, 369 
ehareholders of a company, of, extent of. 374 
shipowner, of, in ship and freight, 369, 370 
' statement as to, 'not necessary in policy, 866 
trustee in trust property, of, 646, 646 
, of, extent of, 372 

vendor (Jif ship, of, when ceasing, 871 
* what is known as the, 336 
value, cilcct w\icc§ assured Is insured for less than, 462, 463 
explanation of statutory provisions relating to, 466 
provisioua of the Marme Insurance Act, 1906, as to, 161, 465 
Insurance, burglaiy, principles governing, 612 r 

duty of home agent of merchant abroad as to, 365, 356 
broker, agent for which pai'ty, 347, 348 
nature of business of, 347 

responsibility of, as to the premiums and Josses, 349 
companies, Ufe, when bound by acta of agent, 549 

provisions of the Oompanies (CoD'.olidation) Act, 1908, 
relating to, 6J2 

requisites to legality of, 389, 400 
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insurance corapani^, the law applicable to, 612 

when es^ippcd by knowledge of agent, 649 
obligation to effect, 3»35, 

slip, as a complete and final contract in marine insurance, 849 
reference to, in legal proceedings, 348, 349 ' * 

insurances, application of principles of maiiue Insurance to all, 513 
natuie of. cffectetl at Uo^d’n, 512 
insuicd voyage, how dctcrruincd, 395 
ijisurer, cflect of subrogation on liability of, 491 
fire, right (jf, as to roinsnnince, 526 
entiy of, 541 
to sfllvfige, 641 

liow dcsfi ibctl in inaiiuc insurance, 33C 

implied condition of neutiahty as affecting liability of, 4L*I % 

liiibilily of, ns to general average, where ship and cargo belong to same 
person, 461, 462 • 

loss by cxploKioii, 632 

construction of condition limiting, 537 • 

for damage by fire to buildings and machinery, moaning of, ‘ 
inconvenience of war os not affecting, 430 
life, effect of untrue stab'ineut in declaration on, 552 
where goods tianshipped by reason of peril, 387 
provision as to nou-liabihty of, for loss caused by the miscondiicl of assured, 
4:iJ, t3.i 

provisions in fire policy limiting liability of, ,where several ■ policies 
ofPcctod, 637 

ngiitof, oil abandonment, 489, 490 

to apply for relief by way of interpleader, 5i3 
contribution, 381 
effect reinsurance, 376 

withhold policy until payment of premium, 3^9 
insurtMs, diacluirgc of, where policy money due to joint grantees, 5G6 
intention, cIToct given to, iii construing cormnoii clause as to iisk on good'*, 
385 

Island, cotiimcncomont of risk where policy “at or from ” an, 390 • 

insiuance of ship “at or fiom “ an. How construed, 419 
time until which risk continues where ship insured on voyage to an, 392 
intenliclion of trade, wlicrc uiulci;\vrifcr not liable for loss occasioned by, 438, 439 
interest, allowance of, in actions on marine* policies, 604 
intciiin protection note, effect of, on contract of fire insurance, 517 
jiitcinied’atc voyages, effect of usage on ordinary policy as to, 315 
interpleader, riglit of company ns to, when subjectetl to conflicting claims on life 
policy, 605, 666 

insurers to apply for relief by way of, 543 
iron, inclusion of steel in wananty against, 344 
joint Obligor, insurable interest o4 in life of co-obligor, 646 
owners, insurable intcicst of, 625 
judicial notice, natuic of usage to be subject to, 346 
land, carriage of goods over, when protected by marine policy, 387 
landing, goo«ls, of, when in a “customary manner,” 386 

landlord, right of, against tenant as to damage by fire undei; covenant, 618, 619 
insuicd, where covenant to repair but none to Insure, 62 i 
“ leakage or breakage,” extent of underwriter’s liability as to, 434 
legal procc^iiigs, reference to slip or covering note in, 348, 349 
lessee, insurable interest of, in property Imsed, 623 
lessor, insurable interest of, in pioperty leased, 523 

liability, conditions limiting, where several policlee effected on same property, 636, 
B37 

insurers, of, construction of condition limiting, 637 
9 form of condition limiting, 687 

lien, broker, of, on policy, 351 

wheie underwriter becomes bankrupt, 350, 351 
extinguishment of broker’s, 362 
life policy, on, rules as to, 608 
limit of general, 362 

mercantile agent, of, on policy of foreign merchant, 861, 358 

life, insurable inierost in, nature of, 844 
insurance, a contract uberrinue Jidei, 660 
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life inenrance, cApaclty of persona to enter into contract of, 543 
continuance of, effect of declaration in. 653 
definition of, 543 

policy, amount recoverable under, 647, 648 
* arbitration clause in, effect pven to, 557 
aa a chose in action, 568, 559 
( assignee of, right of, 646 

, assignment of, form of, 662 

by way of wagering or gaming, illegality of, 614, 616 
cancellation of, right of assured ns to return of premium, 667, 658 
conditions generally embodied in, 655 
construction of, practice as to, 552, 663 
effect of bankruptcy on, 562 

execution for felony on, 557 

representation aa to medical examination of assured on, 553 
embodiment of declaration in, 650, 551 
cquitaVilc lien cfTected by deposit of, 563 
• necessify for insertion of name of person interested 517 

recital of payment of premium in, effect of, 551 
wlieii afl'cefed by suicide. 666, 557 

interest may be acquired by insiireil life, 562, 563 
safety of liumuij, as good excuse for deviation, 401 
“ life,” the, not agent for person effecting the inburaue.c, 51!», 550 
lightning, necessity of clause covering loss by, 531 
Tjloyd’s agents, relation of, to undei writers, 359 

list, picsufnptiou as to underwriter’s knowledge of contents of, 111, 412 
nature of insurances effected at, 512 
policy at, form of, 339 

clause enumerating the penis in8urejj,.afgn;tns4, by, 432 
111 , relating to extent ofjjiolr'bn goods, SSl 
copy of model of, 310, 341'^*’“*^ 

' form of warranty against capture in, 420 
rocuioraudum claubc in, effect of, 458 
poisons 111 whose name, may be cffccleil, 359 
• principles of const iuc( ion applicable to, 311, 342 

voyage, how dclincii in, 346 
settlement of loss at, practice as to, 352 

undciwiiting mcnibci at, amount of deposit icquircd fioin, 339 
usage as to settlement at, effect oil assured’s rights, 353 
loans, bobtoiniy and rcapond«nUa^ on, as subjects of insuiance, 366 
life policy, on, light of insurance company making, 564 
London Assurance Coipoiation, when sea insurance monopoly taken from, 339 
loss, adjustment of, when occasioned by fire, 538 
by fire, meaning of, 530, 531 

division of, between owners where both vessels at fault, 440 
exclusion of, other than actual, 459 

mniiiie iii'iiiiailoe, insured against in, nature of, 336 ' 

missing ship, of, no presumption aa to date, 383 

non-liability of underwriter as to, when delay the pioxiinatc ciiiiso, 435, 436 

for^ ^whci by sale or hypothecation foi icpaiis, 

perils of tHc sea, bj', what may be included under, 436 
piiiiciple of Miaiino insurance affecting uudcrvi'riters, 437, 438 
provision for, where the indirect consequence of firo, 631 

non-liabilily of undei wider for, when occasioned by interdiction of trade or 
blockade, 438, 439 

settlement of, practice at Lloyd’s, 352 
specified percentage of, basis of calculation, 459, 460 
losses, settlement of, piactice as to, 495 

” lost or not lost," effect of proviso, on light of assured to n^over, 367, 368 
machinery, damage by fire to, measure of insurer's liability as to, 539 
marine adventtiio, definition of, 336 

persons who aie engaged in, 337 
insurance, application of ptinciples of, to all insurances, 613 
contract of, means by which may be illegal, 429 
necessity for stamping, 338 
when deemed concluded, 4o6 
contribution in, 36l 

course of business as to, carried on in Great Britain, 348 
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luaruie insurance, natuie of loss insui-ed against in, 836 • 

Marine Insurance Act, 1906, construction of, 336 

as to disclosure, 106, 406 

effect of, on principle of ademption of total loss, 
480 

general effect of, 331, 335 

provisions as to assured's right.s'bn constructire total 
loss, 478, 479 

• gaming or wagering policies, 377 
measure of indemnity, 471 
perils insured against, 432 
representations, 413 
wananty of neutrality, 421 
defining a constructive total loss, 481^ 
482 

for ascertaining insurable value, 454, 456 
recovery of picmuitns, 497, 498 
relating to getu'ral nierage, 447 

mutual insurance assoc'iations, 
505, 506 

paiticular average adjustment 
on goods, 465, 466 
recovery of paitial loss of 
freight, 470 

Hiibrogalion, 494, 495 ^ 
successive losse«, 469 

M.'iiirie Insuiaiice (Gambling Policies^ Act, effect of, 377, 378 
maiine policy, assignee of, when entitled to sue in own name, 361 
assignment of, cflect of, 360, 3(51 
clause in, as to tlosigiiaiion of ship, 362 

effected by broiccr, effect of ackiiowIe«lgment of picmium, 3iy 
form necessary to validity of, 330, 337 » 

how effected, 317, 348 

names of uudei writcia, necessity for specifying, 338 
piotcctioiv of goods by, duiing transit oveilainl, 387 
pui pose of, 433 

light ot principal to ratify after hearing of loss, 360 
to assign before oi after loss, 361 
risks covcied by, 337 

Usage as an element of coiiiitractioii of, 344 
nmiiiiire perils, meaning of, 336 337 

uiarncd v\oman, rights of, to effeet policies of life insurauet*, 516 
mastci, capacity ot alter notice of abandonment, 488, 489 
bcfoic notice of abandon men t, 48S, 4S9 
insuiable inteiost of, in icspcot of wages, 373 
fc knowledge of, imputed lo^aipowncr, 407 

wafit of skill or ignorance of, no excuse for deviation, 101 
measure of indemnity as to loss on goods, 464 

ill case of general average contributions, 471 
pailial loss as to goods, 463, 464 
salvage charges, 171 

respect of insurance against thud pi»rty liability, 470 
meaning of, 463 

under-valued and unvalued policies, 463 

medical examination, assured, of, effect of representation as to on life policyp 
563 ^ 

referee, misicpresentation by as to life of assured, effect of, 553, 554 
memorandum, effect of clause known as the, in Lloyd’s policy, 458 

warranty in, on uuderwrite^’s l abdiL} , 461. 462 
ipenning of term ‘‘unless general" at end of, 458, 469 

" unless stranded ’’ clause at end of 460, 4 61 
mercantile agent, lien of, on policy of foreign merchant, 351, 352 
mei'chant abroad, right of, to expect home agent to effect insiiiancc, 354, 366 
merger, particul^ average loss, of, in subsequent total loss, 469, 470 
Metropolitan Fiie Brigade Act, 1865, power of officer under, 531 
misicpresentation ^8 involving conccfument, 415 

• assurod, of, when underwriter’s liability not affected by, 406 
avoidance of policy 8y underwriter on account of, 104 
>>y medical referee as to life of assured, effect of, 553, 664 
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misrepresentnt ion, effect of, on contnict of fire insurance, />33 

materiality of fact the subjeot of, a question of fact, 532, 533 
recovery of premium where innocent, 613 
right of underwriter on discovery of, after payment, 496 
‘ when underwriter discharged by, 413 

missing ship, presumption as to actual total loss of, 470 
» total loss of, when presumed, 436, 437 

mistake, payment by underwriters by, rights as to, 363, 364 
policy, in, rectification of, 463, 404 
mixed policies, definition of, 383, 38i 

mortgagee, amount recoveiable by, under policy effeelcd by him, 372 

insurable interest of, in subject-matter of mortgage, 371, 621 
rights of, as to liic insuraiiec premium, 622, 62:{ 

< mortgagor, insurable interest of, 371, 621 

when a trustee for mortgagee, 372 
movables, meaning of, 336 

mutual assurance associations, application of the doctrine of estoppel to, 508 
< position of part owners not members of, 600 

lulcs of coustiuction applicable to, 608 
inriiirRiice associations, effect of Companies Aei, 1862, on, 604, 505 
legal character of, 505 
risks insured against by, 606 

not covered by oniinary poli- 
c'es, 500 

statutory provisions rela. mg to, 6<)6, .606 
clubs, origin of, 501 

name, sbi]», of, effect of error in, ou poLcy, 362 
naval oflieers, not “contraband of war," 422 

negligence, assured, of, when undei writer liable through loss causeil by, 43.8 
file caused liy, right of as.suied, 631 
neiili.'iJily, iiitphcd coiuiition of, as affecting insurer’s liability, 421 
w.iiranty of, u|)ph(;ation of, 420, 421 

provisions as to in Marine Iii‘*tirance Act, looG.. 121 
New Yolk ,111(1 Antwerp Itiilca, Appendix, 509 .511 

* practice as to genci al average when riot i neorpo? at ed 

in policy, 460 

purpose for winch framed, 450 
11 on -di.se I O'- UK’, liability of assuicd for, 405 ^ 

notice, abandoiniicnt, of, eapaoiLy of master before and after, 488, 489 
duty of agent m giving, 353 
effect of acceptance of, 488 " 
form of, 486 

nature of valid, 486, 487 
non-ncccptance of, effect of, 488 
not applicable to tire imsurance, 641 
time for, 487 » ^ 

what constitutes acccjitance of, 488 
when necessary in respept of claim for total loss, 481 
not necessary by reassured, 376 
accident, of, necessity for, 570 
assignment of life p(’iicy, of, effect of, 659 

to whom to be given, 659, 660 
loss by fire, of, duty of assured to give, 638 

of claiii\ guiiinntce pol’cy, on, when condition as to satisfied, 674 
“ onc-tliinl new for old,” application or rule as to deductions, 407 
open policy, nffturc of, 378 
whnt is an, 3^ 

outfit, whaling voyage, what is covered by terra in a, 864 
over-insurance, return of premium on, 501 

overland, transit of goods, when piotccted by marine policy, f S7 
ovci- valuation, avoidance of policy on account of, 379 
, paii'iit, no insurable interest in child, 545 

parol evidence, admission of, as to warranty of seaworthiness, 428 
part owners, position of, where not members of a mutual insurance association, 
606 
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partial lobS, goods, os to, measure of indemnity in case of,' 4G2, 403 
rocovery of, in action to recover total loss, 602 
ship, of, lules doterininfng liability of underm'itci, 466, 467 
paiticular avciage and general average, distinction between, 448 . . 

expenses not includ^ In, 466 

gooils, on, statutory provisions as to adjustuiuut of, 465, 466 
loss, meaning of, 455. 466 * 

merger of, in subsequ^t total loss, 16U, 470 • 

pail Iters, implied authority in, as to insurance, 354, 355 
pas.'p.igo money, insurable intciest of, passenger in, 370 
when covered by policy, 365 

pn-ysengor, lusuiablc interest of, in his passage money, 370 
payment into court, light of lnsui*anco company us to, 666 
penalties, failure to stamp policy ou, 616 

penally, failure to execute policy within one month after receipt of ptctnium, 
515 • 

gaming policy, on person effecting, 878 

payment of marine Joss otherwise than on stumped policy, 338 
stamping policy of sea insurance after execution, 838 
peril, traushipmcut of goods by leasou <*f, liability of insurer, 387 
perils, clause in Lloyd's policy cnuinciating, insuied against, 432 

insured against, provisions of Marino Insurance Act, l‘J()6, as to, 432 
maiino insurance, os nature of loss covcied by, 336 
maritime, meaning of, 336, 337 

of the port, when warranty iinplieil to fitness to cijcountcr, 426 * 

sea, loss of fi eight, when not within meaning of loss by, 439, 440 
losses which may be altnbutcd to, 436 
matteis not included in expression, 426 
meaning of, 433 

nature of accident or casualty Implied by, 433 
pcrit'liablc goods, evtont of umlerwntcrs liability, whe re insured free of average, 
474, 476 

when notice of nbaudouincnt should be given lu respect of, 476 
pilot, mvessity for, when required by nature of navigation, 424 
“ pirates,” jiersous luoluJcd in term, 444 ’ 

I»[aco of dojiarture, necessity for adhcriitg lo specified, 395 
police rate, compciibation for damage by fire, right to claim fiom, 618 
Policies of Assuiance Act, 1867, p^ovisious of, rulatiiig to the assignment of life 
policies, 561, 562 

sevcial, ctTcctcd iii diffcient fuims and on different items of property, 
questions as t(f, liow dcterrnincil, 638 
policy, adjustment of, effect of, 4U5 

agent may snbsciibe, for underwriter, 36!) 

agieerncnt to issue, when .'iction for spceilic pfifoiuiatice will lie, as lo, 340 

assignment of, necessity to stamp, 616 

avoidance of, by alteration, i402 

avoided, when delivered up for cancellation, 416 

broker, no authority to cancel, 358 

broker’s lien on, 351 

claim undci, nature of, 350 

collision clause, effect of, on rights of owners, 441 
concealment by agent, when vitiating, 407 
contract embodied in, 336 
delivery of, ou payment of claim, 6G6 

description of person effecting, necessity for sp-’ci Tying, 359 

deviation, abandonment or change of voyage may becovcrtvl by, 397 

difference between a valued and unvalued, 3*^, 379 

disbursement on, what is covered by, 366 

duty of agent after effecting, 358 '» 

extension •f risk by express stipulation in, 391 

fire, application of cciiain conditions of, 629, 630 

insurance, of, unnecessary to validity of contract, 617 
form of, 627 
floating, mep-uing of, 336 

fi eight ou goods not shipped, when covered by, 393 
friendly sooiAy, of. exemption from stamp, 516 
“ full protection,” protection of owner by, 442 

goods, on, “ at or from " a foreign port, protection afforded by, 386 
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policy, n;ii.'ir-int<'e, nature of, .'J72 

iJJc#?al net, when not nvoidcfl by an, 4S1 
ille<;iility of, when Mol.^tnnx a st itiUc, 4'U 
, jncluHjoii of “ touch and stay ” clause in, effect of, 'JD-S, 3I>!? 
incorpoTsition of Voik-Antwerp rules in luniiiie, 346 
mterest, in subjeet-inaller, not iicccs>4aiy to valnlily of, 3i>6 
leave foi transhipnicnt of floods iii, clfei t of, 387 
. liability of brokt r to pro<lm*e, when siilijei t, to lien, 3.i2 

life, assij^nee <ir, iiRlit of, olC 

hy way <if u.iinin" or \vac:eiin;r, illc^alit j of, a 1 1, "ilS 
J-lo^ii’s, eopy of model of, 310, 341 
ffii III of, 333 

poisons in whoso name may be elfeelul, 
piiiicijiles of constiucLiou applicable to, 341, 342 
mill me, elfcet of a&.signment of, 360, 361 

•form necessary to validity of, 337, 338 
how clFecteil, 3 47 

right of principal to ratify after loss, 360 
risks eoveicd by, 337 

transit of goods c 'eil.iud, when protected bji , 387 
usage as an element of consti uctiou of, 3 4 1 
mistake in, recti tKatioii of, 404 

moneya, payment to person having no insurable iiiloiest, i*l1ect of, 563 
nioitgagee, c/Tcctcd by, amount reco^eiable by, 372 
nou-iiisclgsurc, when not alfected by, 410 
open, nature of, 378 

other than marine, penalties for failing to cxcei lO a stamped, 515, 516 

penalty on making payment umler unstamped, 515 
516 

piovisious as to stamj>ing, 505, 516 
ovyr-ialuat. m as ground for aiouling, 373 
p p.i,, effect of Oaiuing Act, 1815, on, 377 
ivhen ii wageiing policy, 377 

]>l.iee of depaituio speeitled in, necessity for adiioiing to, 395 
return of piemium, none where once attached, 433, 500 
right of underwriter to avoid, on account of fraud, 401 
risk covered by, when not ending at j/oit ot discliaige, 392 
chartered freight, on, when attn-ching to, 394, 335 
spcci Meat ion of freight anti cargo in, 363 
stamping of alteicd, ncco-'Sity for, 402, 403 
terms of, must be cottiplicd with us to deviation and tlcluy, 400 
time, meaning of, 336 
unvalued, dehnitiou of, 878 

mcasuie of loss to which insurerB liable under, 454 
or open, meaning of, 336 

valued, definition of, 378 • . 

measure of loss to which insurers liable umler, 454 
w bat IS a, 336 
voyage, uieauing of, 33G 
wageiing, invalidity of, 377 
\varrat\ty, when avoided by breach of, 413 
political safety, what will constitute, 391 
port, meaning of, iii the rncicantile sense, 314 

name of port mentioned in policy, piesumeti meaning of, 390 
of tlestination, Bafe landing of goods at, cilcct of, 386, 387 
diBcltarge, as to what is the, 385 

refuge, putting ijuto for repairs, when a general average act, 450 
ports of discharge, course of ship where scvcial specified in policy, 399 
premium, acknowlcdgmimt of, by broker, effect on marine policy, 349 
definition of, S36 < 

fire insurance, paid in respect of, right of mortgagee ns to, 522, 533 
high, as evidence of acceptance of risk by underwriter, 411 
liability of assured to bioker for, 349 

life policy, on, right of assured to return on camsdlntion, 557, 558 
recovery of, where misrepresentation innocent, 512, 513 
return of, none where policy has once attacheclt 499, 500 
on failure of consideration. 498 ^ 

marine policy, liability of insurer ns to, 361 
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premium, roluin of, on ovoi-inbuiaiice, f»01 

partial failure of consiilcration, 500 
provisions of Marino li.Miiancc Act, 190<;. as to, 406, 497 
when expressly plipuiaLcil lor, 498 , , 

in oji'C of h imi oi lilo.-ality, 601, 60:i 
poli«.'y avoiflud by m. itoii.il alteration, 501 
Ti;^Iit of ITIMIKT to polwy until pnyiM>'iit. ot, S19 

prt’sunnitiori, as to undeiwi iln *s Unowledifu ot tiiuii* its.i>>-o, 41^ 
none us to d.ite of los^. of niissin<; ship, 

piiiicipal, action for iiculi'.M'iice bv, a^'aiiist acront, iiiitiiiu of proof nccessaiy, 

;ir.s 

• iuly ot si^^ent as to oidt'is of, 357 
know Inl'ic of ng(‘nt :i> atlvctiug, 53.3 
lutilic iitioii ot polity after loss by, nidiis as to, 3(10 
printed clause, marine policy, in, consti nclion of, 'vtl'Cic tlilloniig froin u ritten, 
342, 313 

pi nee agents, insuiuble intcicst of, 373 

court, com Iciri nation by, etlcct of, 442 
effect of sentence of, 4 22 
piofits, goods, on, how ctivcrcd by insuiunce, 3(>5 

instil able intcicst in, when a^siiied may have, 359 
insuraiiec of, how elTected, 521 

proof of loss, when necessaiy to lecover in lespcct of reinsurance, 376, 375 
pioperty, insuied, luiw de'.ciibcd, 33G 
pioposal, file insmance, for, contents and t ffot L of, 531 
piolectioTi siHsoeiat ions, nature of, .‘jO? 
purchaser, insolvency of, light ol leadoi on, 371 
insiii.iblc interest of, on cat go 371 

real propeity, the insinunc'e ns to, relation of vendor and pureh.iscr as affecting, 
621 

“ 1 tasonfibly til,*’ meaning of, 123,421 , 

ica^'.siued, notice of abaiiilonineiit by, win a not iieicssaiy, 37t> 
recognisances, lien of shipowner in icspect of, ulieii cnteied into in court, 
369 

reinstatemout, pioptity dcstiojyed by fiie, of. lights of uioitgagor and mortgagee, 
522 

piovi-sion in lire piolicy for, right of insurers ss to, 642 
rcineuiaiice, aiiplicatioii of, to subject-matter, 375 
e hi use, form of, 375 
liie, iiisuier’s rights as to, 621> 
original assured no iiitejc.st In. 375 

])iool of loss, when nccc.ssaiy to lecover in rc^fieet of, 376, 370 
light of insuu'i to efleet, 37.5 
vsiial clauses, wlien incoiiioiatcd in .'170 
removal, goods, of, fiom plnoe at which lusun'd. I'lleet of, 535 
lepniicd value, elements of, 4h4, 485* 

repairs, appoAiOnnient of expeiibes of, when made between owner mid luiiler- 
wilier, 408 

cost of, when more than rcpaiied value, efleet of, 484 
deductions in lospect of old matciials lliiovin aside m making, 407, 408 
dock dues consequent on, uppoitioninent bitw^ccn hhipj>w'iic.r and uiulcr- 
wriler, 402 

naturo of, to viliich assuicd entitled, 409 
ueicssitatcd by damage, how estimated, 483 
ship, of, as excuse for deviation, 400, 401 
total loss, to, when assured may recover cost of, 4C9 .* 

when no deductions in icspcct of gencial average con In bin ions in estimat- 
ing cost of, 484 

representation and exprebs warranty, distinction between, 412, 413 
facia of, materiality of time at which made, 633 
nature of, 412 

representations, assured’s infoimation, as to, when affecting underwriter’s liability, 
414, 415 

coi^tructioii of, how governed, 416 

expectation and belief, of, when affecting underwriter’s liability, 

4U 

onefof Bcrcfral underwritess, to, effect of, 415 
promissory, as affecting policy, 413 414 
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represent. -it ions, provisions of the Marine Insurance Act, 1906, as to, 413 

niitainterl with fraud, whci^aifeoting insurer’s liability, 414 
untrue, in answer to underwriter's inquiry, effect of, 415 
rrsjiondenlifi, luaurablc iiiteiest of lender on, H73 

loans on, as subjects of insurance, 366 
restraint, meaning of, in marine insuraiice, 4#3, 414 
* icvolul louarics, not included in term "pirates,*’ 444 
. Riot (^Daniagcs) Act, 1880, nglits^of insured against lire under, 518 
rnk, alteiation of, during cover, effect of, 5*J6 
aiea of, covered Vjy time policy, 383 
att.ichiug, wlicii, to policy on chartered freight, 394 
coiriiiKTii einent and diirutiou of, on ship, 388 

of, where i>olicy "at or from " an islaud, 390 
continuation and end of, on goods, 385 
iluTiitioTi of, covered by time policy, 381, 382 
end of, cfh safe lauding of good.^ at port of destination, 386, 387 
cxlcQSioii of, stipulating in policy, 391 
fi^'C, coinniencement and <turntion of, 526 
freight, on, coinmcncoiricnt and duiation of, 392 

terniiiiaLion of, under a void policy, 39."» 
goods, on, coininoncemcnt of, 384 

life insurance, in, commencement and duration of, S.'S!, 555 
termination of, 390 

underwriter's, when commencing to run, 336 
when not /Hiding at port of dischaige, 392 
risks, insured against by mutual insur.uice aasociatioi* • 506, 607 
juotecLiou associations, 607 

nvci s'oanier, insured for sea voyage, when Be.aworfhy, 421 
roveis and thieves, lo.ss by, wliat is, 444 

Iloy.il Exchange Assuianoc Corporation, when sea insuiancc monopoly taken from, 
.339 , 

rules of practice, incorporation of, in marine |)olicy, 346 
rniiinng account, ngreoment for, iiatiiic of, 626 
safely of ship, as valid excuse foi deviation, 401 
‘ sailing, general w’airanty as to, how satisfied, 410 

time of ship’s, a ninlonaJ fact for disclo.sure, 40S 
wariaiity as to, nci’cssity for strict fulfilment, 410 
sale, justifiable, effect of, on const njctive total loss in re pect of goods, 476 
477 

repaiis, to effect, when underwriter not liable for loss occa.sioncd by, 433 
salvage, apportionment of, on abandonment, 190 

charges, maritime, head under which lecoverable, 4.57 
meaning of, 4.50 

iiie.asuie of iii<lcmmtv in case of, 471 
recovery of, by undei writer, 496 

sea insurance, contract of, necessity for*danipiiig before execu4:ion,’33S 
duration of policy of, 338 
meaning of, 338 

“ seamen,” intei pretation of word, to iii”iude boys, 418 
seawoi thiness, contniuance of, no warranty as U), 425 
, effect of breach of wanauly as to, 423 
implied w.aiTjiTity as to, 122, 423 

in relation to goods, 427 

< where not excluded by approial of fittings 

418 

ship's, when warranty as to, implied, 411 
variatiou of standaid of, 424 
warranty a« to, how excluded, 423 

' of, none implied as to goods, 428 

when comjdied with on rlvcr^and sea voyage, 126 
not broken by temporary defect, 424 
*‘w/izure,” takings which may be included In term, 443 
servant, fire caused by wilful act of, right of assured, .531, 632 
effect of Judicatuie Acts on right of broker as ta, 360 
shau'holderR, company, of a, extent of insuiablc iriteiost of, 374 
ship, alxuidoumcut of, Tights of insurer on, 489, 490 • ^ 

char.icter of, as affecting reimired yalue, 484 
commeii('v.’iMcnt and duration of risk on, 388 
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Bhip, course of, muBt be dI^cc^, 397 

necessity for strict adherence to when specifically described, R99 
where sevei-jil porls of discharge specified in policy, 399 
damage to, when occasioning a constructive total loss, 482 • 
des.gnat’on of, in policy, 361, 362 
fitness of, when “ in all respects,” 424 
insurable interest of vendor in, wHcn ceasing, 371 
missing, when total loss presumed, 436, 437 

natuie of employment of, iluiy of assii^d to comuiimfcafe with nndei wriTers, 
409 

new, deduction not mn/lo by iiuderwriler on repair of, 467 
> non-habilily of umlci wnlcis foi loss oocasionctl by iiilicreiil. vice ol, I.'!.'* 

partial loss of. rules determining liability oC underwriter as to, 466, 467 
removal of, fioni poit ot distress, do<luclions in icspcct of, 468 
ii>k on, when (erminaling, 390 

safely of, deviation neccssaT> for, liinitafioii of excuse, 401, 

to shore, carnage of gocwls fivmi, when imderwntoiH liable for loss, 386 

when deemed to be in good s.ifcty, 388 

have htiii ted on voyage, 388 
“ ship," what is included in term, 363, 364 
shipownci, insurable interest of, in freight, 369, 370 

ship, extent of, 369 

when entciing into recognisances in. court, 369 
knowledge of ni.at,ler and agent iiri[)iitcd to, 107 
sickness policy', stamping of, 616 « 

slip, insiiiance, as a complete an<l final contiact in inainic irisiirance, 348 
“ sound value,” goods, of, ineiiiiiiig of, 461 
specilii‘«l percentage, loss of, basis of cfilcnlalion, 459, 160 
stamp, siltoicd policy, on, necessity for, 402. 4 0.5 
niaiine policy, on, neccs.sit.^ for, 338 
time policy, on, provisions relating to, 382 
Stamp Act, 1891, as atl’ecliiig mde.miuly associations, 507, 508 * 

proMsioris of, as to stumping policy other than maiine policy, 
61.5, 616 

fitamped policy, necessity for lasuc of, by indemnity aBSoci.xt ions, 507, .508 
stamping, accident, sielcnobs, or bniglaiy policies, of, 616 

deposit rc< cijit or piotcclioii note, of, necessity for, 517 
exemption of fnendlv society policy f/om, 516 
policy, of, limit of time, as to, .516 
statute, eoilifyiiig, consti m-tioii <if, 3,36 
ibcg.ility of policy violating, 431 
steel, inclusion of, in waiiaul y against non, 314 
straiKling, what is, within incinoi.'unJuin to JJojd's policy, 461 
when insuicr not liable for clainare done by, 433 
subrogation, action by light of, name in which to coMinienct*, 619 

m. and rights arising on ab^iHloiirncnt., dibtiaction between, 492 
aliplication of principle of, to employor’a liability nisnrunce, 571 

maiinc iiisuiaiicc, 490, 491 
where same picperty insured by peisons 
di/Iercntl^ interested, 499, 49.> 
conditiori.s hrmting the principle of, 493, 194 
effect of, on liability of insurer, 491 ^ 

extent ot undorwi iter’s right ui respect of, 491, 492 
picmises subject to notice to ticnt, where, deslioycd by fire, 619 
piiiiciple of, as applied to fire insurance, .518 

right of tenant’s insurers against landloi-d poveiiajiting to lepair, 
623 

when only effectual, 519 ^ 

substituted expenses, when allow'cd in general average, 463, 461 
successive losses, piravLiions of the Marine Insn ranee Act relating to, 469 
wTien may be aggregated, 4.59 
suicide, when life policy affected by, 566, 567 
suing and labouring clause, charges covered by, 467 

^ duty of assured when under, 467 
nature and object of, 466, 457 
9 salvage charges not recoverable under, 466 
* when coming igto force, 468 

surety, insurable interest of, in life of principal debtor, 645 
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technical words, evidence as to nirauing of. 433 

tenant, nglit of, as to application of fire policy moneys, 543 

fire insurer a^^amst, under covenant to repair, 618, 519 
landlord nj^ainst m respect of damage by fire under covenant to 
' " repair, 518, 519 

thieves and rovers, loss by, what is a, 444 
, third parly accident, insurance agamsl, 670, 671 
^ liability, measure of indeuinity of insuriiTice against, 470 

rights of undei writer t/heie owner's rights subrogated against, 494 
time, coinniciiccment of adventure, for, 389 

landing of goods, for, what is reasonable, 387 
vnateriality of, at w'hich fact represented, 633 
Siotioe of nhandnnment, for giving, 487 
policy, commencement and diu-ation of risk, 881, 382 
continuation claiuso m, effect of, 382 
meaning of, 335 
measure of time in, 383 
provisions for stamping, effect of, 382 
iisks coven <l by, 383 

seaworthiness, no implied warranty of, in, 411, 4 28 
when asiuieil oannot recover under, 438 
what is reasonable, 389 
total loss, actual, when ns to fi eight, 478 

<lamagc to goods amounts to, 475 
m respect of foundered ship, 47"), 476 
niiisiiig ship presumed to bo, 475 
ademption of, nature of principle, 479, 180 
capLutc, when effect of, bcetinies, 442 
claim for, when notice of iib.iri(lontMont necessary to, 481 
constructive, giounds upon ivhicb founded, 481 
of fieiglit, vvhen oecninng, 485 
* good.*), when arising, 486 

position of assured as to value of wreck in case of, 183, 
481 

« rigid s of assured on oecii iciu'e of, 478 

statutory dUindioii of, 180, 481, 182 
when becomingactii.il, 475 

occasioned by ihiniage to shiii, 482 
repaired 4aluc less than cost ot repairs, 484 
distinction betwcon actual and const luctive, 471, 4 72 
goods, in respect of, wdien bccoming.act.’ial, 171 
inclusion of constructive loss in, 479 
liaiuhty of underwnters for, under a time policy, 382 
iiioigcr of paiticular avciagc in subsequent, 4G9, 470 
missing ship, of, when prcsumctl, 435, 437 
notice of abandonment not necessary m inspect of, 472 
partial lo8,s of good.'), when araonntiiig to, 17.5 • 

right of assnre<l to recover co'-t of lepairs in, 469 
sliip, of, loss of vo 3 ^'igc not equivalent to, 482 
wreck, when an actu.d, 473, 74 
•• toueli ami stay ” clause, effect of inclusion in noliev, .198, 31)9 
trade usage* presunqition as to u ndcrwntcr’s knoivkdgc of, 412 
trading clause, caigoes covered by insertion of, .485 

transhipment, goods, of, by reason of peril, liability of insmcr as to 387 
leave in policy for, effect of, 387 
\ ' under what circumstances permissible, 363 

when risk as to not coverctt, 387 
ciiistcc, citent J»A*'.*'rable interest of, 372 

insolvent rca^suicd, of, rights of, 376 
insurable interest of, in trust property, 616, 646 . 
right of, to insure propierty in own name. 523 
u}>erHmcB fidei^ application to guarantee policies, 572, C73 

as Kasis of contract of marine insiiinnce, 40* 
fire insurance a contract, 632 
life insurance a contract, 650 

underwriter, acceptance of notice of abamloninmit, when estopped as to, 
488 

admission of evideiVce of, as to materiality, 412 
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underwriter and owner, apportionment of repairs of ship, when made between, 
4r.rt • 

bankruptcy of, broker’s ben in cbjbc of, 350, 351 « 

broker under no obligation to, as to use of eare and skill, 367 
tli'scnption of insurer as, in nmnne insurance, 330 
dwcbarirc of, by voluntary deviation only, 401 

ekction by, ns to alllrniiiig or disaflirnnn" policy, iicccs'^ity for, 4o6 
e\lcnt to which valuation biudini; on, 371), 38u • 

friunl or iri’sieprchontation at, allecting liability of, 404 
implied i‘(inibfion of neutrality fis alfectiiig liability of, 421 
inquiry o), elL'ct of uni rue answer to, 415 
liability 111, Ji5 to anim.iN, l‘)5 

leakage and breakage, 434 , 

partial los.ot freiglit when insured under valued 
and unvalued noliciea, 470 
goods, 4CI, 405 

e/lect ijt banatrouh acton, 415 ^ 

breach of waiianty on, 417 
change ot voyage on, 890 
subrogation on, 4 91 

warranty in inemoiaiiduin to Idoyd’s policy on, 
401, 402 

extent of, under < i.iiise as to “ all other perils,*' 446 
where loss by fire, 442 ^ 

f«ii wear and tcai, 43 4 • 

in re^pet i of general average, 451 
loss of fieiglit, foi, 477, 478 
niaiine policy, under, 1137 

rules dcfrrrniiiing in case of paitial Iona of ship, 466, 467 
to lefund premium, 104 
under a tunc pobey, 382 • 

mixed poben.'s, 384 
when afTcoled by deviation, 396 

represent at ions as to assured's infoiiua- 
tion, 414, 415 
expectation and 
belief, 414 

at la*, hiiig, 330 

* cts'ising Ha to loss of g<joils, 431, 133 
eood>» lain led m coiiHignee’s bghteis, 380 

* loss caiisi>l by negligence of assured, 438 

oci IMS III *^ariiage fiom ship to shore, 386 
lu/t alfoetcd by inisrei>rcseutatioti of assiiied, 406 
nalnic of *liM;losuio to be ma*]c to, vilicio policy covers all losses, 109 
f.t -ts to be lb. closed to, lOS 

*nee*'s>>ity fm proof ol ^o^s by a leassuie*! befoic iccovciing from an, 
375 


noii-disiJosuic of maltcis to, when ind affecting policy, 410 
non-lialulily of, for intentional loss, 138 

loss occaMoiied by inherent vice or nature, 434 

sale or Ivypothee^tion foi 
lepaiis, 438 

proxiraately causcil by ilelaj, 435, 436 
notice to, of ml ended deviation, effect of, 397 
payment by, after adjustment, effect of, 495, 496 * 

presumption as to knowIc<igc of, as to trade U8ag^^]2 

of cont»fnf8a6.Lloyil'H list, 411 
luinciple of maiiue insurance as to cause f>r lois to, 437, 438 
recovery of salvage by, 496 
right! of, on abandonroenl, 489, 490 

to recover back losses paul l>.y mistake, 353, 354 
subrogation, extent of, 491, 492 
voluntjiTy departure from course as affcctiug liability of, 401 
W'aivci*of right to information by, effect of, 410 

waiinnty as to sailing, effect of non-compliance with, on liabilily of, 
419 , * 

wlicii assured becomes his ovfti, 462, 463 

bunlcn of pi oof as to un sea wort hi ness is on, 428 
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underwriter, when discharged by mleieprcseulation, 413 
It nilcr writers, names of, necessity for spocify'Inj? In marine policy, 338 
. representation to one of several, effect of, 415 
underwriting member at Lloyd’s, amount of deposit required from, 339 
“ uulc'^s gc'iicrftl,” meaning of term in memorandum clause, 458, 459 
“ ufili'HH stmnded ” clause, ineaiiiiig of, 4G0, 4G1 
unliqiiulated damage, claim under a policy in the nature of, 350 
iinHcuworlhltu-ss, burden of proof aa to, when on the underwriter, 428 

uoii-dihcloBure of, when affecting inauicr’s liahility, 411 
unstamped policy, othci than marine, penally on making payment under, 615, 
5 1 G 

unvalued policy, dernntuiii of, 378 

liability of underwriter for partial loss of freight insured under, 
470 

measure of indemnity wlierc total loss occurs under, 403 
loss to which insurers liable under, 454 
return of premium in case of over-insurance on an, 500 
what Is an, 33G 

usage, admissibility of evidence of, to explain an ambiguity in a fire policy, 527 
oiintract, when t rrns not affected by, 345 
deviation, when affected by, 315 

effect on oidiuary policy as to intermediate voyagas, 316 
of, on rules of construction, 390 
marine policy, as affecting the consti notion of, 314 
nature ol, to be the subject of judicial notice, 31G 
hf'tl'.i'inent at Idoyd’s, as to, effect on a — iired’b rigliK, 353 
tiatle, of, presumption as to kriowledL'-c )f uiiderwi ilcis as to, 412 
valuation, appoi tioniiicnt of, wlicre different species of piopoiiy aic insured, 466 
extent to which urulcrwritci hound by, 379, 380 
valued and unvalued policy, difference between, 378, 379 
p )\cy, delinitioii of, 378 

liability of umlorwritcr for partial loss of freiiibt niMited under, 470 
ineiisuro of indemnity when total loss oceiiis iindci, 463 
loss for wliKh uisuicis liable under, 154 
what IS a, 336 

\ondor and pin chaser, insurable luleie.st in goods as between, 521 

legal rclat’on bclwo< u, as to real prnperty as affecting fiie 
iiisiwance, 520, 521 

insuiable iiiteiest of, in ship, when ceasing, 370, 371 
unpaid, right of stoppage i/i tranxiLu of, 37^1 
voluntary ilcviiition, discharge of under writcis by*, 401 
voyage, abandonment of, whal const ituteu an, 396, 397 

cliange of, effect of, on undciwnlcrs liability, 396 
coiniucncenieut of, when ship deemed to h.ne inaile a, 388 
inqilied condition as to prosecution of, 399, tOO 
lUburcd, distinction bcLw'cen whwlo and [>ail, how decu’cil, i.{2 
how determined, 395 

far illegality of pait affects the whole of an, 131 
Jjloyd's policy, bow defined ni, 315 
loss of, not equivalent to total Jo-,h of rlup, 482 
policy, aggreg.itjoii of succexsiv* under, 459 

nicaiiiiig of, 336 
necc^-^aiy contents of, 395 

waivei, breach of conditions of fire policy, of, what i onslitutcs, 630 
infoniudion, of, by iindei writer, effect of, 410 
insi.'cr, by, of exiu-CbS or implied wairanty, effect of, 417, 418 
none policy, 432 

Wiigeiing policies, ’itvalidity of, 377 

liolicy, life, bn, illegality of, 514, 515 

no rccoveiy of premium m ease of, 6u2 
wages, insurable interest of master and crew in lospect of, 373 
" waiehouse to wau liousc ” clause, what iisk is covcicd by, 384 
warranty, breach of, effect on underwriter’s liability, 413, 417 
contained iii reproseii tat ions in a proposal, 53. 
continuance of scawoithiness, none aa to, 425 
contraband, against, effect of breach of, 422' 
definition of, 416 

effect of. in memoiandum to Lloyd’s policy, 461, 461* 
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warranty, us^cntial charactorisUca of, 417 

express, and reprencnialion, distinction between, 412. 413 
bi each f)f, when no excuse will remedy, 417 
nature of, 416 ^ 

non-compliancc with, when excused, 417 
when impljed not QTclnded by, 417 
may be inferrcil, 4 1 8 
fire policy, in, aifccA of brc.nch of, 534 

"free from eaptnie, seizure, nnfi*detcntion,” meaning o£, 420 
implied, ns to fitness of ship to earr^^ gotwls, 4*27 
legality of the wlventiiro, 428 
nature of, 416, 417 

when against pcrilR of the port, 425, 426 
ns to fleawotthiiieHS, 411 
life assiiraneo, iii, construction of, 5.52 
neutrality, of, elTect of, 420, 421 • 

implicyi condition aa to ship’s docuiTicnts in. 421 
provisions as to, in IVfarine Insurance Act, Iii0(;...42l 
rules of construction ns to interpretation of, 418 

sailing, as to, effect wlicre voyage consists of iliflferont stages, 119 
420 

necessity for strict fulfilment, 419 
seawort Illness, as to, effect of breach of, 42.3 
how exclndii], 423 

when complied with on river mid sea voyage,^ 
im(>]KHi, 422 

not broken by temporal y defect, 424 
“ well ” or “ in gootl safety,’ of, how construed, 419 
wear and tear, extent of, for winch iindcrwiitcr not liable, 4’tl 
West Iiulia Tshinds, protection of hbip insiiicd “ at or fnun ” any of the, 390 
wlialing 'vo^^fige, what is included in wor#l “outfit” on, ,351 
whai lingers, iiglits of, under imliey of fire lUKurance, 521, 525 * 

wife, inauialilc inteiest of. in husban*!, 514, 515 
workman, riglits of, on b,nn1viupt''y ol omj)]over, 671 

Woikraoii’fl (’omiiCTisatKin Act, 1897, insuiaiioe against liability under 670, 571 
wreck, value of, position of ass mod .as to, in case of constructive total lo.ss, 483, 
181 

wlieai an aetn.il total loss, 4 7.'^, 474 
written clause, fire policy ,^in, const rimtion of, 528 
Yoik- Antwerp Rules, 1890, A))pertdix. ,'j(iy — 511 

- how iiicoi porated in policie.s, 316 


INTERPLEADER, 

abandonment, claimant, liv, wlien applicant a defendant to un action, effect of 
w ^ C'lt 

execution creditoi, by, light of sheriff on, GOl 
actum against execution creditor, power of court to restrain, 603 
shot iff, power of court to restrain, GO?, 
right of stakeholder where threatened with, by two or more parties, 586 
stay of, where applicant defendant to nri actiiMi, 637 
admission, claim, of, by execution creilitor, liability to higli bailTff, 6.30, 631 
pait claim, of, by apjdicant, no bar, 583 
affidavit, ctfcct, wlicie made by sheriff, 596 
siilKcicncy of cvKiencc by, 594 

agency, contract of, no bar to relief, 583 7 

appc.al, bankruptcy, from oidui made in, to what couxt. 620 ^ 

costs of sheriff on, 624 

county court, from, as to costs, 640 • 

• to High Court, extent of r\ght of, 639 

decision of judge, from, on matters other than trial of issue, 619, 620 
special case, 620 
trial of issue without jury, 618 
enactments jpoveruing in interpleader proceedings, 616, 617 
findings of jury on issue from, 619 
Liverpool Coust of Passage, from, procedure, 641 
master, wheif from ^rder of, 617, 6^^ 
none, as to costs without leave, 620 
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appral. none from order of judgr* in chain bera, 018 

summary decision of Divisional Court, 618 
pi notice as to, in Salford Iluiidrcd Court, ^6 4 j 
light of landlonl to, extent of, in county court, G39 
slieiilT as to, 617 
tiiDU for, 620 

applicant, nfhda\it by solicitor on behalf of, when allowed, 695 
. to be made by, perhonully, 695 

costs of, when n defendant, 622 
delny by, effect of, 699 

duty of, to bring subject-matter into court, 694 
essentials as to liability of, 685 

interest of, in Hubiect-matter, what will arnoiinf to. 593 

knowledge of litigation between claimants, effec t on light of, 6S6 

possession of subjcct-inatter must, be in, 6.S6, 6SC 

sal« by, at instance of one paity after notice, effect of, 580 

stay of pioceeilingfl, when granted to. 602 

when colluding within meaning of rule, 69,3 

willingness of, to abide by court’s disposition, necessity lor, 694 
Hppiica»ion, defendant 1 * an action, by, for relief, wlien anrl tiow made, 635 
high bailiff, by. for relief, pr-ietico, 636 
relief, for, conditions appheablc to, 692 

in Salfoid Hundred Couit, how made, 612 
mode of, 5')S 

sheriff, by, for reliif, piactice, B.')9 
assiL'iiiiierit, debt, of, light of detitor on, 5S4 
attrichmeiit, enforcement of oidcr by, 61G 
bailment, contiact of, as not affecting lolief, 583 

bankois, iclicf to, claims by alleged husband of depositor .Tnd depositor, 687 

married woman alleging wnlowhood, husband and 
transferee, 687 

baiikiiipicy, ap])eal from older made in, G20 

costs of hhentl wlicic leeeiving older made in. tl21 
effect of, on shci ill's right, 6U5 

execution creditor, of, befoie sale, rmlits of p.ntu's, 027 
bill of excli.ingr*, relief to acceptois whcie claim by holder ami tlnnl party 
,1H7 

sale, amount of dejiosit, where title adiiiitlod, 082 
discretion of the court wh**re claim nrujci, C04 
nature of evidence of, when given by slienff to <*laim:mt, 615 
liowcr of t.lic court where goods subiecj; to, 604 
sale of goods claimed iimler, pioccdure as to, 634 
seizuie by sheriff, right to intciidcad, 689 
bond, claimant's, to pioceed to trial, when i.atisticd, G12, G1.3 

iclicf to obligor of, wheic claim by cxccutois of will and 1ruBic,..s of l-jgatoc, 

biokeis, adverse claim to goods or proceeds, relief, 687 
Chancery l)ivi«ion, isiaio of oiigmating suminens in the, 699 
chose in action, offoct of disposition by the court, 594 

right of person liable, on asHignment of, 584 
claim, ndnnssion ns to ji.urt, no bar, 

duty t)f jialgc toViiljinJicate cm, 6.37, 638 
grounds of, when to be raised, 614 
mlcipleiidcr by high bailiff, when and how made, 629 
nature npd particnl.'irs to be given, 597, 598 
, of, essential to relief of stakeholder, 666 
to ciitille sheiiff to relief, 590, 591 
nccessit^f-fgWo^'^iting, 697 

unliquidated d,amagcs, for, cfTccl on right to relief, 68B 
ciRim.'int, abaiiiloTiment by, where applicant defendant to an action, 631 
costs against, when ordered, 62C 
execution debtor, when n, 596 
interpleader by sheriff on payment out by, 691 
iion-appcaiancc of, duty of county court ]udgG on, 636, 637 
power of couit on, COl 
non-service of, procetlvire on, COl 
payment into court by, 608 

payment of possession money by, in lieu of security. 608 
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claimant, prcparaf ion of claim hv. tm assistance from shoifiF, 598 
proof necessary to catit* of, in shenft's interplerulor, fI13 
receiver, a, pi'acticc where, f>()8 

relief, when Crown a, 596 ' ^ 

right of, to set iipy?/« tn’iu, 613 

fluhslitution of, for defemlaj^t, power of tlie court, tilo 
title of, where property subject of a trust, GI3, 6H 
who may be, .'>95, 596 

claimants, litigation pontliMg l>clwc*oii, efTAit on rjglits of appbeun' , 
number of, no bar to relief, 597 
elaims, indeiiendcnt, iclicf granfetl in respect of, .5.S1 
“collusion," meaning of, 593 

company, aMidavif \\ licro applicant n, by whom niiidc, 595 
contempt of conit, onfoiccmcnL of order by conimilmciit foi, G16 
conliact, when no bai to relief, 583 

coioner, lelicf giiinted to, in Ireland, 582 • 

co-sls, appeal fiom county coiiit, as to, 610 

claiiiianl, iigainsi, in what cases oitli-ied, 626 • 

how oidci tor, made against mairicd woman, 627 

no apjieal a*i to, without leave, G20 

paitics, of, other than applicant, 62.5, 626 

power of conit or judge as <o, 621 

proecedmgs in the Chanceiy Division before Itaivfor, 611 
.reservation of, and Mib'>cqiiciit discluuge of oidcr for is.siic. effect of, 627 
rules as to, in the Livcii>ool ('ouit of I’ass-iiro, Gl I • 

scale of, in county couit infcrplcadci, 640 
seciinty for, when onlereil, 6<»S. (>(19 
aliciiif, of, ot keening siil>ioct-mntior, 623, 624 
on appeal, 624 
rule oa to. 622, 623 
tiansfeircd piocccdings, in, CIO 

where b.uikrupLcv supei vi ncs, (>24 * 

claim admitfeii bv e\eeutiou CH'diloj, 626 
Btakchohler, of, wlieii allo\, .«i, 621 (>‘22 
fiucccsslul fiaity, tif, what is mclnd'd in, 926 
taxation ol, where procec'lings tiansfei icil to cdiint;, louil, 641 
wheie <'aeli pait,y suceec<ls in p.iit, 626 
counsel, light of, to ad'diess the jury. 6lo 
county couit. :iiipc.al as to cosrs, 6 to 

1o Jligh (’oiiit, cxlcnt <,f right of, 639 
conditions of icliof gianted in the. 62 . 9 , 629 
enactments govciniiig pioct edincs in, 627, 628 
limit of scope of H’hef in, G28 

practice, wrhere piocccd iigs 1 ran''teired fiom Higli Ckiiiit to, 694, 
690 


a, , ^ transfer of sub)cct-Ai^((er to, 607 
court, discrcTioii of, in gr.inting relief, .582 

no power in, to go outside the i.-suc, 612 

Ol judge, meaning of, 601 

power of the, when W'ill be cxciciscd, 601 

to disi) 0 .sc of w'lioic matter of proceedings, 615 
courts having jiiiisdietion in infei pJeatler, 680, 581 • 

Crown, rcliei wdicre claimant the, .596 

damages, claim foi, agamsit the high bailiff or execution creditor, 630 

by execution eicilitor against high bnilill for negligence, pro- 
cedure, 635, 636 

non-liability of sheriff and execution crctl 
unliquidated, when iclicf affected by clai 
w'heu to be awarded against the high hailifft 638 
debentures, goods^eixcd charged with payment of, riglrt of lioldci-s, 614 
debt, ^ignmcnt of, right of debtor on, 684 

judgment, when gannshcc no right to interplead, 585 . 

debtor, relief to, on claim by assignee and ♦rvistoe in bankruptcy of assignor, 687 
defence, grounds oL raiMirig at or before trial, 614 
defendant, action tnoughi by assignees of debt, in, right to lelicf, 628 

to,^n, npi>lieatiou for relief by, when and hovv made, 6.35 
’ pBw'CT of judge where applicant a, 638 
non-appearance of, duty of juage on, 637 
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delay, ap]di(-iuit., by, effect of, 699 

depo<*it, uiiioiiiit of, to be required b\' the lii^h*b.adifF, (t:}2 

eliiiiiiaul, by, power of In^h bailiff to rc<iiiii;>% ti.’tl, 032 
pOHScsiAou fees lifter date of, when high bailiff not entitled to, 632 
value of, wbeio less than the amount of tiie judgiiient, effect of taking 
out of (Mill I, 033 

where title iidmittcd under a bill of sale, 632 
discove-r, aiqdicability of rules aa to, 612 

county court, in, rules applicable to, in interpleader proceedings, 638 
di‘>|iO','i ion. Hiibject-inalter, of, nppli(3aiit must submit to court’a, 694 
di-liiot Ms^istry, when sutninoiis must be issued iii, TiDU 
Divisional (Jourt, linality of summary decision of, 618 

etpii table title, relief in respect of. obtainable in all divisions of High Court, 
682 

e«(o[»pcl, (piestiou of, natme of rdief wbeie arising, r>83 
evidence, affidavit as, of fnllilment of conditions, f>94 
lilies applicalilc to, 6H, 615 

CK'-ciitiun crcditrn, abandonnieiit by, lights of slieiiff on, 604 

action against, power of couit to ic-^lrairi, 603 
adiiiiMSii 'I of claim by, cossts of sheiiff on, 
affidavit as to paiticulais of claim nob rcqnned fioiu, 093 
non-appearance of, evidence of scjrvicc*, 601 
) lower of conit (»n, 6o2 
non-liability of, foi acts of the sheriff, 603 
damages. 606 

d(‘btor, bankni]itcy of, before sale, righ*s of paitics, 627 
when may be claimant, 096 
second, light of high bailiff as to, 632 
f('cs, high bailiff, of, duty of judge to adjudicate on, 638 
foim of issue, not vital, 610, on 

cower of master to settle, 611 
variations in, 611, 612 
garnishoe, when no light to intei plead, 686 
high bailiff', uppluaiii, slay ol ex^'intion, where, 637 

application for lelu’l by, wlicn and how rn.ade 636 

chiini foi dam.igcs for iiegligence hycM.>ciUi(n ciedilor ac.nnst, pro- 
Cl'du^^, 036, 6.1(5 

duty of, wheio no admi.ssioii by execution ere htor or withdiavval by 
c'lai mailt, 631 , 

to hcll, when aiising, 633 
fees of, duty of judge to adjudicalcj on, 638 
pailiculars of chnni fur damages against, 630 
power of, to delay sale, 631 

light of sei/iiie of R,aine g(Kiils on second execution. 632, 633 
to lelief, 628 

High t'oiiit, exli iit of relief gi.intcd by, 68;), 681 

insurance compaiiieH, relief to, whoio two claims ft-r same policy moneys, 687 
Intel pleiuler, detinition of, GSO 

jiaturc ot leliof gnen by, 680 
origin of relief, 680, .6 1 

peisons to whom leliet given bv way of, 081, 682 
licland, wlieii lelief gtanled In coiom r in, 682 
isMie, court no powci to go outside, (i]2 
form of, not vital, 610, (ill 
povv'cr of iimslei to settle form of, 611 
title of,\612 

judge, no ai>pf'al fioiii. "licn sitting in chanib«3rs. 618 
jiiilgincnt debt, vvril:~:-^3.rn ishce no right tx* iritoi plead, 681 
Judie.ature Act, 1873, effect ot, wheio equitable title involved, 682 
jurisdiction, coiiits having, in interplcatler. 680, 681 

mutual aecuiity w'hcie both parties out of the, 609 
residence out of, no bar to relief, 697 

Bcrvice out of, no power to order in Liverpool Court of rassage, 641 
jury, ffudiugs of, on issue, appeal from, 619 
right of counsel to addicss the. 610 

trial by, power of either i>arty In county court iutc-plcader to request, 638 
when ordered, 612 

tertu, light of claimant to set up, 613 
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landlonl and cxeciitina debtor, frniid between, effect on sheriff’s rights, 588 
clniin by, where shenff levying, 588, 689 
payment to, by*8heriff, when no answer tOL^aimanJ.^589 
right of appeal of, extent of, in county court, 639 . • 

liability , applicant, of, essentials to, 685 
Li\crp(>ol t'ourt of Passage, ajtpeiils*from, pioccduic, (541 

practice in interpleader proceedings in 041 * 

rules governing costs in, 041 • 

service out of jurisdiction, no power us to, Oil 
loid of manor, relief granted to, in what capacity, 581, 582 
manor, lord of, \\hon tolief gianteil to, 561, 682 
m:\iried woman, how order for costa ina<le against, 627 
master, order of the, terms, 607 

power of, to decnle summarily, 000, 607 
settle form of issue, 011 

pracliec where subject-matter dealt with by, 007 ' 

when appeal lies from ordei of, 617, 618 
111 ! ■'take, sheriff, by, when no relief in leapect of, 690 
mortgagee in po.Si«.*'^.'(ion, effect on sheiiffi’s rights, ,589 
second, right of, to sot up title of fiist, 013 
negligence, claim for damages for, by execution credit or against high bailiff, 
pioce<luic, 635, 036 

'lew Liial, grant of, where wiong party maile plaintiff, 610 

power of judge of Salfoid Lluiidied Oouit (o order, 643 
" no action," mciining of, 003 . 

noii-appcai aneo, claimant, of, effect of, 03(5, (537 

defendant, of, duty of judge on, 637 

plaintiff, of, to interpleader summons of defendanb to an action, 
idfect of, 036 

notice, witlulrawal bv clauiiaiit, of, reipnrement ns to, 698 

olliceis lelief to, when gi anted, 581, 582 , • 

"or other officer," penoris in<*luded in cxpicssion, 681, 682 
ftidor, county court judge, of, in inteipleader, enfoicenir*nt of, 038 

form of, wheie execution ereilitor pa^ys sheriff in (ii^.t not, nice, 623 
where claim for rent, 023 

oidinaiy summon'^, i«suc of, in the Chancery Division, 698 
wiicn claimant niaj’ use, 6[i8 

• riecessary,ro i-.^ue in diMtnot registry, 699 

originating summoiii, aj^jlieatnin forieln,f by stakeholder b\ , 698 
issue of, 111 the (.Jliaiiceiy Division, .698 
' Kiirr '5 Hciich DiviiMion, 698 

paiticulars of claim, lusutlieiency of, duly of county court judge ns to, 629 
interpleiuler piocet dings by high bailiff in. 029 
nature of, 697, .698 

nil anidavit/cijuiicd by execution creditor as to, 598 
particet^atijtver to add or substitute^ 010 

p.jri iiersliip*jjropci ty, when interplcadei not apjilicable to, 689 

p.i \\ iibrokei 's bniiiiesa, Tight, of sheriff to hold pawns where leceivcr appointed, 
01 1 


jienMiiial iiitcicst, effect of, .as a bar to relief, .592, 693 

plaint iff, nori-ajiiiearaiicc of, to action to interpleailcr by d^ifeiidarit, effect of, 
Ii30 

paiL> cii'itlfd to be. 009 

possession fees after dale of depo'-it, when high bailiff not entitled to, 632 
money, payment of, in lieu of acciiriry, 608 

when sherili not entitled to, 023 /' 

subject-iriaitcr, of, must bo m appHcaut;«^6, 38' 
postponement, trial, of, ajiplication foi, 612 ^ — 

practice, commencement of interpleader proceed i n g-^, T>9S 
proceeding.^, disposal of, 601 . * 

power of court to dispose of whole matter, 015 
transfer to county court, 007 

transferred from the High Court, maDiier of tiial, 038, 03^ 

, to county court, ptocedure 630 

proceeds of sale, disposal of, 605, 606 

puicliaser, claim by .assignees of seller, a factor, and consignor of goods, relief, 
licie of, on pmehaae from high bailiff, when good, 633 
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railway company, applicant a, by whom affidayit made, 596 
receiver, ciaiinant a, practice w licre, 608 « 

lelicf^t'iaiitcil to 111 wliat eases. 5S2 
rei'ibttai , power of, in Salford Hundred Court, 643 
relief, application for, ruodc of, 598 

eases Hi which {^ranted, 587, 588 , 

conditions apiihcable to all applicants for, 692 
■> ( •’unty com Is, in, condiiious, 629 

"lant of, in disciulioii of the court, 582 
pcisonal interest as bar to, 592, 693 
p«‘isiiiiFV to ’whom now f^ivcn, 681, 682 
ii'fliL of hi^h bailiff to, 628 
scveial claimants no bar to, 597 

rtnt, claim by laixllord in r 'ipcct of, where sheriff levying', 688, 689 
ortler whcie claim for, 62.i 
ic.iiloiicc, no bal to relief, 597 
inlc'<, piactice now governc<l by body of, 581 

sale, applicant, by, at instance of one party aftci notice, effeet of, 586 
disfioval of pioceeda, ot, 605, 606 
duty ot Ingh biiiliH as l,>, 6.13 

goods claimed un<lor a bdl of sale, of, when oidcred, 604, 605 
Subject to bill of sale, of, pioccdurc as to, 631 
I>owcT of high bailiff to delay, 631 
wlicn couit will Older, 604 

wlicic piooecdiTigs 1 raiisfcTrcil from High Couit to county court. 634, 
63. j 

Salfoid Jlundicd Court, api»lication for relief in, haw made, 612 
conditions of jclirf in, 642 
enactments govei ning, 642 

I)osfies**ion by head bailiff in, proce»iure, 6t2, 613 
, , power of ]u<lgc of, to ortlcr, 61*-* 

icgistiar in, 643 
practice as to appeal in, 643 
stay of proceedings in, 613 
where relief gucn in, 612 
Boouiity, costs, for, when will be ordeicd, 608, 609 

payment of po'^session money m ahsrnce of, 60S 
power of hiirh bailiff to rcipiuc, 631, 632 
hci/.iiic, right of sliciift to inter]dcail bcfoic, 591 / 

SCI nt-at-inacc, pi.u-lne of, as to small eases in Liverpool Court of l*as';age 611 
si’ltiiig flow n, 1 1 lal, foj , lailuie a" to, effect of, 612 ‘ 

sliaichohler, right of, hohling shares iii bf»th litigating companies, 610 
filial 08 , lelief to tr.ansfeiee for vale of, whcie claim by person other tlian liansfcror, 
58S 

shentT, .ict ion against, jxeacr of Cfimt to ic-jliain, 603 

acis of the, wlieii excenlion eicfliUi not liable as to, 603 v-i 
affidavit b\, not iiecO'iMiry, 59"* *" 

not iiceesvaiy in witci plosMlcr tiy, 594 
application for reheC l>y, pi icine, ,599 

cliaiges of, luclusioii in covis against exi'ce' um cieditoi, 62(i, 627 
costs of, of Lcoi»iiig-,subjf ct-mattcr, 62:t, 621 
on .'ippc.rl, 62 i 
lulc as to, 622, 623 
where bankruptcy hiipcrvenes, 624 

• claim admitted by cxei ution creditor, 62 > 
dinicVyJty aiising through fault of, refusal of relief on, 590 
ili.vcictTVn of, asj.o interpleader, 592 
dutv of, oankruptcy supervenes, 605 

fees of, in transfcjTed proceedings, 640, 641 
injunction to resliain, when premature and iiicgul^’-, 603 
interpleader by, practice as to, 699, 600 

relief as now granted, 688 

liability of, on paying laiullord, where goods sold propcity of claimant. 
589 

nature of claim essential to grant of lolief to, 590 591 
iion-liability of, for damages, 606 o 

j iacticc in mtcrplcader by„_594 ' ‘ 

ji’nof reqinied from claimant wdicrc interpleader by, 61.8 
piolLction of, whcie execution cicdilor admits claim, 689 
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sheriff, relief tti, when j^ranted, 581, 682 
right of, as to appeal, 617 

effect of iiioTtglhigce in possession on, 68i) 
on abandbnment by execution cretllixtf, 604-—,. 

seising pawns os against receiver,^ 4 
to interplead before seizure, 691 
when affected by acts of under-sheriff, 690 
where fraud between landlord and execution ilcbtor, 688 
goods subject to b^ll of sale, 689 * 

paid out by claimant, 591 
asnal order, when iriterpleadei by, C03 
when not entitled to possession money, 623 
withdrawal of, where no protection afforded on, 689 
■Kjlioitor, nlRdavifc filed by, on applic.ant'H behalf, when allowed, 69.> 
claimant's, inability of under-sheriff to act as, 690 
special case, no appeal from decision of judge on, 620 

power of court to order, 616 ■* 

stakeholder, alHdavit by, contents of, 694 

application by, who plaintiff in, 609, 610 
capacity of, to bring eubjcct-matter into court, 694 
costs of, when allowed, 621, 62il 
iiderpleader by, time as to, 699 

litigating instead of luterplc: ding, effect on order for costs, i>22 

nature of claims ngauist, 0 '-‘<ential to relief, 586 

rcfinal of relief to, lu wngcring contracts, 634, 586 

light of, where threatened with ao'ion by two or nioic paitics, ."itfii 

when relief gr:uilc<l to, 682 

stay of action, where applicant defendant to an action, 637 
high bailiff is applic.uit, 637 
procee^lings in Salfoid Hundred Court, prooedura, 613 
when ordered, 602 

‘ (lubjoct-mattor,** meaning of, in allowing iiiterpLeailer costs, 640 - 
iiumiuoni), service of, 600 
tenant for life where n Hof granted to, 687 
time, appealing, for, 620 • 

application by sheriff for relief, 600 

title, o'pii .line, dispute under, no bar to relief in any division of High Ccmit, 582 
purohaier, of, of goods fioni high bailiff, whoa good, 633 
tiausferec, shiircs, 'fbr^alu of, reSlef to, where claimed by person other than 
IraiisCcior, 688 ^ 

tiansferred prcice«diugs,^High Court to county court, manner of trial, 638, 639 

procedure, 636 

trial, application to <j;xpeditc, power of judge ou granting, 639 
postpone, to whom made, 612 

county court interpleader aotiou, of, by jury, who may obtain, 638 
failing to set down fox, effect of, 612 
failun to proceed with, effect of, 612, 613 
issue, of, appeal from decision of judge on, 618 

discharge of order for, after costs reserved, effect of, <>27 
when by jury, 61^ 

trust property, title to by claiiuant to, 613, 614 

under-shei iff , inability of, to act as solicitor for claimant, 690 
nuliquidated damages, when a bar to relief, 585 
wagering contracts, refusal of relief to stakeholder m, 684, 685 

warehousemen, relief to, ou claim by holder of warrant fur delivery and consignor, 
587 * 

whardngers, claim by holder of wariant for dShrerv and coo'^.^or, relief, 687 
withdrawal, claimant, by, requirements on, 698 

high bailiff, by, practice as to, 63 1 . 

protection of sheriff on, when not afforded, 589 
n^i of sheriff as to, without interpleading, 592 
to proteoting order on, 639 

writing, necessity (or claim to be in, 597 * 
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